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ANALYSIS CONFLICTS OF JURISDICTION IN
CRIMINAL PROCEEDINGS TO THE EUROPEAN UNION
LEGAL FRAMEWORK

Aghenitei Mihaela®
Flimanzeanu Ion™

Abstract

Because of the increase in the monument of persons and capital in the
European Union, the extended scope of the national jurisdictions of states and
the advancements in technology which took place in the last time, the criminal
justice systems of the European Union States are increasingly confronted with
situation where several states have criminal jurisdiction to investigate and
bring to trial the same facts relating to the commission of criminal offences.
For example, when two or more states may be able to establish their
jurisdiction for the same facts in situation where the commission of a criminal
offence crosses the territory of several European Union states or the effects of
an offence are felt in the territory of several states or in situations where an
offences is being committed in a state but the nationality or the place of
residence of the perpetrators persons or victims points to another state in the
European Union. Such situations may lead to a conflict of jurisdiction, when
two or more states have initiated parallel proceedings for the same facts or
when none of the states concerned is willing to bring to trial certain of those
facts. Thus, one may validly argue that the European Union legislator has to
lay down rules which would deal with the consequences of such situations.

Key words: “conflicts of jurisdiction”, “criminal proceedings”,
“European Union legal framework”, “ne bis in idem” (double jeopardy),
“criminal laws”

Introduction

The European Union legal framework needs to provide for rules which
would determine how the states should exercise their competence in cases
which may led to a jurisdiction conflict and for an effective procedure under
which jurisdiction conflicts can be resolved if they arise. So, one should bear
in mind Art.31 (1) (d) of the Treaty on European Union, according to which
common action between judicial act other competent authorities of the states
on judicial cooperation in criminal matters shall include preventing conflicts
of jurisdiction between European states. About this, The Hague Programme

* Phd Lecturer, Visiting researcher, Constantin Brancoveanu University - Pitesti, Briila
Filial, Email: m_aghenitei@yahoo.com

** PhD Lecturer, Researcher 3" Grade, Juridical Researches Institute within the Romanian
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for strengthening freedom, security and justice in the European Union which
was approved by the European Council at its meeting on 5 November 2004, at
point 3.3 noted that “with a view to increasing the efficiency of prosecutions,
while guaranteeing the proper administration of justice, particular attention
should be given to possibilities of concentrating the prosecution in cross-
border multilateral cases in one European state.”

A. The question which accordingly arises in whether the current legal
framework facilitates a choice of forum for the trial which is appropriately
placed. So, the European Union legislator can take measures which would
improve the current legal framework.

What is the real situation?

Because of the increase in the monument of persons and capital in the
European Union, the extended scope of the national jurisdictions of states and
the advancements in technology which took place in the last time, the criminal
justice systems of the European Union States are increasingly confronted with
situation where several states have criminal jurisdiction to investigate and
bring to trial the same facts relating to the commission of criminal offences.
For example, when two or more states may be able to establish their
jurisdiction for the same facts in situation where the commission of a criminal
offence crosses the territory of several European Union states or the effects of
an offence are felt in the territory of several states or in situations where an
offences is being committed in a state but the nationality or the place of
residence of the perpetrators persons or victims points to another state in the
European Union. Such situations may lead to a conflict of jurisdiction, when
two or more states have initiated parallel proceedings for the same facts or
when none of the states concerned is willing to bring to trial certain of those
facts. Thus, one may validly argue that the European Union legislator has to
lay down rules which would deal with the consequences of such situations.

Otherwise, one could argue that European Union legal framework
should also deal with the situations where a case which demonstrates links to
another state is being dealt but has not yet been finalized in an European state
or where such a case is being investigated or prosecuted in parallel in two or
more European states.

Certainly, it has to be ensured that an individual is not subjected to a
second trial, if he has already been convicted or acquitted for the same facts,
in an European Union state. In other words, the individual has to be protected
by an European Union wide principle of “ne bis in idem” (Double jeopardy).
The European Union has sought to protect the individual from the risk of
multiple trials through the ne bis in idem rules which are contained in Art. 54-
58 of the Convention Implementing the Schengen Agreement.

These provisions prevent a second prosecution, for the same facts, if a
person has already been finally judged in another state. The ne bis in idem
principles applies when, it does not apply while proceedings are on going in



two or more states as it can only come into play, by preventing a second
prosecution on the same facts, if a decision which bars a further prosecution
has terminated the proceedings in a European Union state.

There is a lot of problems of the current legal framework, one should
keep in mind the difficulties that may arise if it is decided to regulate the
manner with which national apply establish their jurisdiction in cases which
fall within their competence. It should be remembered that the stepping back
from a case or the waiving of its right to prosecute so that to allow another
state to bring to trial certain facts can give rise to questions of national
sovereignty. In the second time, there is a significant diversity between the
national legal systems of the European Union states as some adhere to the
legality and other to the opportunity principle. On the other hand, one could
argue that a need for such rules has not been demonstrated yet as the closer
cooperation of the states in European Union, in area of criminal law is a
relatively new phenomenon.

Fourth, one could also explain the fact that jurisdiction conflicts are
relatively unregulated by referring to the specificities of criminal conflicts of
jurisdiction in contrast to civil law conflicts. In the latter, as a general rule a
choice of another forum would not change the identity of any of the parties to
a case. On the contrary, in a criminal case the prosecuting authority would
have a new identity when the forum changes. Also, in civil law a court can
apply foreign substantive law, while in crime this is impossible.

B. The establish if in present there are rules which ensure that the trial
takes place in the best placed jurisdiction and that this jurisdiction is chosen in
a transparent and objective way it is helpful to mention and briefly identify the
main characteristics of the relevant instruments:

First a reference has to be made to the Council Decision setting up
Eurojust.” So, the College of Eurojust may ask the competent authorities of
European Union states to undertake an investigation or prosecuting acts or to
accept that one of them may be in a better position to undertake an
investigation or to prosecute specific acts.” The national members of Eurojust
may also ask the competent authorities to consider such measures. These
provisions can only be of use if a state has decided to inform Eurojust of a
case or if a case is already before Eurojust when the question of jurisdiction
arises. There is no obligation to refer a case which raises questions of
jurisdiction conflicts to Eurojust.

In the second time, in relation to certain criminal offences, the
European Union obliges its states or their authorities to cooperate with each
other for the purpose of coming to a decision as to the appropriate jurisdiction
under which a case should be dealt with. For example, according to art 7 (3)
of the Framework Decision on Euro Counterfeiting, art 9 (12) on the

! Decision of 28.2.2002, 06.03.2002, p. 1 amended by Council Decision of 16.06.2003.
2 Art. 7 (a) of Council Decision, op. cit.



Framework Decision on combating terrorism, the states involved “shall
cooperate in order to decide which of them will prosecute.” But this rules
don’t provide for a specific procedure to resolve conflicts of jurisdiction and
they are generally quite vague. They are only applicable to specific types of
criminality.

At last, under the Council of Europe Conventions on Transfer of
Proceedings of 15 May 1972, the contracting states can request each other to
take proceedings under certain conditions. But this Convention has only
entered entirely in eleven member states and it does not provide for a shared,
common and multilateral procedure for determining jurisdiction.

Thus, the national authorities of the European Union states can open
on investigation or bring to trial certain facts which are linked to another state
jurisdiction without any duty to notify the of that other jurisdiction.
Furthermore, normally, the authorities dealing with such cases would not
contact another at their own initiative from an early stage when they identify
links. Therefore, adequate contacts for the purpose of discussing the question
of the best paced forum are not established at an early stage and as a result the
jurisdiction question may never be raised. It needs to be noted though that
sometimes or even on many occasions, there is a need to send mutual legal
assistance requests to another authority abroad and thus direct contacts are
established between the authorities of the European Union states which could
be concerned by the same facts. This can not be described as being adequate
in ensuring that the question of forum will be raised and considered by the
respective authorities of the European Union states concerned. First, the
officials who would deal with such request are not competent to raise or
discuss jurisdiction issues and second such request would not necessarily be
handled at the moment that jurisdiction needs to be discussed. Third, there are
a large number of cases with links to another state where there would be
enough evidence to prosecute in the state where a person is arrested or where
a crime is detected.

It is clear that at present two or more national authorities are free to
institute their own prosecution, in parallel on the same facts. This can lead to
detrimental effect on procedural efficiency and on individual rights. The only
legal barrier to this in the European Union principle of ne bis in idem, laid
down in art. 54-58 of the Convention implementing the Schengen Agreement
which prevents a second prosecution, for the same facts, if a person has
already been finally judged in another European Union state. However, as
stated above this principle does not prevent or resolve conflicts of jurisdiction.
Moreover, if can not determine the best placed state (in the European Union)
jurisdiction as it does not apply while proceedings are ongoing in two or more
states. So, preference is given to whichever jurisdiction can first take a final
decision.

C. Furthermore, the current European Union legal framework on
conflicts of jurisdiction can not ensure that the authorities of states know



about each others' ongoing proceedings when the facts of a case could lead to
a conflict of jurisdiction. There is no binding procedure in place which would
facilitate joint discussions on the best place for the trial in such cases. It can
credibly be argued that at present choice of criminal jurisdiction in the
European Union depends on chance. In that reason, The European
Commission gave consideration to the current legal framework in the Green
Paper on Conflicts of Jurisdiction and the Principle of ne bis in idem.
Additionally in that instrument of work, the Commission outlined the
possibilities for the creation of a mechanism which would facilitate the choice
of the most appropriate jurisdiction, because was based on the premise that in
criminal matters every case is unique and thus it is not possible to determine
in advance the best placed jurisdiction for the trial for each case. It is
suggested that the relevant authorities should jointly decide to concentrate trial
proceedings for the same facts in a single jurisdiction for the situations where
a conflict may arise, after having regard, in a transparent and objective way, to
the specific circumstances of each case. They suggest that a legislative
instrument could complement the existing legal framework. The ideas are
based on the following ultimate improvements to the current legal framework:

- guarantee a sufficient level of information exchange between
European Union states on proceedings which deal with facts which are
significantly linked to another jurisdiction and could be tried by two or more
states. This can be achieved through the creation of a duty to inform the
authorities of other state when criminal proceedings are being launched for
facts which are significantly linked to another jurisdiction.

- ensure that the authorities of the European Union states concerned,
when necessary, enter into direct discussions in order to decide jointly on the
best placed forum.

- lay down rules and common criteria to be applied when European
Union states jointly decide on the question of the best placed jurisdiction.

- resolving effectively actual conflicts of jurisdiction by making sure
that they always reach Eurojust, if the offence is within its competence.

- ensure that European Union states have the ability to close their
proceedings when they have jointly decided that another is better proceed.

Improvements in the exchange of information and the creation of a
procedural framework for entering into direct discussions could bring a
number of direct and indirect benefits.

Direct benefits can relate to the establishment of a framework which
would lead to better avoidance and better resolution of jurisdiction conflicts,
to improved awareness for European Union states competent authorities of
each other's proceedings, to a better determination of the place of the trial and
to increased transparency, as well as greater objectivity, in the way the place
for the trial is chosen.

Indirect benefits are:



- they can lead to better coordination of parallel investigations and
more efficient allocation of resources between the authorities of the European
Union states which are concerned by the same or related facts.

- there would be a more thorough consideration of the rights and
interests of all individuals in relation to the place of the trial and less
likelihood of parallel or repeated trials for the same facts.

- such changes could lead to better application of the principle of
mutual recognition both in the pre-trial and post-trial stage as the European
Union states concerned could be consulted on the place of the trial on early
stage. This can lead to fewer instances where evidence is gathered in a manner
which is incompatible with the law of the place where the trial will be
conducted since the venue of the trial can be decided jointly by the states
concerned before such measures are sought.

Conclusions

Is in the interests of justice and in order to improve judicial
cooperation in criminal matters in the European Union it becomes necessary
to ensure that situations were the facts leading to the commission of a criminal
offence fall within the jurisdiction of several states the trial would take place
in the best placed jurisdiction and that this jurisdiction is chosen in a
transparent and objective way. It is imperative that the legal framework avoids
as far as possible the creation of actual jurisdiction conflicts and when they
arise to effectively resolve them.
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INTERNATIONAL SPECIALIZED BODIES AND THEIR
ROLE IN COMBATING VIOLENT CRIMES

Carmina Aleca”
Lavinia Olah™

Abstract

During these last few years crime has increased exponentially,
therefore international cooperation plays a more important role in the fight
against violent crimes. Justice is faced on one side by a rapid increase of
cases, both civil and criminal, and on the other with new questions to which it
must answer

Key-words: criminality, violence, justice, international cooperation.

Introduction

Because the phenomenon of violence crime exists beyond borders,
extending its tentacles like an octopus, many states have proceeded to create
bodies with the authority to take action towards configuring a legal,
institutional and operational framework of maximum efficiency, which would
eliminate this scourge. Such a thing imposes itself the more a thorough
analysis of the criminal phenomenon in the form of organized crime shows us
that it grows and new methods of perpetrating crimes appear”. The criminality
rate has been increasing and criminals have perfected their skills to commit
felonies. They have adopted new methods, thus tending by all means to put the
authorities bent on tracking and capturing them at a disadvantage.

When referring to criminality, we mean the sum of all criminal actions
committed within a given time and space?, which may be grouped either
depending on the interest of criminological research, as well as the level of
knowledge of these criminal actions by the criminal justice authorities®.
However, the legal system proves itself inefficient in the fight against
criminality. Justice is faced on one side by a rapid increase of cases, both civil
and criminal, and on the other with new questions to which it must answer*:
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“We must be mindful in the future; the systems that serve us today cannot last
unchanged for much longer. There will come a day when we are overwhelmed
by the number of wrong-doers that appear more and more in today’s morally
rotten society and by the arts and sciences, to which people turn to commit
their crimes and avoid detection, our agents and police officers will not be
able to cope with the duty they have been entrusted with. It is time to step
forth into a new age and found a school of scientific policing and an
identification service organized in modern databases, wherein the file of any
individual should contain their prior records of problems with the Law, his
fingerprints on record and a physical description sheet™.

Therefore, the United Nations have adopted a series of protocols and
conventions to counter criminality, among which there is the United Nations
Convention against Transnational Organized Criminality® and the Protocol to
Prevent, Suppress and Punish Trafficking in Persons’, whose main objective
is the cooperation of states in the common effort to combat human trafficking,
especially focusing on the situation of women and children, as well as on the
protecting and helping the victims of human trafficking (art.2). In order to use
these international instruments, the Convention recommends that the states
must conclude bilateral or multilateral agreements to regulate the direct
cooperation of their services of investigation and reprimand (art.27, ¢ of the
Convention)®.

Following the ratification of the United Nations’ Convention against
Transnational Organized Crime by Romania, Law no. 39 was passed on the
21% January 2003 relating to preventing and combating organized crime®,
which stipulate the specific measures for preventing and combating organized
crime at a national and international level. This piece of legislation clarifies
the meaning of certain specific terms, such as organized criminal group (art.2,

® C-tin Georgescu in V. Lapadusi, L. Taut, Consideratii privind evolutia unor metode §i
tehnici criminalistice, in ”Revista Romana de Criminalistica” no. 2/2006, p. 5-7.

® 1. Hurdubaie, Cooperarea internafionald in combaterea infractiunilor cu violentd, work
published in the volume International Sympozium The Criminal Investigation of violent
Felonies, organized by the Association of Criminologists of Romania and the Inspector
General of the Romanian Police (4-5 November 2008), Bucharest, 2009, p. 205-219.

" Ratified by Romania also by Law no. 565 from 16th November 2002 published in the
Official Monitor of Romania issue 813 of 8th November 2002. The Protocol to Prevent,
Suppress and Punish Trafficking in Persons, especially women and children was ratified by
the same Law, added to the United Nations Convention against Transnational Organized
Criminality and the Protocol against illegal migration by land, sea or air, added to the United
Nations’ Convention against Transnational Organized Crime, adopted in New York, the 15"
November 2000.

8 N. Lupulescu, Formele de cooperare internationald in lupta impotriva criminalitdfii, in
”Revista Romana de Criminalistica” no. 1/2005, p. 7-10.

° Law no. 39 from 21st January 2003 concerning the prevention and combating organized
crime, published in the Official Monitor of Romania, issue no. 50 of the 29th January 2003.



)™, but it also classifies the serious offences (art. 2, b), since most of them
are committed with violence (murder, felony murder, aggravated murder;
unlawful detainment; offences against patrimony that have especially grave
circumstances; pimping; felonies regarding human trafficking and offences
relating to human trafficking etc.).

With regard to human trafficking, the United Nations has drawn up a
Global Program against Human Trafficking, which can allow interested states
to initiate a number of effective and practical measures and to develop certain
common strategies for the fight against the commerce of human beings*’.
Domestically, several pieces of legislation have been passed, which contain
regulations referring to protecting and combating human trafficking'?, Law
no. 211/2004 on certain measures of ensuring the protection of crime
victims™, Law no. 565/2002 concerning the ratification of the UN Convention
against Transnational Organized Crime'®, Law no. 272/2004 for promoting
and protecting children’s rights™.

The Council of Europe has an important role in preventing and
combating international crime and criminal offences committed with violence,
whose main objective is to defend human rights and to find the most efficient
solutions to any problems afflicting society today, namely organized crime,
terrorism, human trafficking, sexual abuse and exploitation of children. To
this effect, a number of additional conventions and protocols have been
adopted: European Conventions for the Prevention of Terrorism (2005),
Convention on the Fight against Human Trafficking (2005), Conventions for

19 Organized crime group — a structured group, formed by three or more persons, which
exists for a period of time and acts in a coordinated manner with the purpose of committing
one or more serious crimes, in order to directly or indirectly obtain any financial or material
benefit; a group organized occasionally with the purpose of committing one or more criminal
actions , but it has no continuity or a determined structure with roles assigned to each member
does not constitute an organized crime group.

1. Hurdubaie, Cooperarea internationald in combaterea infractiunilor cu violentd, work
published in the volume International Sympozium The Criminal Investigation of violent
Felonies, organized by the Association of Criminologists of Romania and the Inspector
General of the Romanian Police (4-5 November 2008), Bucharest, 2009, p. 205-219.

2 Law no. 678/2001 on protecting and combating human trafficking, published in the
Official Monitor of Romania, Part I, no. 783, 11 December 2001.

3 published in the Official Monitor, Part I, n0.505 4 June 2004, and modified most recently
by the O.U.G. no. 113/2007 concerning the indexation of the total sum granted monthly for
placements, the Official Monitor no.20, 10 January 2008.

Y The Law for the ratification of the United Nations Convention against Transnational
Organized Crime, of the Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially women and children, added to the United Nations Convention against
Transnational Organized Crime, as well as the Protocol against illegal migration by land, sea
or air, added to the United Nations’ Convention against Transnational Organized Crime,
adopted in New York on 15" November 2000, published in the Official Monitor no. 813, 8"
November 2002.

> published in the Official Monitor of Romania, Part I, nr 557 from 23rd June 2004 and
modified by H.G. no. 9/2008.



the Protection of Children against Sexual Exploitation and Abuse (2008), and
a number of conferences have also been organized in support of the protection
of children in European justice systems. During these conferences different
measures were proposed for combating violence against children, by adopting
a much more efficient legal framework and a legal system adapted to children.

The role of INTERPOL (International Organization of Criminal
Police) in international legal cooperation, in the field of criminal justice, is an
essential one, as it involves the assurance of mutual assistance between police
services in member states in the effort to prevent and stop common Law
crimes; the international exchange of information useful to the police;
identifying internationally wanted criminals and arresting them based on a
warrant, but also the coordination of surveillance activities and apprehending
internationally wanted criminals'®. In this capacity, EUROPOL plays an
important role in supporting the efforts of hunting down of criminals.
EUROPOL’s mission is to increase efficiency and improve cooperation
between State Members in preventing and combating serious forms
international organized crime, among which human trafficking is also
included. Tightly connected to EUROPOL is EUROJUST. Both act on the
strength of the European arrest warrant. EUROJUST is more efficient, having
jurisdiction to handle all types of crimes on a vaster territorial scale.

In order to more efficiently make the perpetrators account for their
crimes it is necessary, in most cases, to have cooperation between states. For
this reason applying the criminal Law of a state is tightly interdependent on
the application of the criminal Law of other states. Therefore it is necessary to
ask other states, on the basis of conventions and declarations of reciprocity, to
enact certain acts and measures such as: identify and arrest criminals,
interview witnesses, to compile expert studies, to allow the extradition of
refugees in their territory etc!’. However, this cooperation must be strictly
observed, not only in this type of operations, but also in other aspects. The
international fight against crime actually means, the addition of actions of
national police forces of all countries that adhered to conventions, treaties or
on the behalf of international organizations, specialized in the fight against
crime’®,

Therefore, the entire police cooperation must take place in a well
defined framework, respecting certain provisions of domestic and
international Law, and having as main objectives the international legal
assistance and the exchange of information®®. Thus, an important role of this

1 Further information can be found on www.mai.gov.ro, last accessed on 17.02.2010.

Y v. Lapadusi, Consideratii privind crima organizatd, in “Revista Romand de
Criminalistica” no. 5/2009, vol. XI, p. 195-197.

18 Gh. Pele, I. Hurdubaie, Interpolul si criminalitatea internationald, Ed. Ministerului de
Interne, Biroul National Interpol, Bucharest, 1983, p.5-7.

¥Gom Tical, F. S. Bobin, Implicatiile cooperarii internationale politienesti in combaterea
criminalitatii organizate, in "Revista Romana de Criminalistica” no. 2/2007, p. 15-18.
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cooperation in combating organized crime is reflected, internally, by the
activity of specialized structures within the structure of the Ministry of the
Interior, but, also by the extremely relevant contribution of specialists
working at the Institute of Criminology in decisive operations undertaken in
justly solving the cases, such as: investigating the crime site, searches,
scientific or expert findings. Therefore, the mutual recognition between states
of the right to incriminate actions, which they deem as a social danger, seems
indispensable. For this reason, they will proceed to grant mutual support in
delivering justice, notwithstanding the place where the actions were
committed®, as it is necessary to know the facts exactly and to attentively
examine all evidence.

This is an argument based on which Romania proceeded to conclude
certain cooperation agreements for combating violent crimes, meaning the
prevention and combating offences that threaten the life, health and liberty of
an individual®’. Romanian efforts to keep up with the level imposed by
international standards have made themselves noticed not only by adhering to
a number of international documents, but also by creating the Centre for
International Police Cooperation® (C.C.P.l.), including in its structure the
National Focal Point and the National Interpol Office. All channels of
international police cooperation have been assembled, with a single centre for
monitoring received and transmitted requests and operative information, while
respecting the principle “one way in, one way out™®. The exchange of
information and messages aimed at combating cross-boarder offences of the
Law was rendered more efficient in this way and the creation of this body
shows evidence of much expeditiousness

Conclusions

Therefore, by beginning from the complexity of crimes, but also
keeping in mind the exponential increase of the crime rate, the normative
criminal activity of the European Union must take on the form of a variety of
illegal activities, active in various field, which pertain to organized crime,
human trafficking and the sexual exploitation of children, computer crime or
cybercrime, crimes against humanity etc., which demands that the member

2 R. M. Stdnoiu, Asistenta Jjuridicd internationald in materie penala, Ed. Academiei,
Bucharest, 1975, p. 14.

21 |. Hurdubaie, Cooperarea internationald in combaterea infractiunilor cu violentd, work
published in the volume International Sympozium The Criminal Investigation of violent
Felonies, organized by the Association of Criminologists of Romania and the Inspector
General of the Romanian Police (4-5 November 2008), Bucharest, 2009, p. 205-219

?2 The Centre of International Police Cooperation is a central national authority, in the field
of international police cooperation, specialized in the exchange of information in the field of
international crime. This centre maintains the flow of information useful in international
police cooperation, undertaken by the Ministry of the Interior or other enforcement bodies in
Romania, through available channels.

2G. M. Tical, F. S. Bobin, Implicatiile cooperarii internationale politienesti in combaterea

criminalitatii organizate, in “Revista Romana de Criminalistica” no. 2/2007, p. 15-18



states mobilise all their efforts in order to efficiently and with perseverance
fight against all types of felonies®*.
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THE CAUSE OF THE JUDICIAL ACT-MARK OF THE
NOMOTHETE WILL

Claudia Andritoi’

Abstract

As a subject is considered to be more problematic, the interest to
discuss it grows. Judicial interpretation and its guiding principles represent a
conclusive example in this case, keeping in mind the fact that in order to apply
laws or to solve litigations; we cannot avoid an appeal to interpretation. In
general terms, law can be considered to be at the service of interpretation,
because laws and the entire judicial system depend on a just and equitable
interpretation, according to the citizens’ lawful needs, aspirations and
objectives.

Key Words: judicial act, justice, positive law, gentlemen's
agreements,

Introduction

Regardless the multitude of shapes in which it can be built, the cause
of a judicial act presents an extraordinary constant, connecting valence
between the expressed will of the parts and the judicial effects it can give birth
to, between subjective and objective, allowing a judicial existence and
insuring the conceptual unity of the contract, the duality of its essence as
judicial act — subjective regarding the source and objective regarding its
effects. But which is the ingredient that can coagulate the subjective and
objective elements of the judicial act? | believe the answer is offered by the
judicial act cause, considered to be one of the most chameleonic categories
and the theory of the cause, which has a special meaning in the science of
positive law.

Reasoning of a practical nature between consent and cause

In law we deal not only with different findings, which are only the
initial points of a judicial reasoning, but also with appreciations, which
establish if an action is or not just'. This is why confounding observation
sciences with normative appreciation sciences, as Jhering does and as Djuvara
observes, represents an error. Historical errors of law happen often, but it is
one thing to observe that there exists an institution of law and another to see if
it is just or nor. Modern consciousness blames, for example, slavery as an

* Lecturer PhD, Eftimie Murgu University Resita, Economical and Administrative Sciences
Faculty, andritoiclaudia@yahoo.com

1 p. Vasilescu, Relativitatea actului juridic civil. Repere pentru o noud teorie generald a
actului de drept privat, Rosetti Publishing House, Bucharest, 2003, p.65.
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unjust institution. Here we find the true meaning of law. We hopelessly
underline the fact that slavery exists, because this observation can not result
into eternal judicial norms.

At the level of a theoretical synthesis, we must retain a simple fact:
contract, as the judicial will — emanation of free and rational subject —
represents more than the sum of its components. Thus, tied to the cause
functionality, as element of the contract, judicial intentionality of the will
represents an abstract element that transcends the contract looked at according
to all its aspects, inspiring and offering the primordial substance.

The distinction operated by the legislator between the consent and the
cause serves, without a doubt, practical reasoning, facilitating an analytical
vision of the contract?. The cause explains why the individuals’ manifestations
of will may generate recognition and are recognized and protected by the law
order. Placed from a functional point of view in the centre of the contractual
mechanism and in relation to all its articulations, the cause supplies a
synthetic expression of the nature and of the judicial justification of the act®.
Thus understood, the cause is faced as a criterion and a measure of the judicial
act®, but also as a control instrument for its judicial value.

The legislators shift from offering a definition and fixing the
conditions of the cause in a positive manner. As a mark of nomothete will, of
the intention to produce judicial effects, the cause is not reduced to the sum of
its functional aspects®; and in the angle of the act judicial intentionality, the
cause is not a technical notion, a series, more or less unitary, of conditions that
need to be fulfilled together®. The accent is not put on what the cause should
be, but on how it shouldn’t be, so that it will not be sufficient to verify the
exact opposite of the vices of the cause aimed at by the legislator (the lack,
falsity, illegal or immoral character) in order to establish the existence of a
judicial cause. More over, the necessity of the cause judicial character should
be imagined as a supplementary, which, by the simple addition to the ones
expressly provided by the legislator, is capable to up-grade a convention that
was initially non-judicial to a veritable contract.

2 J. Rochfeld, Cause, Rép. Civ. Dalloz, January. 2005, p. 45.

% P. Hébraud, Réle respectif de la volonté et des éléments objectifs dans les actes juridiques,
Me¢langes J. Maury, t. II, Dalloz&Sirey, Paris, 1960, p. 245.

*P. Vasilescu, op. cit., p. 81.

® As it is provided in art. 948, 966 and 968 Civilian Code, but these do not cover entirely the
notion of contract cause.

® A. Sériaux, Droit des obligations, 2e éd., P.U.F., Paris, 1992, p. 27-29. For an analysis of
the contract by verifying the existence of an animus contrahendi, by avoiding an appeal to the
judicial cause (seen as a “conceptual hypsographic”), see A. Popovici, De I'existence d'un
contrat, in La couleur du mandat, Ed. Thémis, Montréal, 1995, p. 502 and the following. The
verification of animus contrahendi, of the intention to engage in a judicial relation, of
assuming contractual obligations, the same road is taken, even if empirical ways are used, of
decelerating a judicial cause that animates the wills expressed by the parts.



The effort of decelerating the substantial elements of the judicial act is
orientated towards two different objectives: one representing the delimitation
of the judicial act from other non-judicial acts or, at least, non-compulsory,
respectively the other following the demarcation line between the judicial act
and obligations’. The accord of wills, realized in order to satisfy different
instincts of the subjects that emitted them, won’t be capable of producing full
judicial effects, unless it is animated by a judicial cause, the force that engages
the entire substance specific to the theory of a civilian judicial act. In the same
time, the will animated by the intention to produce these effects, must be the
results of the parts consent, in order to speak about the contract, as a paradigm
of the sources of compulsory rapports.

Interpretative delimitations of the rational foundation of an ideal
justice

To say that historical facts stand at the basis of a judicial conception
means clotting law in an eternal crystallization, deepen it into a perpetual
death. Still we are aware that if we let aside today’s law, with the greatest
ease, the historical fact of slavery, we can see what is characteristic to law, the
consciousness of law and not to external observations. Starting from judicial
institutions that exist today and from their historical evolution in the past, the
judicial realities and what they mean should result from this, so that the
problem a rational foundation of an ideal justice can be put forwards.?

Saying that everyone has its law also means that the virtue of justice
doesn’t know person discrimination. It gives the right to each holder,
regardless who it is. Justice refers to the law holder, regardless the
circumstance; it does not give what belongs to the owner, because it belongs
to certain social classes, ignoring. Nowadays, in the judicial profession a
subtle form has been introduced, but un-equivoque of discrimination or of
accepting persons under the title of “alternative use of law” according to
which we keep in mind the membership of the subject to the “bourgeois” class
(oppressive) or to the “proletarian” class (oppressed) in order to pronounce a
decision in a way or the other. The old form of justice is just disguised into
new clothes. In the same manner, it is a brutal form of injustice to appeal to
“human rights of the people” in order to claim power, and thus obtained, to
refuse the most elementary rights of the “oppressive class”, which is
eliminated by the “popular justice”.

Because these are holders of some rights, justice considers the poor
and the rich equal, the innocent and the guilty and the oppressor and the
oppressed. It frees the oppressed from oppression, but does nor refuse the
rights of the oppressor, it defends the poor in front of the power of the rich; it

" A. Buciuman, Semnificatia exceptiei de joc din contractul de joc sau joaca de-a
contractul?, Studia Universitatis Babeg-Bolyai, no.1 din 2007.
& |dem, p. 160.



protects the innocent in front of the guilty, but also offers the latter a just trial
and watches the proportion of punishments. In the justice balance, each
weights the same as its right.

This is why justice is insufficient for the development of life in the
society and in order to solve social problems: we need solidarity, love,
freedom etc.; only like this we can find a solution to social problems and
social life can receive a human face. To limit oneself, to offer to each what is
just would dehumanize human conviviality. Thus we must not confound these
two things. Thus said, not to realize injustice to the judgment means not to
favor anyone from the greatest ones; and judge each of your fellows according
to justice. Justice doesn’t have any measure besides human dignity, on which
any possible law is founded on this is why, on the plates of justice balance, all
human are perfectly equal.

It results that the first injustice would be discrimination®. Leon Duguit
also speaks in the same line about “social interdependence” and “solidarity”,
this being at the basis of the entire law, “because contemporary judicial
consciousness underlines more and more the postulate that the advancing of
each is the condition of advancing, to which the others have a right to. No one
is thus free to renounce his own development, without hearting the others’
rights.

To share what is yours can also be interpreted according to the non-
objective conditions or circumstances connected to the law in cause. Or, in
other words, when the treatment offered is not exclusively subjected to an
objective reasoning of the law holder to its exercise.

But, offering to each what is appropriate doesn’t mean “offering the
same thing to everybody”, because this is not the formula of justice, but “give
each what is his”. Justice treats everyone in the same manner, but it doesn’t
necessarily offer to everyone the same things or the same thing, if they are not
all holders of the same thing.

Judicial consciousness imposes the obeying of the contract in an
imperative manner, but with other levers of constraint — as the objective norm.
The latter has the role of recognizing integration in the system of a private
norm, which individual wills create and offers a supplementary support, in
considering its conformity to the principles that govern and insure the
cohesion of the judicial order ensemble.

The contract is compulsory first of all because it represents the
emanation of nomothete will. Once formulated, it breaks from its immediate
source, private norm, that justifies its compulsory force offered by the
objective norm and in relation to criteria and surroundings independent from
the parts will. ”The objective norm regulate the compulsory force and

® M. J. M.Doral, La estructura del conocimiento juridico, Pamplona, Universidad de

Navarra, 1963,p. 18). For justice, the last man in Florence — poor and miserable, who doesn’t
have but the weight of his own soul — he weights the same as de Medicis, with all his richness,
prestige and political position: but he weights the same, not more, nor less.



obligatory to the private norm, by using instruments, mechanisms and reasons
that are strangers to the parts will. This is a matter of judicial politics, of
social interest and legislative technique™. The obligation of a private norm is
presented as the result of a composition of two vectors, not always in the same
direction, the power of the nomothete will and the force of the objective norm.
The action of the latter is circumstantial, adapting the degree and the direction
of the intervention according to necessities, in order to insure and maintain the
functionality of a judicial system: from the support of the constraint force, to
the realization of mechanisms able of leading to the reestablishing of a
commutative justice.

This intervention of the objective norm on the private norm is also
visible, we believe, in the case of gambling contracts. The gambling exception
is thus a specific mechanism that the objective norm formulated for the
adjustment of the obligatory force of the contract, without entirely thinking
badly about the subjective component of the act — the parts will.

The search of a foundation for a judicial treatment with which the
legislator assorts games and bets is not susceptible for a simple solution. The
trying to identify an answer in the dichotomy of law-non-law or in a classical
judicial mechanism is not satisfactory.

Once the decision from the Von Colson case was pronounced, there
was no doubt regarding the existence of an internal court obligation to
interpret internal law according to the community objectives. For this
matter, the obligation results from the obligatory character of the provisions
of article 249, paragraph 3 of the Treaty establishing the European Union,
which statutes that directives are compulsory regarding the objective that
must be fulfilled, for each member state to which it addresses, leaving to
their decision the methods used in order to fulfill the objective mentioned.

National courts, as any national authority of the Member States, are
kept by the obligation provided by article 249, paragraph 3 of the Treaty
establishing European Union, having the task of ensuring the realization of the
directive mentioned, by different means, one of them being, as we will see,
interpretation.

And when the period prescribes for the implementing of the directive
hasn’t expired, national courts are obliged to interpret it, in the possible limit,
according to the provisions of the directive, all internal norms in force, meant
to implement the directive. In such a situation, the obligation to interpret
results not from the expiration of the due date of the directive
implementation, but from the task of national courts to cooperate with the
other national authorities in their wish to implement that directive, according
to the provisions of article 10 of the Treaty establishing the European Union.

Thus, a situation of uncertainty from a legal point of view will easily
be scaled because national courts won’t interpret national legislation in an

P, Vasilescu, op. cit., p. 188-190.



improper/inconsistent manner with the provisions of the directive not yet
implemented.

The tied premises of a proper interpretation do not represent only the
sources mentioned, but also the principle of community law supremacy,
because directives, as part of community judicial order, have priority in the
application process regardless any provision of internal law of any Member
State.

Without a doubt, the temporal factor contributes, in the context of the
proper interpretation context, to the creation of a degree of judicial
uncertainty.

The idea that the interpretation obligation can be applied even before
the expiry of the implementation term for the directive has been discusses,
proposing an equilibrated solution, which makes a distinction between a
restraint meaning (internal norms of implementation of the directive, which,
if they have been adopted before the expiration date of the implementation,
must be interpreted in the light of the directive provisions. It is about the so
called interpretation appropriate from a temporal point of view) and in the
developed meaning (situations of directive non-implementation that refer to
the entire national legislation) of the obligation to interpret.

Regarding the developed meaning of the obligation to interpret, it has
been shown that courts are obliged to interpret national legislation in the light
of the directive only after the expiration date for the implementation, in order
to avoid uncertain situation regarding the legislative activity from the Member
state interested.

Still, regarding the notion of post-dating, the approach of the European
Court of Justice has remained ambiguous regarding the essential and
nonessential character of the temporal factor in the context of proper doctrine
interpretation.

It is true that the key judicial deciphering of a social reality supposes
rigor, but this bring with it the temptation of simplicity. Where simplicity
doesn’t offer a coherent solution, it must be abandoned. It is the case to
recognize that the amusement or flax, immorality or weakness can, neither of
them, represent the exclusive foundation of rules in the domain of games and
bets, but we can neither deny their incidence on them.

Seen individually, extracted from the social and judicial-economic
context in which these are produced, games and bets are neutral in comparison
to moral values.

In the moment in which the development process of the contract was
ended, the alea element disappeared, was consumes, the proper game has been
played, the initial incertitude was wasted. The effort of building such
complicated constructions is the consequence of incapacity to conceive
obligatory — judicial rapports, the respect of which is circumventing from the
coercive force of the state.



Conclusions

Beyond the legislator’s reserve towards the dangers generated, in the
social plan and at the individual’s level, the development of the game and bet
practice, and the difficulty to control it successfully, is another argument that
supports the solution of positive law. As a social activity, the game represents
an escape from reality, an intentioned assuming of a proper and distinct order,
with a limited application, not only in time and space, but also in rapport to
the receivers of its rules. Regarding the reasons offered, the game and bet
convention is seen as a commitment of honor. Also called gentlemen's
agreements, honor commitments are conventions the fulfilling of which is
guaranteed only by the honor and reputation of the parts, being removed from
the state coercive order.

Bibliography

A. Buciuman, Semnificatia exceptiei de joc din contractul de joc sau
joaca de-a contractul?, Studia Universitatis Babes-Bolyai, no.1, 2007;

J. Rochfeld, Cause, Rép. Civ. Dalloz, janv. 2005;

P. Vasilescu, Relativitatea actului juridic civil. Repere pentru o noua
teorie generald a actului de drept privat, Rosetti Publishing House,
Bucharest, 2003 ;

A. Popovici, De I'existence d'un contrat, in La couleur du mandat, Ed.
Thémis, Montréal, 1995;

A. Sériaux, Droit des obligations, 2e¢ éd., P.U.F., Paris, 1992;

M. J. M.Doral, La estructura del conocimiento juridico,
Pamplona,Universidad de Navarra, 1963;

P. Hébraud, Réle respectif de la volonté et des éléments objectifs dans
les actes juridiques, Mélanges J. Maury, t. Il, Dalloz&Sirey, Paris, 1960.



LINGUISTIC RULES APPLIED IN THE
INTERPRETATION OF LEGAL NORMS
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Abstract

Considering that legal language is a technical language with
particularly close ties to the common language, and culture, the experience in
the field of translation and interpreting of legal texts needs a framework of
linguistic theory, methods and strategies receiver oriented and also in
accordance with the era of globalization and multilinguism.

The work of these legal translators can be affected by the
communicative aspects of reception in bilingual and multilingual
jurisdictions. The success of an authenticated translation depends on its
interpretation and application in practice it is important for us to encourage
interaction between translators and the judiciary.

Key words: globalization, translation, framework, theory,
interpretation

Introduction

According to Berteloot’ there has been a growing interest in legal
translation, especially over the past ten years. This interest, from different
points of view, is shared between linguists and lawyers and it is a result of
globalization. Years ago both lawyers and linguists attempted to apply the
rules of general translation to legal texts namely Catford's concept of
situation equivalence® Nida’s theory of formal correspondence®, and also
Vermeers’s skopos theory.
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Legal translation requires a special theory* and also new special
methods and techniques and also a theoretical framework, practice oriented.
Legal translation needs to be considered an act of communication in the
mechanism of law.

Law, legal translations and culture

The translation of legal texts should be receiver oriented. In the age
of globalization and multilinguism focusing on the reception of parallel
texts in the mechanisms of the law, showing how legal texts authenticated
in two or more languages are interpreted and applied by courts in various
plurilingual jurisdictions.

Legal translators are confronted with the asymmetry of legal
systems, the relativity of concepts, and have to deal with inconsistent
categorizations and classifications. The tasks of the legal translators as
cultural mediators is to communicate information about the foreign law
specifically taking into account the target audience in order to avoid
misunderstandings. The work of these legal translators can be affected by
the communicative aspects of reception in bilingual and multilingual
jurisdictions. The success of an authenticated translation depends on its
interpretation and application in practice it is important for us to encourage
interaction between translators and the judiciary.

The authenticated translations, vested with the force of law, give
the mechanism the power to function in more than one language. The
translation of legal norms, treaties and conventions, judicial decisions and
contracts are authoritative if they have been approved or adopted in the
manner prescribed by the law. We should also mention that the
authenticated translations are just as inviolate as the original texts.

Robert Cover® considered that: “The creation of legal meaning
takes place always through an essentially cultural medium”.

According to Cover the legal translation is viewed as a cultural
transfer in order to render possible an effective communication between
cultures. Law is a cultural domain, occupying a very important place
among the cultural practices of society.

The roles of legal institutions need to be seen as part of the culture
and at the same time a culture cannot be fully understood without
attending to its forms of law. Law as a socio-cultural phenomenon is
always linked to the culture of a particular society and jurisdiction. The
national legal systems are deeply rooted in a specific legal tradition and
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legal culture.’® The asymmetry of legal systems, the relativity of legal
terminology, the inconsistence of categorizations and classifications
between different branches and fields of law, distinguishes between the
terminological and conceptual levels as well as the complexities of
conceptual and terminological change.

The European legal culture can be observed in On Perspectives of
Culture and EU Law’ which presents the implications of the legal-
linguistic interaction together with autonomous developments of national
legal cultures. The European terminology adopted new terms when
expressing new concepts.

Translating Strategies Concerning Legal Translations

The legal translators are bound to the letter of law for the sake of
the principle of fidelity to the source text. The translator’s task is to
reconstruct the form and substance of the source text as closely as
possible. The issue of authenticated translations, whether they are literal or
free is controversial. Translation techniques and methods vary from
jurisdiction to jurisdiction even for the same type of texts. Authenticated
translations should be comprehensible and written in the target language.
In Weisflog’s view it is the word-choice that counts in the translations of
normative texts, other researchers consider that the sense has its own
importance considering that legal translators can be creative with the
language while stylistic diversity should be tolerated.

According to Sacevic® authentic legislative texts are translated
differently in different jurisdictions, thus suggesting that generalizations
about translation strategy are insufficient in legal translation.

The decisive criteria in determining a translation strategy for legal
texts needs a deep analysis. If we regard the legal translation as an act of
communication between text producers and text receivers we need to
make the distinction between direct and indirect receivers or addressees.
According to Kelsen® the indirect receivers of legislation include all
persons affected by the particular instrument including the general public.
The direct receivers are the specialist empowered to interpret and apply
the particular instrument.

The process of interpretation becomes considerably more complex
when more than one legal system comes into play. In such a case the
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source and target legal system differ and pose the threat that the text or
parts of it can be interpreted according to conflicting legal systems.

More and more states and courts are participating in the
interpretation process. The plurilingual countries had succeeded in
promoting uniform interpretation and application by establishing effective
controls in their judicial systems, but this has not been achieved in
international law where most disputes are resolved by national courts. The
decisions of the national courts can have devastating effects on
international treaties and conventions because the diversity of decisions is
inevitable.

According to Pommer™ the most decisive parameters for legal
cultural communication are functionality and relevancy in the framework
of contextualization. These are also the basic principles which can be
found on both comparative law and legal translation methodologies but
with several significant differences.

Conclusions

In the field of law the idea of translation as a form of transferring
aiming at achieving equivalence between the source and target texts is
severely challenged. The transmission of legal information about one’s
own or other legal systems has to be understood as a mix of practices of
producing meanings and ways in which systems of meanings are
negotiable in and across legal cultures.
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THE ROMANIAN LEGISLATIVE FRAMEWORK FOR
OBTAINING THE INTERNATIONAL WORK PERMIT

Banciu Viorica®
Florian Delia-Stefania **

Abstract

Our paper intends to present a different kind of change in the
Romanian legislative system. As a result of the increased migration towards
the countries of Western Europe the European Commission proposed a set of
norms in order to get the international work permit named EUROPASS.

This paper contains information regarding this tool used in the
countries member of the European Union to help people get a work permit
easier and also to help them preserve their identity while they are included in
other cultural communities.

The EUROPASS is and will be used in order to facilitate a real
communication between the employer and the employee or between
universities and their students.

Key words: communication, certificate, labor, linguistic skills

Introduction

The laws of the European Union regarding free mobility should
normally be allowed to live and work in any other of these countries.
Everyone will need a valid identity card or passport.

When Romania and Bulgaria joined on 01 January 2007 (forming the
current EU 27), restrictions were kept in place in most countries, including
the UK and Ireland, but were eased or unlimited in some others.

EU nationals from old member states wishing to work in new EU
member states will have to check with each country regarding their ability to
work there. Some new Member States have chosen to impose equivalent
restrictions on the nationals of Member States that have themselves imposed
restrictions.

The European Labor Law

Labor law is a body of legislation that defines the rights and
obligations as workers and employers in the workplace.
At Community level, labor law covers two main areas:

* University lecturer, Ph.D., University of Oradea, The Faculty of Social Humanistic
Science, tigerconf@gmail.com

** University lecturer, Candidate to PhD, AGORA University Oradea, Faculty of Law and
Economics, Law Department, delia_stefi@yahoo.com



mailto:tigerconf@gmail.com
mailto:delia_stefi@yahoo.com

« Working conditions, including working time, part-time and fixed-term
work, and posting of workers

e Information and consultation of workers, including in the event of
collective redundancies and transfers of undertakings.

Several aims of the European Union are: achieving a high level of
employment and social protection, improved living and working conditions
and economic and social cohesion.

In this framework, the role of the European Community (EC) is to
support and complement the activities of the Member States in the area of
social policy, in line with the provisions of the EC Treaty, particularly Articles
136-139. As Romania is a member state of the EU we submit to the European
Labor Law.

It is the EC adopts legislation that defines minimum requirements at
EU level in the fields of working and employment conditions and the
information and consultation of workers. The Member States then transpose
the Community law into their national law and implement it, guaranteeing a
similar level of protection of your rights and obligations throughout the
EU. The adoption of legislation setting minimum requirements has improved
labor standards and strengthened workers' rights and is one of European
Union's main achievements in the field of social policy.

National authorities, including courts, are responsible for the
enforcement of the national transposition measures. The Commission controls
the transposition of EU law and ensures through systematic monitoring that it
is correctly implemented. The European Court of Justice plays an important
role in settling disputes and providing legal advice to questions formulated by
national courts on the interpretation of the law. The Labor legislation has a
key role in ensuring that a high level of employment and sustained economic
growth is accompanied by continuous improvement of the living and working
conditions throughout the European Union.

The EUROPASS - A European Passport Meant in Order to Get a Job

The Romanian academic environment is based on the Bologna Process
so according to these laws we have an educational system student-centered
and brought to the European standards. There are three cycles of studies:
license, bachelor degree and Phd. According to the Romanian legislation
regarding student mobility there are several programs used by the universities
to encourage EU scholarships: SOCRATES, ERASMUS, and LEONARDO
DA VINCI.

For those who want to attend universities or other bodies for personal
development, or those who are looking for a job the European Council
proposed EUROPASS which was accepted and included in the Romanian
legislation. EUROPASS offers a set of instruments meant to support the
mobility, through recognizing studies and qualifications, all over Europe.

The EUROPASS contains five documents:



- EUROPASS Curriculum Vitae

- EUROPASS Linguistic Passport (both completed personally)

- The Diploma Supplement

- The Supplement at the Professional Competences Certificate

- The Mobility Certificate (all given by the Educational Institutions

attended)

The EUROPASS is written in two languages, at the choice of the
individual. Even if a potential employer, or an institution is situated at a
certain distance, they can understand easily which is the professional
preparation, qualifications and experience of the person in question. It is a
new dimension of the recruiting process considering that an employer car be
everywhere in Europe.

1. CV service. The portal — run by the European Centre for the
Development of Vocational Training (Cedefop) and available in 26 languages
— provides an interactive tool to complete the EUROPASS CV and the
EUROPASS Language Passport.
The EUROPASS CV highlights people's skills and abilities, including those
acquired outside of formal education and training. Language skills are
described with the help of the commonly used reference framework
established by the Council of Europe.

Users can download the CVs that they create in several formats,
including XML which enables direct uploading to on-line employment
databases.

2. The EUROPASS Linguistic Passport records the linguistic ability
and it is normally accompanied by one or more certificates of linguistic
competence.

3. EUROPASS Mobility records a learning experience abroad, such as
an academic exchange or a stage in a company — making it more visible for
employers.

4. The EUROPASS Diploma Supplement.The Europass Diploma
Supplement is extremely valuable for academic recognition. Developed by the
European Commission, the Council of Europe and UNESCO, it describes in a
standardized way the nature, level, context, content and status of any higher
education courses that an individual has successfully completed. New
qualifications proliferate worldwide and countries are constantly changing
their qualification systems and educational structures. With an increasing
number of mobile citizens seeking fair recognition of their qualifications
outside their home countries, the non-recognition and poor evaluation of
qualifications is now a global problem. Since original credentials alone do not
provide sufficient information, it is very difficult to gauge the level and
function of a  qualification  without detailed explanations.

A description of the national higher education system within which the
individual named on the original qualification graduated has to be attached to
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the Diploma Supplement. This description is provided by the National
Academic Recognition Information Centers (NARICs).

The supplement is designed as an aid to help recognition — it is not a
CV or a substitute for the original qualification, and it does not guarantee
recognition.

The 48 European countries taking part in the Bologna Process have
agreed that each graduate in their respective country should receive the
Diploma Supplement automatically, free of charge and in a major European
language

5. The EUROPASS Certificate Supplement explains vocational training
certificates in terms of skills and abilities, enabling employers to better
appreciate what their holders can do.

Conclusions

The Importance of the EUROPASS - The fact that Romania is a
member of the European Union opens new horizons and opportunities for the
Romanians, especially for young people who graduated school and want to
continue either with work so they are looking for a job or they want to study
abroad. The gates of Europe opened for the adults who lost their jobs as a
result of the crisis or had worse-paid jobs. In fact Europe became wide open
for every of its citizen who wanted to change jobs, life style, exchange
experience.

For all the categories that chose to live and work abroad the European
and the Romanian laws offered a way of doing it legally and we can say
protected. We can also mention that the laws of migration, minorities, cultural
identity, multilingualism complete the Labor Law enhancing the hopes of
peoples to have better lives. It expanded horizons for study and learning,
giving the people opportunities to find jobs ant a continental scale.

The European Commission set up a portal on the Internet called “Your
Europe”, providing on-line information and advice about living, working and
learning in Europe.

Recently a feasibility study concerning the creation of a European
Agency for linguistic diversity and language learning was carried out by
Yellow Window (2005) and offered to the European Commission. The
Yellow Window opened a door for the inclusive approach towards languages
respecting the diversity of the languages used in the EU. This is one of the
ways of having a future of multilingual Europe.
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PROCEDURAL ASPECTS REGARDING THE
REVOCATION ACTION OF THE DONATION

Robet Bischin®

Abstract

Article 833 paragraph 2 of Civil Code institutes the strictly personal
feature of the revocation action for ingratitude, by stipulating that the donor
is the only one who can demand the donation revocation because he or she is
the only one who suffered from the grantee’s ingratitude and who can decide
his or her exemption. If we consider the intuitu personae feature of the
donation contract, respectively the fact that the owner makes the donation
considering certain qualities of the grantee, and the fact that the effects of this
donation contract are an indirect benefit for the heirs of the ungrateful
grantee, the action started against the grantee may be also continued against
his or her heirs.

Key words: donation, revocation, contract, creditor, donor, grantee,
commissoria lex.

Introduction

The Civil Code consecrates three cases when the donation may be
revoked: revocation for the non-accomplishment of the duties, revocation for
ingratitude and revocation in case of children. ("The donation between living
persons is cancelled for the non-accomplishment of the conditions in which it
was made " art. 829 of Civil Code.)

The stipulation of a duty in the donation content has the effect of loss
of the donation gratuitousness that, within the limit of the duty imposed to the
grantee, becomes a synallagmatic contract.

1. Cases. The Civil Code consecrates three cases when the donation
may be revoked: revocation for the non-accomplishment of the duties,
revocation for ingratitude and revocation in case of children.

Even if in the legal formulation we use the word “conditions", ("the
donation between living persons is cancelled for the non-accomplishment of
the conditions in which it was made " art. 829 of Civil Code), the doctrine and
the jurisprudence have unanimously admitted that the legislator refers to the
duties that may affect the donation and that may be imposed to the grantee
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either for the advantage of the donor, or for the advantage of a third party, or
even for the advantage of the grantee.

2. The loss of gratuitousness. The stipulation of a duty in the donation
content has the effect of loss of the donation gratuitousness that, within the
limit of the duty imposed to the grantee, becomes a synallagmatic contract.

One of the effects specific to the synallagmatic contracts is the
possibility, according to the stipulations of art. 1020 and 1021 of Civil Code,
to demand the revocation of the contract, if one of the parties fails to guiltily
execute its contractual duties. The creditor has also the possibility to demand
the forced execution of the duties, if he or she is interested in maintaining the
contract.

3. Application. The donation revocation may be qualified as an
application of the principle according to which the solving condition in the
synallagmatic contracts is always self-understood, the principle instituted by
the stipulations of the art. 1020 of Civil Code according to which the settling
condition is always self-understood in the synallagmatic contracts, if one of
the parties does not execute its obligations.

Within the stipulated duty, by becoming a synallagmatic contract,
donation will follow the juridical system of a certain contract. As a
consequence, in case of total or partial non-accomplishment of the duty, the
donor can choose between demanding the forced execution of the duty and
settling (cancelling) the contract with damages-interests. *

In order to support this idea, the most important are the stipulations of
art. 830 of Civil Code, according to which "When donation is cancelled for
the non-accomplishment of the conditions, the goods belong to the donor
again, having no duty and no mortgage" that represents certainly an
application, regarding the donations matter, of the rules that lead the tacit
solving condition in the synallagmatic contracts.

Moreover, art. 832 of Civil Code provides that the donation revocation
for the non-accomplishment of the duty “never happens by right”, but it has to
be pronounced by the judicial court. The general stipulation included in art.
1021 of Civil Code also applies to this case of the donation revocation, so that
the judicial court invested with the settlement of the revocation demand can
grant, at demand, depending on the circumstances, a grace term to the grantee
for the accomplishment of the duty.

4. Express provisions regarding contract settlement. By being
subordinated to the juridical system of a synallagmatic contract and in case of
the donation with duties, the parties may insert in the contract content certain
express contractual provisions regarding contract settlement for non-
execution, that constitute the so-called express commissoria lexes. Depending

LTS, s. civ., dec. no. 1573/1971 in Repertory ...1969-1975, p. 135.
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on the effects of certain provisions, the role of the judicial court may remain
the same as in case of the judicial settlement, including the approach of a
grace term (a first degree commissoria lex); it may only find if the duty was or
was not executed correspondingly, without being able to grant a grace term (a
second degree commissoria lex); it only finds that the settlement occurred (a
third degree commissoria lex); it will find that the donation is cancelled by
law by non-executing the duty without being late and with no other formalities
(a fourth degree commissoria lex).

5. The availability principle in the matter. As the right to demand the
donation revocation is a right recognized as being in the donor’s advantage, he
or she is free to dispose as a holder so that it does not contradict to the nature
of the donation contract, being completely valid the provision by means of
which the parties stipulate the donor’s renunciation to the right to demand the
donation revocation for the non-execution of the duty” in contract.

The aforementioned solutions apply both if the duty is stipulated in
the advantage of the donor and if the duty is stipulated in the advantage of a
third party or even of a grantee himself or herself.

6. The revocation may be demanded only by donors. As in the case of
settling a synallagmatic contract and in the donation case, the revocation for
the non-execution of the duty may be demanded only by the donor who, as we
have already shown, has also the possibility, if the duty execution is still
possible, to demand the execution of the contract and not the revocation from
the judicial court.

If the duty is stipulated in the advantage of a benefitting third party, in
case of non-execution, this can demand the obligation of the grantee to forced
execution. Because he or she is not a party in the donation contract, he or she
cannot demand the donation revocation for the non-execution of the duty in
his or her advantage, but this right belongs only to the donor, to his or her
heirs and creditors.

The right to demand the donation revocation is not recognized to
the grantee who cannot release himself or herself from the execution of the
duty, giving up the liberality benefit because this would be equal to a
unilateral denunciation of the contract, but donation is a contract and can
be cancelled only with the consent of both of the parties.

® D. Alexandresco, Theoretical and Practical Explanation of Romanian Civil Law. First
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7. Contracting risk transmission. As the ownership right over the
donated good is transmitted from the moment of enforceable conclusion of
the contract, the contract risk will be borne by the owner, according the
principle res perit domino. This is how we justify the fact that the
grantee’s obligation to execute the duties imposed by the contract subsists
in case of the fortuitous fall of the good that was the object of the liberality
as well.

In case of the donation revocation it is also necessary that the non-
execution of the duty be imputable to the party forced in this sense,
respectively to the grantee.

The action in the donation revocation for the non-execution of the
duty will not be admitted if the non-execution of the duty is imputable to
the donor or if it is imputable to none of the parties (if the non-execution
was hindered by a fortuitous case or a case or force majeure).”

8. Conditions. In conclusion, in order to operate the judicial
revocation of a donation bearing encumbrances, we have to cumulatively
accomplish the following conditions:

- The grantee does not have to execute the duty stipulated in the
contract;

- The non-execution has to be imputable to the grantee;

- The grantee has to be delayed, in the conditions stipulated by
the law.

As we have already shown, the donation revocation may be
demanded only by the donor as a party of the contract. There was the
question if the donor’s heirs may also demand the donation revocation or
the execution of the duty. The doctrine has appreciated (a point of view
also shared by the judicial practice) that the donation revocation, as the
execution of the duty, may be demanded also by the donor’s heirs because
the action in the donation revocation is a patrimonial action that is
transmissible on the successional way. For the same reason, according to
the stipulations of art. 974 of Civil Code, the donor’s creditors may also
demand the revocation through oblique action.

Moreover, if the heir debtor does not give up the action, the
donation revocation may be demanded, still through oblique action,® by
the heirs’ creditors.’

9. Unique solution. The only way by means of which we can
accomplish the elimination of the donation for ingratitude is the donation

® Fr. Deak, Civil Law. Special Contracts, Actami Press, Bucharest, 1996, p. 172; D. Chirica,
Civil Law. Successions, Lumina Lex Press, Bucharest, 1997, p. 163; Tr. Arad, dec. no.
851/1981 in RRD no. 12/1982 with note by L. Mihai, p. 42-48; lon Dogaru and staff, Civil
Law. Special Contracts, All Beck Press, Bucharest, 2004, p. 370.
® D. Alexandresco, Theoretical and Practical Explanation of the Romanian Civil Law. First
P7art. Donations between Living Persons, the fourth volume, Bucharest, 1913, p. 430.
Ibidem.



revocation. This results implicitly from the stipulations 832 of Civil Code
according to which the revocation for ingratitude “never happens by
right”.

10. Notion. The revocation action is the procedural means
recognized by law at the donor’s disposition that sanctions the grantee’s
incorrect attitude, who is guilty for not having complied with the gratitude
obligation. Practically it constitutes a civil punishment to which the
legislator consecrated a special juridical system. In conclusion, the
revocation for ingratitude is judicial so that the revocation operates only if
it was demanded in front of the judicial court by means of the revocation
action for ingratitude, a court that will appreciate depending on the case
the gravity of the imputed actions. The judicial feature of the donation
revocation for ingratitude is totally justified if we consider, on one hand,
the fact that the donation is an irrevocable contract, the revocability being
the exception, and on the other hand, it is justified by the need to avoid the
abusive behaviour of the donor that can avail himself or herself of these
legal stipulations in order to obtain the revocation.

The procedure regarding the revocation action

11. Features. Enumeration. As we have shown above, the action in
the donation revocation has a special juridical system, characterized by: it
is a personal action, it is sued only against the ingratitude action and
aspects regarding the exertion term and the nature.

12. It is a strictly personal action. In this sense, art. 833 paragraph
2 of Civil Code institutes the strictly personal feature of the revocation
action for ingratitude, by stipulating that only the donor may demand the
donation revocation, being the only one who suffered from the grantee’s
ingratitude and who can decide his or her exemption or not. Because it
implies the settlement of a moral problem regarding the exemption of the
enforcement of the punishment, the action can be exerted neither by the
donor’s heirs, nor by his or her creditors through the oblique action.

Exceptions from the strictly personal feature (of the donor).

The stipulations of art. 833 paragraph 2 of Civil Code admit
exceptionally to the donor’s heirs the right to exert this action in two
cases, namely:

a)- when the action was introduced by the donor, and the latter one
died during the lawsuit, the action is continued by his or her heirs.

b)- when the donor dies before the expiration of the term for
introducing the revocation action. This exception finds its justification in
the assumption that, if the donor was alive until the term expired, he would
have introduced the action himself or herself.



These exceptions, having a strict interpretation, the revocation
action for ingratitude cannot be introduced by the donor’s creditors and
cannot be even continued by them.®

Being about the enforcement of a punishment that is never
accomplished by the law, the holder of the action, the donor or, depending
on the case, his or her heirs can forgive the guilty grantee. The exemption
is tacit when the holder of the action, knowing about the grantee’s
ingratitude, does not introduce the action within the term stipulated by art.
833 paragraph 1 of Civil Code in order to demand the revocation. But the
donor cannot give up his or her right to demand the revocation for
ingratitude in advance, before ungrateful actions were accomplished.

The renunciation to the effects of the judicial decision’s effects of
the donation revocation is not an exemption of the ungrateful grantee, if
the decision was executed in fact by the parties, at will or by force. This
"renunciation is equal to a new goods transmission to the ex-grantees and
needs the conclusion of a new donation document ".°

13. We may sue only the author for the ingratitude action. The
punishment feature'® of the revocation for ingratitude leads to the
conclusion that "the revocation action cannot sue the grantee’s fallacies...",
but only against the author of the ungrateful action, so of the guilty
grantee.

If, regarding the donor, as a plaintiff, we admit exceptions from the
strictly personal feature, in case of the processually passive quality such
exceptions are not admitted. The action will not be able to sue the heirs of
the guilty grantee because they are not guilty for the ungrateful action of
their author and, on the other hand, by having a punishment feature, the
revocation action may sanction only the person who is guilty for
ingratitude. The heirs of the ungrateful grantee cannot be sued for the
donation revocation neither if they committed the action that represents
ingratitude, because they are not grantees.

14. Doctrine. Opinions. The opinions in doctrine were different
regarding the possibility to continue the action started against the grantee
if he or she dies in contradiction with his or her heirs. Some authors, such
as Alexandresco have answered positively, saying that the donor
expressed his or her will to cancel the donation, and the revocation judicial
decision is to be pronounced.

® Jon Dogaru and staff, Civil Law. Special Contracts, All Beck Press, Bucharest, 2004, p.
374,
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The opinion of the majority'* appreciates that, once the guilty
grantee is dead, the action cannot be continued against his or her heirs
because of several reasons: on one hand, by art. 833 of Civil Code does
not authorize this solution (unlike the case of the donor’s heirs), and on the
other hand, the revocation, having the feature of a punishment, cannot be
directed against the heirs that are not guilty for their author’s ingratitude.
The judgement exposed above is logical and perfectly legal, but it is not
fair. If we consider the intuitu personae feature of the donation contract,
respectively the fact that the owner makes the donation considering certain
qualities of the grantee and the fact that the effects of this donation
contract are an indirect benefit for the heirs of the ungrateful grantee, we
appreciate that the action started against the grantee may be also continued
against his or her heirs. Beside these arguments, there is also the fact that
the civil sanction has patrimonial effects and the patrimonial rights are
transmitted on a successional way. We may motivate this solution by
analogy with the effects of the lack of dignity in a successional matter,
even if the descendents of the undignified person are not at all guilty in
front of the dead man, they can come to the heritance only on their behalf
and not by representation, namely they are not called to the heritance if
there are other heirs in the same class with the undignified heir. The
situation is similar to the ingratitude so that, if the grantee is guilty for an
ungrateful behaviour in front of the donor, his or her heirs cannot benefit
from the good obtained by donation, motivating that the action cannot be
continued also against them. It is true that the legal stipulations in matter
does not consecrate a certain possibility, as it happens in case of the donor,
a reason why we appreciate that it is imposed, de lege ferenda the
legislative consecration of the solution analysed above with the motivation
exposed on this occasion.

If there is a plurality of grantees, but only some of them are guilty
for ingratitude, the revocation for ingratitude is directed only against the
guilty ones and the donation remains in force for the innocent ones.*?

15. The performance term of the action and its nature. Art. 833
paragraph 1 of Civil Code stipulated a one-year term since the day of the
action or since the day the donor knew the action, a term within the donor
may exercise the action in the donation revocation for ingratitude.

The doctrine affirmed that the one-year term was not a prescription
term, but a decline term, because it is not subordinated the rules applicable

1 C. Hamangiu, I. Rosetti-Balinescu, Al. Biicoianu, Romanian Civil Law Treaty, The third
volume, Restitutio Collection, All Beck Press, Bucharest, 1994, p. 498; G. P. Petrescu,
Donations between Living Persons and Irregular Donations, the first volume, Bucharest,
1981, p. 430; Fr. Deak, Civil Law. Special Contracts, Actami Press, Bucharest, 1996, p. 178;
M. B. Cantacuzino, Civil Law Elements, All Educational Press, Bucharest, 1998, p.359; Ion
Dogaru and staff, Civil Law. Special Contracts, All Beck Press, Bucharest, 2004, p. 375.

27.s., col. civ., dec. no. 681/1955 in CD, p. 81 quoted from C. Turianu, op. cit., p. 109.



in the matter of the flow of the prescription term, respectively suspension,
interruption or reposing in term.

Non-exercising the action within the term or after reaching the
one-year term is seen as the grantee’s tacit exemption by the donor and his
or her right to demand the revocation disappears, and the introduced
action is to be® rejected as being belated.

The moment when the one-year term starts is represented either by
the date of the accomplishment of the ungrateful action, or by the date
when the donor knew the accomplishment of the action.

In case of committing several successive ungrateful actions by the
grantee, the one-year term will start with the date of committing the last
action or with the date when the donor became aware of the action being
committed.™*

A different analysis is required if the revocation action of the
donation is based on the grantee’s refusal to give food to the donor.
Starting from the fact that the grantee’s obligation is a continuous
obligation, the judicial practice™ has decided that the stipulations of art.
833 paragraph 1 of Civil Code are not applicable regarding the moment
when the one year-term starts.

16. Doctrine. In doctrine, it was specified that this thesis should
not be generalized because, if after period of needs, the donor gets the
necessary means in order to support himself or herself, the term for the
revocation action will be the one established by art. 833 paragraph 1 of
Civil Code."

For the one-year term to begin, it is necessary that the donor know
both about the performance of the action that attracts the ingratitude, and
the fact that the grantee is the author of this action.*’

If the ungrateful actions and also the fact that the grantee is guilty
for them are discovered after the donor is dead, according to the
stipulations of art. 833 paragraph 2 of Civil Code, his or her heirs may
introduce the revocation action within a year since the date they became
aware the action®®,

3T, J. Hunedoara, dec. no. 429/1988 in RRD no. 5/1989, p. 61.

! D. Alexandresco, Theoretical and Practical Explanation of the Romanian Civil Law. First
Part. Donations between Living Persons, the fourth volume, Bucharest, 1913, 461; C.
Hamangiu, |. Rosetti-Balanescu, Al. Baicoianu, Romanian Civil Law Treaty, the third
volume, Restitutio Collection, All Beck Press, Bucharest, 1994, p. 498.

T.S., col. civ., dec. no. 1572/1968 in RRD no. 4/1969, p. 178.

16|, Mihai, Alice Kolicher, Term of the Donation Cancellation for Ingratitude in SCJ no.
3/1985, p. 248-249; D. Chirica, Civil Law. Successions, Lumina Lex Press, Bucharest, 1997,
p. 166.

7D, Alexandresco, Theoretical and Practical Explanation of the Romanian Civil Law. First
Part. Donations between Living Persons, the fourth volume, Bucharest, 1913, p. 461.

18|, Dogaru and staff, Civil Law. Special Contracts, All Beck Press, Bucharest, 2004, p. 375.
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THE HARMONISATION BETWEEN NATIONAL
LEGISLATION AND EUROPEAN JUDICIAL NORMS
CASE STUDY: CLIMATE CHANGE

Bologa Gabriela*
Balint (Platon) Judit™

Abstract

An essential condition needed to fulfill the commitments toward the
European Unionis realising a new type of economic growth. This growth,
which is inovative, renewing and protective towards both the environment
and the individual, will be accompanied by the use of clean technologies.

The aquis communautaire has over 450 environmental directives,
rules and decisions, which constitute the horizontal legislation and the
sectorial legislation in the area of environmental protection. The
horizontal legislation includes rules concerning transparency, the spread
of information, the process of decision-making, activity development and
the involvement of the civil society in environmental protection.

Key words: acquis communautaire, climate change, Kyoto
Protocol, 20/20/20 legislative package.

Introduction

According to the Fourth Global Asessment Report of the
Intergovernmental Panel on Climate Change?(2007), human activities
contribute significantly to the rise of global levels of greenhouse gas
emissions in the atmosphere, causing changes in its composition and
heating up the planet. To fight climate change, on December 13, 2008, the
European Council approved the ,,Energy — Climate Change” legislative
package, also called the 20/20/20 package, being adopted by the
European Parliament’s plenary reunion of April 23, 2009. It was then
published in volume 52 of the European Union’s Official Journal, number
L140 of June 5, 2009.

This package contains a series of concrete actions and a set of
objectives that must be fulfilled by the year 2020, representing the EU’s
firm comitment, and thus the commitment of member states to fight climate
change, preparing the transition towards a low carbon (CO;) emission
economy.

* PhD Lecturer, AGORA University, Faculty of Law and Economics, gabi_fiat@yahoo.com
** Master Student, Oradea University, balint_judit@yahoo.com
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Member states are to ensure that, by the mandated deadlines, they
will have harmonized national legislation with the articles of the
legislative package.
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fig. 1 Greenhouse gas emissions - current levels and predictions

Source: Report nr. 569 from the Comission to the European Parliament, published on 12
October 2010, Progress towards achieving the Kyoto objectives.

1. The method of legislative harmonisation

The acquis communautaire represents the set of rights and
obligations shared by Member States of the European Union and is based
on the Treaty of Rome, the Single European Act, the EU Treaty, etc., as
well as secondary legislation (Directives, Regulations, Decisions, etc.).
The aquiring of the acquis is done through a process called legislative
harmonisation, process through which the newly adopted legislation is
made to conform to the acquis communautaire.

The contextof legislative harmonisation in pre-accesion Romania

Romania’s Association Accord with the European union , which
came into effect on 1 February 1995, set the framework and the
objectivesof the association. In May 1995, the European Comision



adopted the ,,Preparing associate countries of Central and Eastern Europe
for the integration into the Internal Market of the Union” White Book,
which identifies key measures in each sector of the Internal Market and
proposes an order in the handling of the legislative harmonisation. Once
the laws are passed, the monitoring of its compatibility is done using the
,Harmonigrame”.

The assimilation of the acquis into the national legislation was
among the requirements for joining the EU on 1 January 2007.

Legislative harmonisation in Romania’s post-accesion period

The Government of Romania, through its Department for
European Affairs (DAE), which includes the Bureau for European Law
and Legislative Harmonisation (DDEAL), is required to analyse and
advise about all the normative act projects, that seek to implement EU law.
In this cateory, of normative act projects that are subject to this
requirement, one finds: bills, ordinances, emergency ordinances,
Government decrees, notes, memorandums, instructions, normes, etc.
issued by the ministers’ offices or by any other branches of the central
public administration. DDEAL notifies the European Commision about
the national measures regarding the implementation of EU law.

The Bureau for Coordonated Translations (DCT) within the
European Institute in Romania manages the translation of the acquis into
the romanian language.

2. The legislative framework in the domain of climate change

The legal basis of the EU’s environmental policy is made up by
the articles 174 and 176 of the CE Treaty, as well as articles 6 and 95.

The part of the acquis communautaire pertaining to the
environment is made up by more than 450 environmental directives, rules
and decisions, which constitute the horizontal legislation and the sectorial
legislation in the area of environmental protection. The horizontal
legislation includes rules concerning transparency, the spread of
information, the process of decision-making, activity development and the
involvement of the civil society in environmental protection. The vertical
legislation includes sectors that are the domain of environmental policy
(air quality, climate change, waste management, water quality, nature
conservation, control of industrial polution, chemical substances,
genetically modified organisms, noise, civil protection). All normative acts
are drawn up by the European Commision, as it’s the only EU institution
with the right to initiate law. After being presented by the Commision,
normative act projects are passed through a process of codecision or
comitology (the use of comitees in the executive process)

A.United Nations Framework Convention on Climate Change (Rio
de Janeiro 05 June 1992)



Implementation in Romania:

- Law nr. 24/06.05.1994 — ratifying the United Nations Framework
Convention on Climate Change (M.O. nr. 119/12.05.1994);

- HG nr. 1275/1996 — regarding the establishment of the National
Comission on Climate Change

B. The Kyoto Protocol (Kyoto 11 December 1997)
EU Implementation:

- Council Decision 2002/358/EC of 25 April 2002 concerning the
approval, on behalf of the European Community, of the Kyoto
Protocol to the United Nations Framework Convention on Climate
Change and the joint fulfillment of commitments there under.;

- Decision No 280/2004/EC of the European Parliament and of the
Council of 11 February 2004 concerning a mechanism for monitoring
Community greenhouse gas emissions and for implementing the Kyoto
Protocol

- Commission Decision 2005/166/EC of 10 February 2005 laying down
rules implementing Decision No 280/2004/EC,;

- Commission Decision 2006/944/EC of 14 December 2006
determining the respective emission levels allocated to the Community
and each of its Member States under the Kyoto Protocol - pursuant to
Council Decision 2002/358/EC,;

Romanian Implementation:

- Law nr.3/02.02.2001 - the ratification of the Kyoto Protocol of
the United Nations Framework Convention on Climate Change; became
mandatory on 16 February 2005 (M.O. nr. 81/16.02.2001 );

- HG nr. 645/2005 for the approval of the National Strategy regarding
Climate Change (M.O. nr. 670/27.07.2005);

- HG nr. 1877/2005 for the approval of the National Action Plan regarding
Climate Change (M.O. nr. 110/06.02.2006);

- Order nr. 1122/17.10.2006 for the approval of the Guide for the use
“joint implementation” (JI) mechanism, based on module Il (art. 6 of the
Kyoto Protocol) (M.O. nr. 957/28.11.2006);

- Order nr. 297/21.03.2008 concerning the approval of the National
Procedure regarding the use of the JI mechanism on the basis of module
I (M.O. nr. 308/21.04.2008);

- Order nr. 1170/29.09.2008 concerning the approval of the Guide for
adapting to the efects of climate change (M.O. nr. 711/20.01.2008);

European Union Greenhouse Gas Emission Trading System (EU-

ETS)
1.Directive 2003/87/EC of the European Parliament and of the Council of
13 October 2003 establishing a scheme for greenhouse gas emission
allowance trading within the Community and amending Council



Directive 96/61/EC. It came into effect on 1 January 2005. (fully
implemented);

2.Directive 2004/101/EC of the European Parliament and of the Council
amending Directive 2003/87/EC establishing a scheme for greenhouse
gas emission allowance trading within the Community, in respect of the
Kyoto Protocol's project mechanisms. (implemented by 2 February
2010);

3.Decision No. 280/2004/EC of the European Parliament and of the
Council of 11 February 2004 concerning a mechanism for monitoring
Community greenhouse gas emissions and for implementing the Kyoto
Protocol (fully implemented);

4.Commission Decision No. 2007/589/EC of 18 July 2007 establishing
guidelines for the monitoring and reporting of greenhouse gas emissions
pursuant to Directive 2003/87/EC of the European Parliament and of the
Council;

5.Directive 2008/101/EC of the European Parliament and of the Council of
19 November 2008 amending Directive 2003/87/EC so as to include
aviation activities in the scheme for greenhouse gas emission allowance
trading within the Community (fully implemented);

6.Directive 2009/29/EC of the European Parliament and of the Council of
23 April 2009 amending Directive 2003/87/EC so as to improve and
extend the greenhouse gas emission allowance trading scheme of the
Community (to be implemented by 31 December 2012);

7.Commission Directive 2010/26/EU of 31 March 2010 amending
Directive 97/68/EC of the European Parliament and of the Council on
the approximation of the laws of the Member States relating to measures
against the emission of gaseous and particulate pollutants from internal
combustion engines to be installed in non-road mobile machinery (to be
implemented by 31 March 2011);

Implementation:

e H.G nr. 780/16.06.2006 concerning the establishment of a trade
scheme of greenhouse gas emissions (M.O. nr. 554/27.07.2006);

e Order nr. 1008/25.09.2006 regarding the establishment of
responsibilities and of the procedures needed for the emission and
review of greenhouse gas emission authorization (M.O. nr.
845/13.10.2006)

e Order nr. 1175/31.10.2006 regarding the Guide for the monitoring and
reporting of greenhouse gas emissions (M.O. 926/15.11.2006

e Order nr. 1768/21.08.2007 regarding the approval of the Procedure for
the accreditation of bodies that verify greenhouse gas emission
monitorisation reports ( M.O. nr. 635/17.09.20007);



Order nr. 1474/25.09.2007 regarding the management and operation
of the National Registry of greenhouse gas emissions (M.O.nr.
680/5.10.2007);

Order nr. 1897/29.11.2007 regarding the approval of the procedures
needed for the issueing of outhorisations concerning greenhouse gas
emissions (M.O. nr. 842/08.12.2007);

HG nr. 1570/19.12.2007 regarding the establishment of a National
System for estimating the level of anthropic greenhouse gas emissions
(M.O. nr. 26/14.01.2008);

HG nr. 60/16.01.2008 regarding the approval of a National Plan for the
Alocation of greenhouse gas emissions between 2007 and 2008-2012
(M.O. nr. 126/18.02.2008);

Order nr. 296/21.03.2008 (M.O. nr. 268/04.04.2008) for the
modification and completion of the Methodology of the National Plan
for Alocations, aproved by order 85/26.01.2007 (M.O. nr.
101/09.02.2007);

Order nr. 254/12.03.2009 regarding the approval of the Methodology
concerning the alocation of greenhouse gas emission certificates from
the

Order nr. 254/12.03.2009 for the approval of the Methodology
regarding the the way greeenhouse gas emission certificates are
allocated from the Reserve for newly inroduced instalations 2008 -
2012 (M.O. nr. 186/25.03.2009);

HG nr.133/23.02.2010 modifying and completing HG nr. 780/2006
estabishing the trade scheme of greenhouse gas emissions certificates
(M. O. nr.155/10.03.2010)

HG nr. 399/2010 modifying and completing HG nr. 780/2006 privind
estabishing the trade scheme of greenhouse gas emissions certificates
(M.O. nr. 286/30.04.2010)

The guide regarding the framing of instalations based on cathegories
of activity, based on Directive 2009/29/EC, developed by the National
Agency for Environmental Protection

Green Investment Scheme-GIS)

Emergency ordonance nr. 29 of 31 March 2010 regarding the
exploitation of the surplus of units attributed to Romania through the
Kyoto Protocol;

HG nr. 432 of 28 April 2010 regarding the initiation and development
of green investment schemes;



Procedures regarding Joint Implementation procedures
e Order 1122/17.10.2006 for the approval of the Guide regarding the use
of the Joint Implementation mechanism based on module 11 (art. 6 of the
Kyoto Protocol) (M.O. nr. 957/28.11.2006);
e Order nr. 297/21.03.2008 for the approval of the National Procedure
regarding the use of the Joint Implementation mechanism based on
module | (M.O. nr. 308/21.04.2008);

Proposed EU objectives of this legislative package are:
Reduction of greenhouse gas emissions by 20% until the year

2020, comparred to 1990

- A 20% share for renewable energy in EU final consumtion, including a
10% target for biofuel in transportation

- A 20% reduction in energy consumtion as estimated for 2020, through
increased energy efficiency

The normative acts that make up this package are:*

- Directive 2009/29/EC of the European Parliament and of the Council
of 23 April 2009 amending Directive 2003/87/EC so as to improve and
extend the greenhouse gas emission allowance trading scheme of the
Community (to be implemented by 31 December 2012);

- Directive 2009/28/EC of the European Parliament and of the Council
of 23 April 2009 on the promotion of the use of energy from
renewable sources (to be implemented by 05 December 2010);

- Directive 2009/31/EC of the European Parliament and of the Council
of 23 April 2009 on the geological storage of carbon dioxide (to be
implemented by 25 June 2011);

- Decision No 406/2009/EC of the European Parliament and of the
Council of 23 April 2009 on the effort of Member States to reduce
their greenhouse gas emissions to meet the Community’s greenhouse
gas emission reduction commitments up to 2020;

The package also includes two legislative bills about which an
accord was reached at the same time:

- Directive 2009/30/EC of the European Parliament and of the Council
of 23 April 2009 amending Directive 98/70/EC as regards the
specification of petrol, diesel and gas-oil and introducing a
mechanism to monitor and reduce greenhouse gas emissions (to be
implemented by 31 December 2010);.

- Directive 2009/33/EC of the European Parliament and of the Council
of 23 April 2009 on the promotion of clean and energy-efficient road
transport vehicles (to be implemented by 04 December 2010);

® General Report of Activities of the European Union in 2009 published on 15 January 2010
http://europa.eu/generalreport/en/2009/files/rg2009_en.pdf.
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Conclusions

The implementation of the environmental acquis communautaire
by the end of the year 2018 (the last available year for the transition period
needed to implement the environmental acquis) has a total estimated cost
of 29,3 billion Euros.
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“The European Union Emissions Trading Scheme (EU ETS), set up through Directive
2003/87/CE, represents the main EU instrument used for the implementation of the
commitments made through the Kyoto Protocol. The economic sectors unafected by this
scheme as of 2013 are: agriculture, services, tourism, specific instalations.
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ADMISSION OF GUILT IN THE CRIMINAL TRIAL

Petre Buneci®

Abstract

The mitigation of the inquisitorial nature of criminal procedure
and the taking over of dimensions specific to the accusatory system
constitute an ongoing process, which materialized in the provisions of the
new Criminal Procedure Code adopted by Law no. 135/2010, published in
the Official Gazette, no. 486/15 July 2010, which in Title 1V, entitled
“Special Procedures”, regulates plea bargaining in articles 478-488 of
the Criminal Procedure Code.

As regards the object of plea bargaining, it must be pointed out
that it concerns admitting to have committed the deed and accepting the
legal classification due to which the criminal proceedings were set in
motion, the amount and form of enforcing the punishment.

Obviously, this agreement can only be concluded with regard to
offences for which the law provides imprisonment for a term not exceeding
seven years or fine payment, and only if there is sufficient data on the
crime and the defendant's guilt.

Key-words: guilt admission, plea bargaining, agreement type,
court notification, proceedings.

Introduction

Historically speaking, guilt admission initially occurred in the
mid-nineteenth century in the U.S. due to the overload of cases brought
before the courts. At first, admission concerned charge bargaining, fact
bargaining, or sentence bargaining. In the first case, the prosecutor would
agree not to hold certain charges against the accused in return for the
accused pleading guilty for the rest of the accusations. Fact bargaining is
a negotiation between the prosecutor and the defender on the facts to be
legally classified, by which the prosecutor agrees not to retain all the facts
that could be imputed to the accused in exchange for the accused pleading
guilty. Sentence bargaining is a negotiation normally initiated after the
pronouncement of conviction, but before the sentence is determined and
pronounced, by which the prosecutor agrees to request a milder

* PhD Professor, Faculty of Law and Administrative Sciences, The Ecological University,
Bucharest, cabinetbuneci@gmail.com
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punishment, if the convict has helped investigators or agrees to be subject
to an accelerated procedure (a ‘‘fast-track program”)

It is worth mentioning that, in the U.S. procedure, the distinction
between verdict and punishment is often formally recognized (as in
replacing the death penalty), the verdict and the punishment involve two
distinct trials, even if the trial for sanction is conducted before the same
jury shortly after the first trial for guilt. Sentence bargaining takes place
especially in important and highly publicized cases, when the prosecutor
does not want to reduce the charges to the accused for fear of the media
reaction. *

According to a dictionary definition, guilty pleas and bargaining
is “an agreement negotiated between a prosecutor and an accused in terms
of which the accused pleads guilty to a lesser offense or to several counts
in exchange for concessions from the prosecutor, usually a less severe
punishment or abandonment of other charges”, 2 «q procedure under which
persons accused of committing a crime plead guilty to less serious
offenses, in exchange for a predetermined sentence or a reduction of the
allegations against them”. >

From the foregoing, it is clear that a more or less formal
procedure has been followed, consisting in a negotiation conducted by a
written agreement presented for approval to the judge, in open court, the
prosecutor and defense attorney agreeing on requesting a sanction lower
than the maximum penalty provided by law in exchange for a renunciation
by the accused of a jury trial and of the corresponding rights regarding
defense.

In the U.S. the practical ways of carrying out this procedure are
varied, depending on the jurisdiction, in some cases only the indictment
may be negotiated, when the state pursues a criminal policy of mandatory
sentencing. Negotiation may be explicit or implicit, in the latter case the
accused may reasonably expect certain favours, in some cases, even if no
negotiation has actually taken place. *

This procedure is based on the model of the contract in which
individual rights are considered as instruments freely available for their
holder to improve his situation and, as such, everyone should recognize
the greatest possible autonomy for the holder and any restrictions from the

! Stephen A. Saltzburg, Daniel J. Capra , American Criminal Procedure. Cases and
Commentary, fifth edition, West Publishing Co., 1996, p. 816-850.

2 Bryan A. Garner (ed.), Black’s Law Dictionary, 7 ed., St. Paul (Minesota), West Group,
1999.

® Anne Deysine, La justice aux Etats-Units , Presses Universitaires de France , 1998 , p 109.
* Mircea Dutu — Guilt Admission and Sentence Bargaining, Bucharest , The Economic
Publishing House, 2005, p. 12.



outside regarding the ability of disposing of his instruments should be
denied.

The following arguments were brought in favour of using this
procedure for guilt admission by the defendant:

- delays are avoided and the probability of applying
sanctions against other offenders increases;

- it helps ensuring the prompt and certain enforcement of
correctional measures;

- the defendant admits his guilt and manifests a desire to be
held responsible for his conduct;

- avoids public trial when the consequences go beyond any
legitimate requirement in this regard;

- makes it possible to ensure concessions for him when
cooperating or having offered to cooperate in the prosecution of other
offenders;

- prevents excessive damage to the accused, through the
condemnation form.

The following arguments may be invoked against this procedure:

- the existence of a real danger of convicting innocent people;

- prosecutors negotiate primarily to accelerate the settlement of
the case;

- the bargaining inequitably and inadequately distributes among
criminals the opportunity of obtaining a transaction ensuring a decision
more favourable to them;

- may reduce the deterrent effect of law, by applying lesser
convictions;

- make correctional rehabilitation more difficult by limiting the
possibilities of conviction;

- those who choose the ordinary procedure usually receive higher
penalties.

The evolution of guilt admission in the United States of America,
especially after the events of 11 September 2001° led to the establishment
(the memorandum of 22 September 2003 by the Minister of Justice) of six
exceptions to the prohibition on negotiating penalties, thus emphasizing
the control of the executive in the criminal phenomenon and its repression.
Negotiation of the sentence is possible only in exceptional cases and after
obtaining the written approval of a Ministry of Justice official, in only six
cases expressly and exhaustively provided for.

> A number of amendments have been adopted to comply with the requirements of the
draconian anti-terrorism law USA Patriot Act 2001, approved by the Bush Il administration,
in the aftermath and under the influence of the events of 11 September 2001. Zacaris
Moussaoui, the only suspect indicted in U.S. for the attacks of 11 September 2001, pleaded
guilty on April 22, 2005, before the District Court of Alexandria (Virginia) on all six counts

against him.



The American procedure has taken root in Europe as well and we
refer primarily to the United Kingdom. This practice is beneficial to all
parties, the accused as well as the police and the judge, English law
providing a series of measures meant to encourage the accused in pleading
guilty. They consist especially in a reduction of charges or a reduction in
penalty which in both cases is the subject of negotiations between the
parties. Even if, officially, the latter cannot find a place in English law,
however, practices have been developed in this respect, informally, and we
have been witnessing lately negotiation practices of the old institution of
guilt admission. ® The charges are negotiated between the prosecutor and
defense attorney, who, after discussing the content thereof, can reach a
mutual agreement, in exchange for a promise of a declaration of guilt. As
reagards the penalty reduction, the attorney informs himself on the penalty
reduction the judge is willing to grant if the attorney’s client pleads guilty
or the judge himself takes the initiative to call in his office the prosecutor
and the defense attorney for a sentence bargaining. The evolution of the
English system finally led through Criminal Justice (Public Order) Act of
1994 to a recognition of the principle of sentence reduction in exchange
for a guilty plea (article 48).

The Italian Criminal Procedure Code of 1988 introduced two
procedures based on the legal acknowledgement of certain effects of the
agreement between the prosecution and the accused. ’ In fact, a procedure
existing since 1981 was formalized, thus establishing a special procedure
based on documents filed without producing any investigation documents,
by which the accused voluntarily renounces to benefit from the
presumption of innocence provided by article 27 of the Italian Constitution
when challenging the accusation in exchange for a sentence reduction, the
judge ratifying the agreement between the parties (for sentences of
imprisonment not exceeding two years). If the judge does not accept the
agreement of the parties, the procedure continues without treating the
request of the accused as a confession. The Italian Criminal Procedure
Code also established the abbreviated trial, applicable to all crimes,
regardless of their severity and with no limit on the amount of penalty,
except for life imprisonment.

Also in French law, by Law no. 2004-204 of 9 March 2004
(entered into force on 1 October 2004) on the adaptation of justice to
developments of crime, a new criminal procedure was introduced, namely
that of “appearance on prior admission of guilt”, aimed at speeding up and
simplifying the judicial handling of correctional cases, where offenders
admit their commitment. In this way, the criminal settlement procedure

®J. Baldwin, M. McConville, Negotiated Justice, London, 1977, p. 39.

" M. Chiavario, La justice negociée: une problématique a construire, APC, nr.151 , 1993, p.
29; D.Siracusano, A. Galati , G. Tranchin, E. Zappala, Diritto processuale penale, volume
secondo, nuova edizione, Giuffre editore, 2004, p. 239-261.



continues, which exists in French law since 1999, and by which the
prosecutor suggested the offender to admit guilt in exchange for serving a
lighter sentence approved by a judge in open court.

It covers much the same category of offenses and allows the
prosecutor to suggest the offender, who pleads guilty, to undergo
“measures of criminal settlement”, i.e. light punishments such as fines,
forfeiture or community work.

If this agreement is accepted by the perpetrator of the crime, the
prosecutor notifies the president of the High Court for validation. ®

In terms of people, this procedure applies only to adults, children
under 18 years being excluded. It concerns primarily misdemeanors
punishable by a maximum prison sentence of five years, excluding crimes
of voluntary manslaughter, political crimes or those whose follow-up
procedure is provided through a special law.

From a procedural perspective, the procedure is basically
applicable only to persons convened for that purpose, before the
prosecutor, or brought before him according to article 393 of the Criminal
Procedure Code., which allows the prosecutor to choose between starting
the information gathering process or bringing the notified person before
the court through the procedure of immediate appearance.

French law proceedings are conducted in two phases, namely:

a) before the prosecutor, the procedure involves three main
phases:

- prior admission of the acts by the accused, through a statement
addressed to the prosecutor, in the presence of his lawyer;

- the recommendation of penalty, in which field the prosecutor
has considerable discretion to choose, proposing one or more main or
additional punishments. The general principle governing the prosecutor’s
action of choosing the nature and amount of punishment, is that of
punishment personalization depending on the circumstances of the crime
and the punishment of the perpetrator;
- acceptance (a period of reflection may be required) or refusal of the
proposed penalty (in case of refusal, the case is resumed through the
normal procedure). According to articles 495-498 of the Criminal
Procedure Code, the party may ask for a respite of 10 days before
expressing its option, and the prosecutor will compulsorily inform the
party about this possibility.

If the person refuses the penalty proposed by the prosecutor, the
special procedure stops, and the prosecution will be resumed under the
normal procedure. If the person concerned accepts the penalty, the

® Mircea Dutu — Guilt Admission and Sentence Bargaining, Bucharest , The Economic
Publishing House, 2005, p. 43.



proceedings continue before the judge who will be notified by the
prosecutor through an application for homologation.

b) before the judge of the homologation, the procedure involves
two phases, namely:

- hearing of the person concerned by the judge (either the
president ~of the High Court or the deputy judge);

- delivery of a reasoned order, which, upon homologation, must
necessarily include references to the consent of the person concerned and
the proposed penalty for which the judge’s assessment that it is justified is
necessary, both as regards the circumstances of the crime and the
personality of its pepetrator.

In the case that the application for homologation has been
rejected, the criminal proceedings continue in accordance with the
common law procedure. Also in French law there are procedural rules of
inviting both the victim and the perpetrator (with or without his defender)
before the judge for homologation, the victim having the right to civil
claim, to seek compensation and to appeal against the decision of
homologation. If the matter remains unsolved, the victim may
subsequently separately petition the correctional tribunal which will
decide on the civil side of the case.

In Romania, the mitigation of the inquisitorial nature of criminal
procedure and the taking over of dimensions specific to the accusatory
system constitute an ongoing process, which materialized in the provisions
of the new Criminal Procedure Code adopted by Law no. 135/2010,
published in the Official Gazette no. 486/15 July 2010, which, in Title IV,
entitled “Special Procedures”, regulates plea bargaining in articles 478-
488 of the Criminal Procedure Code.

A precursor to this development was the prior complaint
procedure, considered as an exception to the principle of the formality of
criminal proceedings, under which, for the prosecution of certain offenses,
expressly and exhaustively defined, the prior complaint of the victim is
required. In such cases, criminal proceedings shall be initiated on prior
complaint of the victim, addressing the criminal investigation body or the
prosecutor.

The first signs of the new trend were mainly shown through the
introduction of article 278" of the Criminal Procedure Code, on the
complaint before the court against the resolutions or ordinances of the
prosecutor not to proceed to trial, a text that was introduced by Law no.
281/2003.°
The text in question, drawing on a decision of the Constitutional Court no.
486 of 2 December 1997, '° grants the victim of a crime a power to indict

° published in the Official Gazette of Romania, Part I, no. 468 of 1% July 2003.
0 pyplished in the Official Gazette of Romania, Part I, no. 105 of 6" March 1998.



(through the right to initiate criminal action and civil claim), to notify the
court (against the wishes of the prosecutor), and to prescribe (by
supporting prosecution until indictment when the prosecutor does not exert
his  function of promoting the criminal  prosecution).!

The above-discussed regulations are trying to mitigate the
excessive nature of the inquisitorial system, so the introduction of the guilt
admission procedure in our country is completing the ongoing process
which meet the needs of Romania’s integration into the Euro-Atlantic
system .

It is a procedure which can be defined as a decision taken early in a
preliminary hearing, which favours the defendant because it provides a
reduction of sentence on conviction.

It is actually an anticipatory trial that can lead to the same results
as one in which public debates have taken place.

This procedure involves essentially an agreement between the
prosecutor, on the one hand, and the defendant assisted by his lawyer on
the other hand, for the purpose of acknowledgement by the accused of the
crime that he was incriminated with.

The intention for the future is that the agreement recorded in the
referral document be subjected to strict control by the judge who verifies
the existence of a factual basis for conviction and the free expression
(without defect of consent) of the defendant's position of acknowledging
to have committed the act that is subject to such an accusation procedure.

The introduction of this institution is strengthened, as | noted
above, by the regulation of a legal cause which reduces the penalty for the
defendant who freely consented to wundergo this procedure.

Thus, article 478 of the new Criminal Procedure Code provides

that, during the prosecution, after the criminal action was set in motion,
the defendant and the prosecutor may conclude an agreement as a result of
guilt admission by the defendant. The effects of a plea bargain agreement
are submitted to approval by the hierarchically superior prosecutor, noting
that it can be started either by the prosecutor or the defendant. The limits
for concluding the plea bargain agreement are established by prior written
advice of the hierarchically superior prosecutor.
If the criminal proceedings were initiated against several defendants, a
plea bargain agreement can be concluded separately with each of them,
without undermining the presumption of innocence for the defendants for
whom no agreement has been concluded.

Juveniles accused cannot enter a plea bargain agreement.

A plea bargain agreement may be concluded only with regard to
offenses for which the law provides the penalty of fine or imprisonment

' M. Dutu, op. cit, p. 58.



not exceeding seven years, and it is concluded when, from the evidence
adduced, it results that there are sufficient data on the existence of the
deed because of which the criminal proceedings were started and on the
defendant’s guilt. In a plea bargain agreement, legal assistance is
mandatory.

The defendant receives a reduction of one third of the limits of
punishment prescribed by law, for imprisonment, and a reduction by one
fourth of the limits of punishment prescribed by law, for punishment by
fine.

The plea bargain agreement is concluded in written form, and in
this situation, with regard to the defendants who concluded the agreement.

After the proceedings before the prosecutor, there follows the
second phase, that of notifying the court of the plea bargaining agreement
governed by the new Criminal Procedure Code, articles 483-488.

Thus, after the conclusion of the plea bargain, the prosecutor
notifies the court that would have the power to hear the case on the merits
and sends the plea bargain agreement, together with the criminal
prosecution file, to that court.

When the agreement is concluded with regard to only some of the
facts or only some of the defendants, and for other offenses or defendants
starting the proceedings is ordered, the court is notified separately. The
prosecutor only submits to the court documents of criminal proceedings
relating to the criminal acts and to the persons subject of the plea bargain
agreement.

The court pronounces sentence on a plea bargain agreement, following
non-contradictory open court proceedings, after hearing the prosecutor, the
defendant and his lawyer and the civil party, if present.

In terms of solutions of the court, they may be as follows:

- accepts the plea bargain agreement and sentences the defendant
to a term whose limits have been reduced under article 480 paragraph (3),
if the conditions laid down in articles 480-482 on all the facts adduced
against the defendant, which made the subject of the agreement, are met;

- rejects the plea bargain agreement and sends the file to the
prosecutor for further criminal prosecution, unless the conditions laid
down in articles 480-482 are met.

The court may accept a plea bargain agreement only on some of
the defendants.

The foregoing provisions lead to a reduction in social and human
costs, sometimes considerable, and facilitate a quick and efficient
decision-making process in a criminal case.

Also, there are crimes excluded from the application of this
procedure, serious crimes such as those against life or national security
(e.g. requesting a deal in India is permitted only in cases of offenses
punishable by a maximum of seven years imprisonment, being excluded



for crimes affecting the economic conditions of the country or for crimes
committed against women or children under 14 years old. In England,
Wales and Australia, it is allowed to achieve an agreement but only in the
sense of reducing the charges, the court ordering the punishment. There
may be situations where the accused pleads guilty of a lighter offense and
the prosecutor will not pursue impeachment for a more serious offense. In
Pakistan, the specificity of this legislation is to approve charges against the
defendant and to repair the damage determined by investigators. If the
court accepts the achievement of an agreement, the defendant will not be
convicted and will not receive any punishment but instead will be curtailed
some civil rights).

Conclusions

We appreciate that there are some legal drawbacks which should
be clearly regulated, namely:

- is the victim's participation to the negotiation and / or
consent necessary?

- if the judge who checked the guilt admission by the
defendant finds that it was flawed, will he use the confession anyway?

- if the position of the litigating parties or of the court later
modifies, would this allow waiving the deal?

- can the defendant be granted a period of reflection to
communicate his response, and can the judge for liberties take one of the
preventive measures regarding him in such situations?

We appreciate however that this procedure is revolutionizing the
Romanian criminal law, since it addresses a number of crimes of medium
social gravity for which the law provides imprisonment not exceeding
seven years or a fine, and the Criminal Code confirms this by setting jail
sentences within this amount for much of the crime.

This institution which is consistent with the practice of European
courts, is also beneficial because the parties can deal with regard to the
civil action, and the court is obliged to take note of this agreement.

Thus, the court may accept a plea bargain agreement or reject it,
decision which is subject to appeal within 10 days of notification, as
stipulated in article 488 of the new Criminal Procedure Code.

The plea bargaining agreement can be applied only to major
defendants, concluding such an agreement with underage defendants is
prohibited.
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TAX HEAVENS IN THE CONTEXT OF
GLOBALIZATIONS
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Abstract

In the context of globalization, tax planning becomes more
important not only for companies but also for individuals. The main actors
of the tax heavens are the multinational companies through which takes
place the off-shore activities, individuals who are seeking the peace of
mind deposit their capital funds, honorably acquired, in safe banks.

Key words: offshore, tax heaven, multinational companies, market

Introduction

Tax havens represents nowadays a reality even in this conditions
when a series of efforts are made for the renormalization of this oasis for
putting on the same fiscal plan with the other states. Tax havens were born
hard, but they multiplied quickly. In economical and juridical literature
are few and timid attempts to define tax havens although circumscribing
the area which they cover is not very difficult to achieve. *

General considerations about tax havens

In December 2008 a report on the use of tax havens by American
corporations the U.S. Government Accountability Office was unable to
find a satisfactory definition of a tax haven but regarding the following
characteristics as indicative of a tax haven:
1. zero or nominal taxes;
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2. lack of effective exchange of tax information with foreign tax
authorities;

3. lack of transparency in the operation of legislative, legal or
administrative provisions;

4. no requirement for a substantive local presence;

5. self-promotion as an offshore financial center.

Arrangements considered the most modern and safer to shelter
some contributors from the national taxation are the complete installation
in a tax haven and doing business through offshore companies.

International organizations, political and legal have made, at least
theoretically, rules and recommendations for all the 35 tax havens
(Andorra, Anguilla, Antigua & Barbuda, Aruba, Bahamas, Bahrain,
Barbados, Belize, British Virgin Islands, Cook Islands, Dominica,
Gibraltar, Grenada, Guernsey, Isle of Man, Jersey, Liberia, Liechtenstein,
Maldives, Marshall Islands, Monaco, Montserrat, Nauru, Dutch Antilles,
Niue, Panama, Samoa, Seychelles, St. Lucia, St. Kitts & Nevis, St.
Vincent & the Grenadines, Tonga, Turks & Caicos, US Virgin Islands,
Vanuatu).

Tax havens correspond on the one way to a development policy
and insertion into modernity and on the other way they correspond to a
capitalist logic of conservation and are often supported by legitimate
items. In the context of globalization, tax planning becomes more
important not only for companies but also for individuals.

Analyzing the states or territories jurisdictions which are the true
tax havens, The Organization for Economic Cooperation and Development
identified a number of main factors that can be sufficiently precise criteria
for the determination and delimitation of special zones in which it is
realized a very privileged tax system. It is important to remember that in
any tax heaven legislation on taxes or is missing or is insignificant.

As the methods of tax enforcement are less transparent and the
information necessaries to determine the amount of tax due by some
taxpayers get heavier to the tax authorities, we are closer by the concept of
tax heaven.”?

A general secret is specific to tax heaven, the opacity embodied in
the lack of communication and the refusal to exchange information. The
essential element of such exchanges of information is ensuring the
confidentiality of tax statements and the protection of the taxpayers. The
main actors of the tax heavens are the multinational companies through
which takes place the off-shore activities, individuals who are seeking the
peace of mind deposit their capital funds, honorably acquired, in safe
banks.

? Petre Brezeanu, Finante europene, Ed.C.H.Beck, Bucuresti, 2007, p.239-241.



Other beneficiaries are the fund holders obtained in unclear,
incorrect or misleading circumstances, such as the different types of Mafia
or those who receive income by robbery or drug trade

The advantages of tax havens for the individuals and legal
persons in Romania

The advantages offered by the tax havens are zero or low taxation
for the individuals.

There are many ways to reduce the tax burden. A legal way is the
tax planning using offshore companies registered in jurisdictions with tax
haven status. Faced with a worrying increase in taxation, the traders in
Romania are looking for all sorts of ways to circumvent IRS. *

If tax evasion is not only dangerous but also risky, the use of
offshore companies is an ideal, legal and efficient way, through which the
taxation of companies may be significantly reduced or even eliminated.
Moreover, the specialized companies in such operations may be possible
within 24 hours, for any citizen of Romania, to become the owner of an
offshore company.

An offshore company may operate under conditions of favorable
taxations only if it is registered in a tax haven. In accordance with the
principle which says that "tax haven" means the tax shelter, a company
must operate outside the land registrations. In the traditional tax havens
the operations of the companies is supported by an extremely well
organized legislative mechanism, meaning that in that country the tax law
provides favorable conditions for offshore companies.

It should be noted that, by not paying taxes, the company does not
break the law, on the contrary, the law exempted partially or wholly, from
paying the taxes. Offshore companies can be used to reduce the profit of
the parent companies located in high tax areas, and transfer those profits to
offshore companies. The use of offshore investment companies provides
more options in choosing the investment targets allowing the investors to
focus on the best projects or to select areas that provide high income
potential. Moreover it guarantees the confidentiality of transactions
completed between the company and customers.

The ownership of an offshore credit company, give the opportunity
to have a low credit policy, minimizing taxes on loans and the borrowed
funds. Also it is getting better the credit and financial services offered to
customers. In addition, through an offshore company may be granted
credits with high interest rates to the firm located in a specific area with
higher taxes. Currency transfer of resources is achieved in a third country,
without breaking the tax laws and monetary circulation.

* Adrian Manaila, Companiile off-shore, Ed. All Beck, Bucuresti, 2008, p. 2-4.



The offshore companies can be used to minimize the taxes of joint
ventures. In this case, the same person is the owner and the manager of
both companies (offshore), one local and the other one located abroad
establishing the joint venture. This creates the possibility to transfer, in
a third country, the profit of the foreign company in form of non taxable
dividends. Later, the money can be return in the country where the joint
venture is registered (investments and credits).

Contrary to popular views, having an offshore company, not
exempts the owner from all personal tax obligations in their country of
origin. An intelligent use of an offshore company, may reduce, defer or
completely eliminate some taxes that otherwise would have been paid for
his business.

Practical implementation of an offshore strategy will almost
always encounter some laws anti — fraud which may be in force in the
country where the beneficial owner resides. For this reason it is
recommended that anyone who’s interested in registering an offshore, to
consult above all a tax advisor from client's home country and from the
country where occur the proposed business operations. In the case of the
offshore companies, the offshore jurisdiction laws will generally be
considered together with the laws and regulations from other countries,
especially in countries where the offshore company will have sales,
contracts and assets.

In Romania, the most part of the offshore companies is operating in wood
industry, agriculture, construction, trade advice, etc.

Income tax zero or very small, annual tax returns relatively simple,
low costs of setting up and maintenance are just some of the advantages
offered by an offshore company. Even if in our country are activating
many offshore companies, data about their number and activities are not
been centralized. As a result, are impossible to estimate the amounts of
money into or out of Romania.

There was a slight setback in the creation of offshore companies
because in 2007 Romania became a new EU member and businessmen
have preferred to wait. Multinationals have come to Romania through
offshore companies not by parent company.*

Advantage - making handsome profits. Offshore company can buy
goods from the parent company at a ridiculous price and offshore
company completed contracts for the sale of these goods at a higher price.
Thus, the parent company will have a lower profit and the profit tax will
decrease. Finally offshore company profits will increase. The companies
incorporated in tax havens may transfer to a third country the foreign
company profits.

* Rada Postolache, Drept financiar public, Ed.C.H.Beck, Bucuresti, 2009, p. 355-356.



An offshore company may act as an intermediary trading company,
distribution, import / export, purchase or sales. Offshore company would
specifically buy directly from a manufacturer and could arrange for goods
to be delivered directly to the final customer. This may be of particular
interest where the goods originate from a country are sold in another, but
the principal owner of the transaction is located in a third country.

An acquisition offshore company can be used by a national
importer to export goods abroad and a sales offshore company can be used
by a national importer to distribute goods abroad.

Commercial profits from the difference between buying and selling
prices in an environment offshore without taxes are obtained by a rapid
increase and more funds are available for re-investment and development.
Private funds held and accumulated by an offshore investment company
may be invested or deposited anywhere in the world and earnings
accumulated in a tax free environment. Using an offshore private
investment company would provide additional confidentiality for investors
and investment gains. Investment in many countries with high taxes would
be subject to withholding tax at capitals gains level. There are sufficient
instruments of investment to which no tax is applicable. Earnings
accumulated in an area without tax or low tax would add flexibility to their
re-allocation or investment. An offshore company can buy or it may be
transferred possibility to use the copyright, patent, trademark or know —
how by the originally receivers.

An offshore company can be used for internet business to hold
domain names and to operate websites in an environment without tax. An
offshore can be extremely useful for sales activities of any non-material
products through the Internet. In fact the operation of a high-tech business,
global, internet-based, through an offshore base is probably the best
implementation of an offshore company, ever existing.

An offshore holding company can be used to hold shares of
subsidiaries located in countries with high taxes. Most of the countries
with high taxes impose withholding tax on dividends paid to non-
residents. In these situations the existence of a double taxation avoidance
treaty between the country in which the subsidiary is and the country
where the holding company is established can help avoid the double
taxation.

Many of the difficulties and expenses associated with investment
in properties abroad such as vacation villas can be avoided by using an
offshore company to hold the title to property.

Property resale can be made quickly simply by selling the shares of the
offshore holding company.

The representatives of companies that mediate the establishment of
such companies in tax heaven say that is an increasing number of newly
established offshore in Romania. More and more Romanian businessmen



realize that the restructuring of business is required in order to maintain
the competitiveness on the domestic market (for importing the products)
and on the international market (export operations, know-how,
consulting). There are also business people working in fields where the
fight with competition is fierce and maintaining the confidentiality of their
external suppliers is very important. In this respect they resort to some
advanced structures in order to loss their real suppliers, their employees
being in contact only with the first company of importation.

In terms of setting up an offshore company this can take several
hours or several months depending on the chosen jurisdiction. Usually it is
not required too many documents, in many cases a simple copy of a
passport is sufficient. Annual fees for an offshore also depend on the
chosen location, ranging between 1,000 and $ 3,000. On how fast it can
establish an offshore it is easy to get rid of him. Each jurisdiction has
specific procedures. Normally, the closing of a company may take up to 3-
4 months. Must be taken into account the fees that are paid for giving up
an offshore company. For example, the OCRA Worldwide perceive 500
pound, for all the fees, authorities and the honorarium. Even some of the
multinationals established in Romania from the offshore companies, not
by the parent company.

Can Dbe controlled the offshore sites? The State may request
information about offshore sites unless it has the evidence of their illegal
activities. The authorities of each country may provide certain information
to the Romanian authorities. If the Romanian authorities provide clear
evidence of a certain company which carries out criminal activities - such
as people trafficking, drugs, weapons, terrorism, money laundering - then
the respective authorities and the local banks investigate those involved.

If the company's activities are legal, the authorities must not pursue
the activities. Offshore companies are incorporated in different forms but
not in a great variety of forms, only a few categories are permitted to
operate under special jurisdiction of tax havens. The most common
companies or groups of companies working in spaces with symbolic tax
are:

Non-resident Companies, legal bodies that can be installed in a
center "off shore" but who have their registered office in another country
whose nationality it owns (which is also a tax haven) depending on the
interests of the shareholders. The obligations of the society to the State
which is registered are extremely low, this type of company is common
especially in the area of influence of the British law.

Exempt Companies are normal companies benefiting from some
facilities in jurisdictions with a normal tax regime.

International Business Company (IBC) represents a new similar
category to the exempt companies which is composed primarily of U.S.



companies operating in the British Virgin Islands having a preferential tax
regime.

Limited Liability Companies are actually associations of
individuals engaged in partnership.

Captive Insurance Companies are used to collect the insurance fees
for a predetermined number of companies which are legal related. These
companies are actually closed-end investment funds for only a fixed
number of participants.

Conclusions

We have two types of offshore activities: the property investments
in foreign banks (free of national taxation) and the organizations of ghost
structures which runs some activities in order to obtain bigger profits.
These activities typically require: doing business outside the territory
where have been incorporated companies achieving and maintaining an
office in the respective jurisdiction, ensuring the right to benefit from a
reduced tax. This office can be represented by a single mailbox or a law
firm office, management or consultancy, hiring an agent etc.

The European Union will offer, at the demand of his members, an
analysis on the directive 2005/60/CE of the European Parliament on
preventing the use of financial system for use and financing of terrorism.
This is known as the Third Money Laundering Directive. There is also an
exception, for some EU members practicing banking secrecy and for non-
EU countries such as Switzerland, San Marino who have obtained the
right to disobey the directive.
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THE ROLE OF THE PREDECESSORS IN THE
DEVELOPMENT OF THE
CONTEMPORARY FINANCIAL LAW

Diana Cirmaciu”

Abstract

The ,,judicial phenomenon” which regulates the sphere of public
finances, the complex problems raised through it, accentuates the
dynamics of this domain which had developed intensely among the
years.Today the existence of financial law is an unquestionable reality, but
by its outlining as an autonomous discipline a series of theorists and
practitioners had contributed and their role must be accentuated.

Keywords: financial law, doctrine, history.

Introduction

Through the years professors and specialist like G. N. Leon, I.
Cojocaru, G. Zane, C. Tautu, I. Radulescu, R. Peretz, 1. N. Stan, I
Lupagscu, 1. Raducanu have contributed to the foundation of financial
science and financial law', taking into consideration the complexity of this
domain which studies the problematic of financial institutions and
relations.

We have to notice that taking into consideration the legal
regulations which contain dispositions that are applicable to social
connections from this domain, the judicial science of public finances
contains and elaborates the following categories of judicial norms:
financial judicial norms and fiscal judicial norms — these two being in a
close relationship.

The studies of professor 1. Cojocaru * elaborate mainly the domain
of fiscal law, its norms and principles, the importance of fiscal law among
the laws and not at least insists upon the autonomy of the discipline of
fiscal law, based on the following considerations:

> Fiscal law is based on an own system of fundamental judicial
principles which create its unity and independence;

* Univ. lect., University of Oradea, Faculty of Law, Public Law Department,

e-mail: diana.cirmaciu@rdslink.ro

" Important role in the outlining and development of the judicial science of public finances.

1. Cojocaru, Dreptul fiscal si obligatiunea de impozit: studii de doctrind si legislatie fiscald,
Ed. Administratia Fiscald, Bucuresti, 1936.
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» Taxation law is a law of public power;

» The origin of the judicial fiscal relation is the law (the obligation to
pay taxes being a legal one, originating form the law, independent from
the will of the tax-payer).

The professor of the Faculty of Law from lasi, G. Zane had
structured his lecture of Fiscal law?® according to the following aspects: the
study of direct taxation in Romani, based on the analyze of advantages and
disadvantages of the proposed solutions by the fiscal reform from 1921;
general principles of the direct taxation; the main direct taxes, for
example the agricultural taxes, the taxation of buildings, of salaries, of
personal goods; administrative-fiscal aspects; the analyze of the system of
direct taxation from European states like France, United Kingdom, Italy.

An other author who accentuates the importance of studying fiscal
law was “the general inspector of finances”, C. Tautu®. His work is mainly
addressed to the practicing, but taking into consideration the concise
character of the information and the accessible language used in these, we
can affirm that it constitutes a useful “instrument” even for students who
are willing to research among other things: the financial and fiscal
terminology, the evolution of direct taxation in Romania; aspects
regarding to the declaration obligations of the tax-payers, technical aspects
regarding to the disposal and perception of the salary taxation; the problem
of avoiding double taxation.

An other author who recognizes the diversity of the domain of
financial legislation and sustains the autonomy of fiscal law is I. M.
Ridulescu’, invocating in the benefit of his conception also the fact, that
the evolution of doctrines and the movement of contemporary ideas had
contributed to the specialization of the judicial disciplines.

This way, fiscal law is defined as being “the branch of public law
which is preoccupied with the norms according to which the organs of
fiscal administration is organized in order to realize the necessary incomes
for the functioning of public services, resulting from taxes”.

R. Peretz, in his work Biruri la romdni® notices the risks of fiscal
fraud generated even by the great number of regulations in the fiscal
domain (disposition which are often contradictory, a great diversity of
contributions contained by different fiscal laws). The author recognizes
the fundamental role of researching the dimensions and the implications in
the society of fiscal evasion, so that based on these, the efficient actions
and measures of prevention and combating can be established.

2 G. Zane, Legislatie fiscald romind si comparatd, curs predat in anul 1936-1937, Ed.
Institutul de Arte Grafice ,,Albina Romineasca”, Iasi, 1937.

% C. Tautu, Impozitele directe in Romdnia, Atelierele Grafice SOCEC, Bucuresti, 1939.

* I. M. Radulescu, (PhD in political-economic sciences), Functiunea jurisdicfionald in
dreptul fiscal, Tipografia I. C. Vacarescu, Bucuresti, 1938.

®R. Peretz, Biruri la romani, Ed. Vremea, Bucuresti, 1938.



Among the specialists of the analyzed domain we must focus our
attention also on the studies of I. N. Stan, who using a synthesizing of
information presents us the modalities of making more efficient the fiscal
administration in the period of economic crisis. The author invites those
who are interested to study a real ,,guide of fiscal administration”® — useful
not only for the tax-payers but even for the fiscal organs (stimulating these
to lead ,an intense and fair activity in the domain of fiscal
administration”). His varied creation contains researches like: ,,Finantele
locale in cadrul economiei publice” (1933), ,,Controlul financiar” (1934),
~Impozitul pe veniturile intreprinderilor comerciale si industriale” (1934)
etc.

In the frame of the ,,High Academy of Commercial and Industrial
Studies Bucharest”, professor I. Raducanu sustained a lecture of
,Finances”, occasion through which he affirms his persuasion regarding to
the importance of financial science, insisting to present the incidental
legislation in the domain. He also attracts the attention of the legislators
upon the high “challenge” of the evasion phenomena.

Also, for the correct interpretation and application of the financial
legislation, we must consider the work of I. Lupascu entitled ,Legile
financiare rezumate i sistematizate metodic completate cu tablouri
sinoptice pentru intrebuinfare practica §i rapidd”7. The research presents
itself under the form of a practical manual which can be used by fiscal
organs in case of the activity of some fiscal inspections. The this way
summarized laws are those for the unification of fiscal procedure, the law
of direct contributions, the law of taxation on luxury and on the amount of
incomes, the law of the taxation of shows, respectively the law of taxation
of vehicles.

Professor Gheorghe N. Leon had important contributions in the
domain of public finances and the eloquent expression of his intense
scientific activity are represented by his works of references which had
crowned his didactic activity and even his political activity, both
remarkable, proving his high professional status. The study of works of
Gheorghe N. Leon presents great importance because his ideas and
concepts were and are adopted and analyzed by both theorists and
practitioners, economists and jurists.

Having elaborated knowledge of specialty and showing a great
interests for the research of economic-financial problems (including the
legislative aspects in this matter) Gheorghe N. Leon explored a variety of
subjects, fact that offered him the attribute of draftsman of knowledge and
educator of many jurists and economists.

® 1. N. Stan, Fraude si sanctiuni fiscale, Ed. de Lucriri Financiare, Bucuresti, 1935.
" Published in Bucharest, Ed. Bucovina, 1939.



The complex sphere of public finances was approached in the work
,,Elements of Financial Science” (1925) — the first Romanian treaty of
financial science, where, based on some detailed researches, the author
had created: in the first volume, a history of public finances, a detailed
presentation of the structure and evolutional perspectives of the public
incomes and expenses and also created a radiography of the announced
reform of the system of indirect taxes, and in volume Il there are
compromised conceptual clarifications upon the notion of budget and it’s
execution, respectively upon the notion of public credit.

From the economic-financial doctrine we take the idea that to the
notion of public finance there were attributed more meanings, according to
the dimensions considered to be significant for it’s definition. This kind of
activity had developed professor Gheorghe N. Leon, who had written that
,»the economic activity, arranged according to a certain order, which aims
for procuring and usage of goods for collective needs is named financial
economy, and the study of financial economy is called financial science. In
other words, financial science is preoccupied with the administration of
the state or of other public organizations: provinces, districts, villages,
etc.”® In the earlier mentioned work there is also interesting the approach
of theories regarding to the establishment of the judicial nature of the
budget of the state — beginning with it’s consideration as being an
administrative document, a legislative document or a law, or having all
these features. After the presentation of the doctrinal opinions and from
the point of view of revealing some jurisprudential aspects, Gheorghe N.
Leon have reached the conclusion that the budget of state from Romania
had the character of a document of foresights regarding to the part
concerning with incomes, and it’s administrative character was even more
accentuated in the part concerning with expenses. Also, the author
presented the importance of respecting some regulations/principles in the
matter of creating budgetary incomes, among which collecting the taxes,
fees and other contributions only according to law (making a reference in
this matter to the text of the fundamental law, the Constitution of Romania
from 1923 which had foreseen in article 109 that ,,no tax of any kind can
be established only based on a law”).

Gheorghe N. Leon had a great contribution also regarding to the
presentation of the historical evolution of the Romanian public finances,
publishing the work ,,The history of the public economy of the
Romanians” (1924), in a moment when the financial history of the
Romanian state was not very well-known. The author shows that at that
moment the referential works in this matter were written by N. lorga and
Xenopol (though including some doctor’s degree thesis or license works),

8 G.N. Leon, Elemente de Stiintd financiard, Ed. Cartea Romaneasca, Cluj-Napoca, 1925, p.
5-6.



but all the documentary sources were referring to the period of 18th, 19th
and 20th century, so that the period before the establishment of the
Romanian Principalities, the one between the establishment of these and
until the Phanariot period, were not present in these works. The option for
the title of this work is firmly motivated by the author, who had written
that in case when he would be occupied with ,,the structure of the financial
economy of the Romanians, only beginning with the establishment of the
Principalities”, there would be more opportune the title ,,The history of the
Romanian Finances” because only beginning with that period we can talk
about concrete relations between the competent authority in the domain
(fiscal), on one side and the Romanian tax-payer on the other side, but
taking into consideration that he had also chosen to analyze the
contributions due by the Romanians under the domination of foreign
power, he had chosen the more comprehensive variation of the history of
public economy®. Under the aspect of research and processing methods of
his own works, Gheorghe N. Leon promotes analyze and synthesis,
induction (based on perception of facts) and deduction (based on
generalizing the consequences of certain facts), the statistic method, etc.
even more, the professor reveals the fundamental importance of the
research methods in the scientific process, stating that: ,method is
indispensable for the scientific research. Without it’s help the most
elementary truths can be ignored by our attention. No one must trust in
good judgment, in the brilliance of the intelligence ... because one with no
so much intelligence, but armed with a good method will succeed easier,
than one with a special intelligence and without any method”*°. From the
approached studies we can observe, that professor Gheorghe N. Leon
promoted in his expositions from the professor’s chair the use of all the
theories (regardless of the fact whether these are or not in concordance
with his principles or concepts, implying his political views — being a
doctrinaire of the liberal movement — we mention here the lecture ,, The
economic politics of the National Liberal Party” sustained in Bucharest in
the Liberal Club) just because of his wish to cultivate an adequate
environment, based on scientific knowledge.

Conclusions

In conclusion, we can affirm that the financial discipline have
evaluated continuously, suffering some changes and through their prism
and those of the researches of specialists its contain have enriched,
reaching the thing which is represented nowadays by public financial law.

% 1dem, Istoria economiei publice la romdni, Bucuresti, Ed. Cultura Nationala, 1924, p. 7-8.
9 \dem, Cum se scrie o carte. Cu privire speciald la economia politicd, Bucuresti, Ed.
Cartea Romaneasca, fara an, p. 85.
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FREE MOVEMENT OF LABOUR WITHIN THE
COMMUNITY

Constantin Luiza Andra®

Abstract

Today more than ever, in a constantly evolving world, Europe must
face new challenges: globalization of the economy, demographic change,
climate change, the need for sustainable energy sources and new threats
towards security. These are the 21* century challenges.

And these challenges do not respect borders. Member States are no
longer able to cope with all these problems alone. To find solutions and to
address the concerns of citizens, a collective effort is needed at European
level. Europe needs to modernize, to have effective and consistent tools,
adapted not only to the functioning of a recently extended Union from 15 to 27
Member States, but also to the rapid changes of today's world. Therefore, the
rules underpinning cooperation between countries should be reviewed.

First of all, the affiliation to the European Union means the freedom of
movement and, consequently, the right of every European citizen to work in
any Member State. Unfortunately, Romanians are confronting with many
problems due to the fact that there are still certain restrictions imposed. We
will try to explain all these problems in this material.

Key words: Right of entry and residence, equality of treatment, paid
employment, discrimination, social security, residency, professional training.

Introduction

The European union places the individual as its centerpiece,
establishing citizenship and creating for him a space of freedom, security and
justice.

The European Union contributes also to the preservation and
development of these common values, while respecting the diversity of
cultures and traditions of the peoples of Europe; as well as national identity
of Member States and a sustainable and balanced organization by ensuring
the free movement of persons, services, goods and capital, and freedom of
establishment.

* Drd., Bucuresti University, Faculty of Law, Email: andraluizal985@gmail.com
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This material will surprise legislative shortcomings in the direction of
freedom of movement of labor within the community, treated under three
aspects, which we consider essential:

- Free movement of labor;
- Working conditions;
- Professional training and recognition stages.

The concept of European citizenship was first introduced by the
Maastricht Treaty (1993) granting the right of free movement and residence
within the EU to all citizens of the European Union. Moreover, the treaty
placed in the common interest of Member States also policy of asylum,
external border crossing issues and policies relating to immigration.

The Amsterdam Treaty introduced provisions relating to these issues
in the Treaty of Rome (Title IV - Visas, asylum, immigration and other
policies related to free movement of persons) and provided a period of five
years until they will apply Community procedures in these areas.

Through its policies, the EU plans to create a European area of
freedom, security and justice in which there is no need for checks on persons
at internal borders, regardless of nationality. At the same time, it develops a
comprehensive process of implementation of common standards as regards
the EU's external border controls and visa policies, asylum and immigration.
Great Britain and Ireland have agreed to take part in measures under Title IV
of the Treaty of Rome, and Denmark will participate only in the policies
related on visas.

As it is known, free movement of persons is one of the four freedoms
of the internal market and policies at EU level, along with free movement of
goods, free movement of services and free movement of capital.

European citizens enjoy the fundamental right to travel and settle
where they want. But to truly be of benefit to all, freedom of movement must
be accompanied by an appropriate level of security and justice. In Amsterdam,
this dual requirement was included in the Treaty in the form of progressive
creation of an area of freedom, security and justice.

The abolition of border controls was not fully accomplished within the
Union. The objective was achieved by only a few Member States under the
Convention Implementing the Schengen Agreement (signed on 19 June 1990
and entered into force on 26 March 1995). Free movement of persons and the
workforce is one of the four fundamental freedoms, which falls more under
Pillar I incidence (Economic Communities).

It is easy to see that this fundamental freedom is more tangential to
pillar 11, since it involves human rights issues and ensures the security and
access to justice in Europe

At the European Council of Nice (December 2000), EU Council ,
Parliament and European Commission have signed the Charter of
Fundamental Rights, a document that brings in a single framework civil,



political, economic, social rights; stipulated in a number of international,
national and European documents.

In terms of the scope of legal issues, the Charter makes no distinction
between citizens, meeting the "first time" in a single document the rights of all
persons who are lawfully within the European Union. In Article 15, paragraph
1, the Charter speaks of the right of any citizen of the Union to have the
freedom to seek a job, to work, to establish a residence or provide services in
any Member State.

We are in the year 2010 and we can say that we are directly related to
all these great changes, we live day by day and step by step these great
transformations, that marked and will mark also in the future the human
history under all its aspects.

We can observe that for citizens of EU Member States, freedom of
motion in the Union was principally achieved, and, now, people have the right
to live, work and move freely. ID cards or passports are required to travel
outside a Member State but no visa, no work permit or other document /
permission is required inside the Member States. In most member states,
however, stays which are longer than a vacation require registration.

When employing, employers are not allowed to discriminate potential
employees on grounds of nationality (except for sensitive areas such as
national security). They may, however, require employees to be fluent in
certain languages in the period while working. It can act as a not — entry
barrier."

One of the biggest barriers of people working outside their country of
origin is the recognition of their professional qualifications. Even if some
professions require several years of higher education, or traders that require
some training, for workers it can be quite difficult to find a job in other
countries than those in which they obtained their professional qualifications.
Even when basic skills are similar, they find out that extensive preparations is
required in order to "requalify" for a job in the Member State.

To resolve this problem, the EU has put in place a system of mutual
recognition of diplomas, so that those qualified to work in a particular area in
a Member State may enter the profession in the desired Member State, in the
same terms as local. In some professions such as medicine, special
arrangements have been made to ensure the highest standards of services
throughout the Union.

For people who work in other countries than the own, a major barrier
is the "portability” of pension rights, unemployment , health insurance and
other aspects of social security. National systems have been established in
such a way as to help people during the entire period of work, being able to
withdraw the pension at time of withdrawal from work.

Those who work in different member states can partially accumulate
benefits in one or two different national systems. Although EU rules dictate
that such contributions, made in different countries, gathered over all the



professional work, provide benefits to the national level; this complexity
remains a barrier to freedom of movement for people who want to work.
Those in better paid positions may arrange their own pension and health
scheme, so that such a barrier is likely to affect more the workers which are
paid less.

Workers from the ten member states (excluding Cyprus and Malta)
who joined in 2004, are still facing restrictions when searching for jobs in
certain Member States. These transitional measures are detailed in the
Accession Treaties: a transitional period of 2 to 7 years is applied, for which a
specific work permit is required to work in the "old" member states. Germany
and Austria are the only countries that intend to block access to their labor
markets for up to seven years, until 2011.

From 1 January 2007, after a period of accession, Romania is, along
with Bulgaria, EU member state.

For citizens of Romania and Bulgaria, EU members since 2007,
restrictions of labor market will habe to be lifted by 1 January 2014. When
and if Turkey joins, it is expected that some Member States ask for a
significantly longer period of transition.

Conclusions

From the above observations, it is easy to realize that in the level of
organization of European Union there are still serious deficiencies, even if the
construction of its foundation day becomes stronger and safer day by day,
leading to a United Europe, an unbreakable and invincible Europe.

Once the Treaty of Lisbon entered into force on 1 December 2009, we
hope that these shortcomings will be gradually removed, so that we can finish
this work in terms of major optimism for the personalities, who have left their
mark in the creation of a Greater Europe.

As expressed in specific terms in the forefront of the Treaty of Rome:

"The Community has the task, by creating a common market and the
gradual approximation of economic policies of Member States to promote a
harmonious development of economic activities throughout the Community, a
continuous and balanced expansion, increased stability, an accelerated raising
of the way of living and establish much closer relations between the countries



NEW WORLD ORDER

Vasile Cret”

Abstract

- The main logic of the international system in the XXI century was to
be given not by the democratization but by the globalization, the element
found by the 9 / 11 in the background of the international developments, but
fully exploding on September 11, 2001. Then, the Western academic
community fully understood that, together with the democratic revolutions,
there had happened another one in the world, the First Global Revolution,
and this would lead to the acceleration of globalization.

- The dispersion of power in the current international system occurs
due to two causes: the increasingly obvious activism of the non-Western
powers, especially the BRIC countries, but also by the increasingly easy
access to technology.

- The second biggest cause of power dissipation is the diffusion of high
technology and increasingly easy access to them. First, the qualitative
transformation of higher education and more free access to knowledge made
possible the creation of Silicon Valleys in other countries, too. During the '70s
the revival of the scientific and technological research in South-East Asia,
South Korea or Taiwan, after India and China is perhaps the most
spectacular case.

Key words: globalization, world order, political liberalization,
dispersion of power, economy, high technology, international relations.

Introduction

Globalization, as a phenomenon. In history books, the year of 1989
will have a similar meaning to 1789, 1918 or 1945 years which are ending or
opening historical cycles. The events of 1989 have accelerated the course of
history. The end of East-West ideological conflict and its geopolitical and
geostrategic consequences raised the lid from the planet pressure pot. The
Japanese teacher Rei Shiratori thinks that the period between 1989 and 1991,
bounded by three significant events (revolutions of Central and Eastern
Europe, the Gulf War and the disappearance of the USSR) constitutes a real
gate towards globalization. 1989 was a revolutionary year not only by the
transformations in Central and Eastern Europe, but these changes in turn
resulted in what the Club of Rome considered to be the “first global

*PhD  Lecturer, AGORA  University, Faculty of Law and Economics,
vasilecret@univagora.ro
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revolution®. 1989 represents a new beginning, Alexander King and Bertrand
Schneider, in their work, “The First Global Revolution”, published in 1989,
stated that mankind was in a great transition phase and by that referring to
the beginning stage of a new type of global society, be it a post-industrial
society, an informational one or the services society.

The main logic of the international system in the XXI century was to
be given not by the democratization but by the globalization, the element
found by the 9 / 11 in the background of the international developments, but
fully exploding on September 11, 2001. Then, the Western academic
community fully understood that, together with the democratic revolutions,
there had happened another one in the world, the First Global Revolution, and
this would lead to the acceleration of globalization.

The most important consequence of the Cold War was that it raised
the lid from the planet pressure pot. Thus, the decisive energies in the
acceleration of globalization and its assertion that the main feature of the
current international system have been issued. Year 1989, the peak year of the
third wave of democratization, will not only remain the symbolic year of the
revolutions in Central Europe, but also the time landmark of the globalization
accelerating. The discharge of the ideological obstacle represented by the
communist camp and the leadership's obsession for an authoritarian and
centralized economy led to a very rapid spread of new liberal rules of political
organization of some communities and to the constraint to impose the rules of
a free market economy. Finally, the political liberalization, due to the
revolution in communications, in particular to the Internet, brought with it an
increased access to information.

If the Industrial Revolution evolved successively, its changes covering
a long time (200 years), the Global Revolution produces frontal and
simultaneous changes being characterized by high dynamics, also affecting
the western countries and the rest of the international system.

Globalization reaches a critical point because two very serious and
complex phenomena overlap: the radicalization of the oldest security risks
alongside with the diffusion of power. In an interview for the "Business
Week" magazine on the eve of the 2007 session®, Klaus Schwab, the
originator of the Forum in Davos, said that "the world will radically change
within the next decade", saying that one of the biggest risks facing humanity
currently includes the global warming, the terrorism and the oil prices. His
estimates are based on the research carried out by representatives of the World
Economic Forum together with Citigroup and Marsh & McLeann to identify
hazards that threaten the world economy, discovering 23 major risks,

®> AKing si B.Schneider, Prima Revolutie Globald - o strategie pentru supravieuirea lumii,
Ed. Tehnica 1993.
2 www.hotnews.ro , 22 ianuarie 2009.
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including global warming, terrorism, shocks caused by the oil price evolution.
Klaus Schwab also concluded that the power equation spheres were changing;
they were the spheres that migrated from the center to the periphery. The
control vertical structures of the power are easily eroded and gradually
replaced by communities and various platforms, evolving towards a world
which he called Web2.0. The XXI century will be one of great radicalism, of
old factors, but it assumes a new significance and has the potential to
destabilize the international system. Their list is not too long, but their
complexity and management difficulties contribute to the current international
agenda to make think of other similar moments in the European history, the
XXI century may be more terrible than all the others "*.

The list of large radicalisms includes the energy, the technology, the
global climate change, the weapons of mass destruction, the religious
radicalisms, especially the Islamic fundamentalism, and the strategic crime.

1.2 Globalization and the dispersion of power

The dispersion of power in the current international system occurs due
to two causes: the increasingly obvious activism of the non-Western powers,
especially the BRIC countries, but also by the increasingly easy access to
technology.

BRIC stands for Brazil, Russia, India and China and it is an easy way
to highlight those international, non-Western actors which are best placed to
be able to claim the status of great power, making the Western club members
take into account their opinion and interests. By the power resources they
have, the territory, the population, the economic capacity, the control of
natural resources and the military power and in terms of their political and
strategic behavior, these four countries are considered to have the ability to
distinguish as international actors having the chance of being accepted in the
club of the great powers, some of them already having important successes.
The handiest example is Russia, which has already been accepted in G 7.

The BRIC phenomenon is not only a symbol of multi-polarizing
towards which we are heading, but it also suggests that the current time once
again becomes one of the privileged relations between the great powers, and
what is the most important for a country like Romania, even if in relative
terms, by comparing the powers to each other, the power of the U.S., NATO
or the EU decreasing due to the rise of the BRIC. When, in the mid '40s,
organizations like UN, IMF, The World Bank or NATO were created, the
U.S. were the undisputed hegemony of the Western world. These
organizations were the essence of the Western power and domination, and

® Robert Cooper, Destrimarea Natiunilor: Ordine si Haos in Secolul XXI, Univers
Enciclopedic 2007, p 21. In aceastd lucrare, el apreciazi ci momente teribile ale Europei
razboaiele de 100 de ani (sec XIV), de 30 de ani (sec XVII) sau cele doua razboaie mondiale
din secolul XX.



also a reflection of the transatlantic relationship. For the fact that France and
Britain had been great powers for several centuries, the Europeans had won
several leadership positions and permanent jobs in the UN Security Council,
the General Secretary of NATO or the Director of the IMF. Today, the
distribution of power is different. According to Goldman Sachs and Deutsche
Bank Today, since 2010, the combined annual growth of the BRIC countries
has been higher than that of the U.S., Japan, Germany, Britain and Italy taken
together. Starting with 2005, the combined growth will be two times bigger
than that of the G7. By 2050, it is possible that the combined economies of the
BRIC countries should exceed the combined economies of the G7*.

Brazil is the largest country of South America, in the last 20 years
developing a thriving economy and having an evolving democracy. With a
population of 160 million people, and having strong cultural and political ties
in Europe and in Africa, Brazil has overcome the period of economic
stagnation and corruption; today it has a diversified and significant economy,
with cutting-edge achievements in some areas such as aviation. The biggest
South American economy, Brazil carries a strong political and economic
influence both on its continent and the world. It can significantly help the
political and economic stabilization of some countries, such as Bolivia,
Argentina and Venezuela, threatened by waves of populism and nationalism.

By 2025, Russia will overcome the economic countries like Italy or
France, its GDP is estimated to reach the figure of $ 2,264,000,000°. In 2005
it was 581 billion dollars. Economic growth reached a peak of 7.3% in 2003
and it is expected to maintain a level in the next period of 5-6% (6.4% in
2005). It is the largest gas exporter, owning 6% of the global oil reserves.
What is important is that Russia is becoming increasingly involved in the
process of recovering strategic influence that it once had, at times openly
defying the U.S. and the West. In 2007, Russian strategic bombers have
resumed long-distance flights, the planes restarting the harassment of British,
Norwegian, Finnish and American. Russia has stepped up pressure on former
Soviet states who want to approach the West and even to join NATO or the
EU. Moldova, Georgia and Ukraine are obliged to face this new reality of
their boundaries. Moscow did not hesitate to punish the Georgian military, a
former part of USSR, kidnapping and even national territories recent NATO
members have been under pressure, trying to threaten and blackmail both
Poland and the Baltics. Finally, Russia has already used the energy weapon,
using the gas stops as a strategic tool in relations with countries that are not
responsive to his claims. In Moscow, the "technological” Russians propose a
new meaning for WWW - World Without the West.

* The New Global Puzzle-What World for EU in 2025?, edited by Nicole Gnesotto and
Giovanni Grevi, EU Institute for Security Studies, 2006, p 108.
® Ibidem, p. 50.



In 1820 India was the world's second-largest economy after China.
Like China, India is a densely populated country with over 1.1 billion
inhabitants and a very dynamic and active middle class of 150-200 million.
India has 380 universities and 1,500 research institutes, annually producing
300,000 graduates and 10,000 PhDs’. In the IT industry, it hosts 25% of the
offshore services, the computer sector is one of the fastest growing ones. With
an average annual economic growth of 6-8% in 2025 India will be the fourth
economy in the world after USA, China and Japan®.

China will be "a pivotal player by any standards™ in the new
international system. China is known primarily as the most populous country
in the world, but at the same time China is a 5,000 years old civilization , up
to 1820 being the largest economy on the planet'®. Many years isolated from
the rest of the international system, it is the most spectacular comeback of a
former great power. China sold a total annual supply of 1.400 billion dollars.
It has one of the most dynamic economies in recent years in addition to a low
skilled workforce and developing an important sector of highly skilled
workforce, producing 5% of world wealth. By 2025, it will become the
world's second-largest economy after the U.S.. Although nuclear power since
the early '60s, China has not given attention for many years to the military
modernization. But in recent years, from budget surpluses, a part of the money
was invested in significant weapons program, raising question marks over its
real geopolitical ambitions. 2008 Beijing Olympics was a demonstration of
"soft power"; as a moment of affirmation of a China that is increasingly
interested in becoming a global player. With over 2,000 billion U.S. dollars
foreign exchange reserves, China is the main purchaser of U.S. Treasury
assets; Chinese companies have more aggressive policies for the acquisition of
major companies abroad.

U.S. military supremacy is undisputed, but after the problems they had
in Irag, policy issues in their national strike, it is clear that Americans' ability
to produce specific changes or international attitudes has diminished,
especially through the loss of legitimacy. Files such as North Korea or Iran
can not be managed without the support of Russia or China.

n9

1.3 Diffusion of high technology

The second biggest cause of power dissipation is the diffusion of high
technology and increasingly easy access to them. First, the qualitative
transformation of higher education and more free access to knowledge made
possible the creation of Silicon Valleys in other countries, too. During the '70s
the revival of the scientific and technological research in South-East Asia,
South Korea or Taiwan, after India and China is perhaps the most spectacular

" Ibidem, p. 165.

® Ibidem, p. 166.

° “The New Global Puzzle-What World for EU in 20257, cited publishing house, p. 155.
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case. A number of technologies that during the Cold War had only uses in the
military and civil industries became available and was subsequently offered
for a fee. One example is the access to satellites and the widespread diffusion
of GPS services. USSR dissolution and especially the very poor conditions of
employment of various professionals forced them to seek work elsewhere,
some of them of great value in the ballistic missiles or nuclear industry,
contributing to the nuclear or missile programs of countries like Pakistan or
North Korea. Finally, technology is much more to reach certain states or other
international actors through illegal trafficking and proliferation. In recent
years, international trafficking networks were discovered, some of which are
under the patronage of senior government officials, such as Aga Khan in
Pakistan.

Conclusions

This unique complexity of power relations has led academics around
the world to seek explanatory models. One such possible model is the one
proposed by Joseph Nye of Harvard University. In his view, power
distribution model is a three-dimensional chess game'!. The best plan is the
military one, America as a dominating power is not in doubt. The in-between
plan is the economic one, the balance being distributed among a few global
players, the U.S. entered the game with the EU, Japan, China and India,
Russia catching up. The final plan is that of international relations where we
have a chaotic distribution of power, traditional players such nation-state
coexistence with non-state actors or transnational new type. In the latter plan,
access to technology more easily made a series of dramatic developments to
change the map of international relations becoming increasingly non-state
actors having a say in the course of international relations.
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EVENTS PRECEDING THE ESTABLISHMENT OF THE
NORTH ATLANTIC ALLIANCE PACT
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Abstract

This paper presents the events preceding the establishment of the
North Atlantic Alliance and the role played by every international power
in its accomplishment. There is also presented a chronology of
international facts and factors taht led and influenced this major world
treaty.
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Introduction

Certainly, the statements of the victorious powerful promising
leaders met the hopes of the people for peace, security, cooperation and
also proclaimed the United Nations Charter Preamble.

Paradoxically, the noble goals to crush the aggressors unified the
great powers which made an alliance that was strong (in which western
democracies had fought with great power with the Communist totalitarian
regime).

Unfortunately, this unit could not have continuity, because, before
the end of the antifascist war between the West and the Soviet Union
serious differences and disagreements appeared.

The way in which the Russians have fulfilled their military
obligations, has made the West look with confidence to them, as true
friends.

1.1 End of World War Il

End of the Second World War on 8 and 9 May 1945 (for some units
and Romanian including Austria and Czechoslovakia until 12 May) meant
the victory of the Great Coalition (the given name): U.S., USSR, England
and United Nations against the Axis powers.

There should not be overlooked that the capitulation of the Third
Reich also counted France among the winners of the signatories.

Also, in the Pacific and Asia regions, the great conflagration ended
on September 2nd with the Japanese surrender to the U.S., China,
England and the USSR.

* PhD Lecturer, AGORA University, Faculty of Law and Economics,
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Yalta myth has developed that, somehow or other, Roosevelt and
Churchill gave Stalin Eastern Europe.

In the Yalta agreements, it was agreed that people in these countries
should decide their own government through free elections.

Stalin, the Soviet political leader believed that the Red Army would
be accepted as a liberating army.

Kremlin leaders have been very affected when they discovered that
the red army was regarded by the Polish, Romanian and others as a new
invasion force.

According to the Westerners, Stalin hoped to reach the Atlantic, this
being one of the reasons for not having fulfilled the Yalta agreements.

One more reason which led the Soviets to believe in this, was the
existence of the strong communist parties in France and Italy .

In these circumstances, the Communist leaders of these countries
have reported to Moscow that they could take power, which is possible, if
the U.S. had not helped to rebuild Western Europe.

General Marshall, Army Chief of Staff of the U.S., for example, in
a telegram on September 9th 1944, acknowledges Harry Hopkins, the
closest adviser and influential foreign policy of President Roosevelt, that
the relations with the Soviets, now when the end of the war could be
seen, took a surprising obvious turn evident in the last two months.*

1.2 Truman Doctrine

There should also be shown the role of President Truman and the
Republican senator in Michigan, Vandenberg, who was chairman of the
Foreign Relations Committee.

Actions taken have included aid to Greece which was subjected to
the communist attack , and Turkey that was threatened in that period.

The Foreign Minister and the Prime Minister of Belgium, the future
NATO General Secretary, Paul Henri Speak, assessing the Soviet
positions in the war, said that: "One great power is out of the war by
conquering other territories, an this power is the Soviet Union™.

During the Second World War, with its policy, Stalin had managed
to annex Estonia, Latvia, Lithuania, parts of Finland, Romania, Poland,
Czechoslovakia, a total of 500 000 km2 with a population of over 23
million inhabitants.

After the victory over the Third Reich, this expansion has been
strengthened by the establishment of the zone of influence and control in
Albania, Bulgaria, Romania, Poland, Czechoslovakia, Hungary, East
Germany, where, between 1945 - 1948 the pro-Soviet governments and
Communist regimes were installed .

! NATO-Partnership and Cooperation Handbook, Office of the NATO Information and
Press, Brussels, Nemira Publishing House, Bucharest, 1997.



During the Yalta Conference, Churchill praised his that "Marshal
Stalin's life is the most precious for the hopes and hearts of all".

Also in the spring of 1945, in the House of Commons, the British
Prime Minister and Tory leader gave a blank check to the USSR,
declaring: "1 know of no other government to better fulfill its obligations
than the government of Soviet Russia".

After the sudden death of President Roosevelt, the new U.S. chief
executive, Harry S. Truman asked Harry Hopkins to go to Moscow to
discuss with Stalin the new guidelines of the White House dweller and to
clarify many rough sea appeared between allies.

Although health was very grave, he went to the Soviet capital, where
he had several hours of talks with Stalin.

In the two weeks he exposed Stalin's new administration, the hopes
and determination to go forward under the Yalta agreements, the so hard
drawn new postwar policy towards cooperation and trust, clearly
indicating a series of U.S. grievances for Soviet actions and attitudes
including what happened in Romania by Dr. Petru Groza's government
imposed in March 1945. Stalin recalled that the U.S. attitude toward the
Soviet Union has cooled long after Hitler's defeat, alluding to the huge
Soviet human sacrifices.

By the politico-diplomatic solutions found and the established
arrangements, Hopkins's visit to Moscow was assessed as a success,
though, there immediately reappeared new grounds and sources of
tension.

By the views expressed by Stalin and the Soviet delegation to the
Conference of Heads of State and government of the three great powers at
Potsdam in July-August 1945, just six months after the Yalta Conference,
they let the Soviet Union see clearly what was intended.?

If the argument on its security interests in Poland, Romania,
Czechoslovakia, Bulgaria and Germany were seen as explanations of
Anglo-American postwar Soviet policy, its applications to include
Communists in the Greek government, the Soviet interests in Tangier and
Libya as the desire to annex the two provinces of Turkey and to control
the Black Sea straits, have been taken as warning signals to the West.

It was clear that substantial changes had begun to disintegrate the
alliance and the political atmosphere.

It must be remembered that the overall political climate in the West
was very supportive and friendly with Stalin and the Soviet Union.

The Potsdam Conference, which will be in effect (although the few
common decisions taken by Heads of Governments of the three great

2 Andre Fontaine - History of the Cold War, Military Publishing House, Bucharest, 1992.



powers), was rather a meeting of the disagreements than one of the
agreements.®

This confrontation will be considered as a first point in the early
Cold War history.

The World War 1l -the influential diplomat, Deputy Secretary of
State, a member of the circle of political analysis of the interwar years in
Riga, Joseph Grew, wrote that there was a transfer from totalitarian
dictatorship and the power of Germany and Japan to the Soviet Russia.

The awakening of the West was a gradual process, but, they were
puzzled at first by what was happening around them.

America was certainly unprepared for a political war, lacking the
experience and tools - a famous analyst, Walter Laqueur, writes. He
pointed out that "the West was essentially in a defensive posture - it had
few means to cope with the dynamic and aggressive Soviet policy and
the communist parties.

Awakening the West, which was really the way to create the North
Atlantic Alliance, included a number of challenges in the Soviet and
early post-war Western countermeasures. It included, however, the major
political events that have forged a conception and gave birth to a project.

Such events were: the one on 6 March 1945 in Romania, Churchill's
speech in Fulton, George Marshall's proposals, the study by George F.
Kenan, the famous American diplomat who served in Moscow as head of
diplomacy.*

The Truman Doctrine, practically a political statement submitted on
12 March 1947 by the U.S. President, stated that any direct or indirect
aggression which threatened U.S. peace also involved U.S. security.

As for the above statement, it appears to be another important
moment in which a large confrontation with the USSR began, a
confrontation which appeared in the history for the next four decades as
the Cold War.”

At the Potsdam Conference (July 17 to August 2, 1945) President
Truman attacked in force, protesting that the Yalta agreements were not
respected for Romania and Bulgaria.

Between 1945 - 1947, the Americans had already introduced in the
European economy 14 billion U.S. dollars through international
organizations or through bilateral agreements.

But instead of improving the economic situation of Europe -
especially the agricultural and financial - it became worse.

® NATO-Partnership and Cooperation Handbook, Office of the NATO Information and
Press, Brussels, Nemira Publishing House, Bucharest, 1997.

* NATO-Partnership and Cooperation Handbook, Office of the NATO Information and
Press, Brussels, Nemira Publishing House, Bucharest, 1997.

® Andre Fontaine - History of the Cold War, Military Publishing House, Bucharest, 1992.



1.3 The Marshall Plan

After the arrival of General George C. Marshall as the head of the
State Department in January 1947, “impoundment policy" began to take
shape.

On 5 June 1947, the Secretary of State officially launched the U.S.
plan to help Europe. In that day at Harvard, he announced the European
Recovery Programme (European Recovery Program - ERP). Their policy
was not directed against a country and a doctrine but against hunger,
desperation and chaos.

Its purpose had to be the revival in the world economy that would
operate to allow the emergence of political and social conditions in which
free institutions could exist. The aid came in the form of grants (85%) and
long-term loans ( 15%).

For the European countries which could accept that, it was a huge
incentive. Here is a statistic of the amounts - in dollars - which were
received in April 1948 (when Congress passed a law) by June 1952:
United Kingdom - 3.389 billion, France - 2.7 billion, Italy - 1.508 billion,
Germany - 1.4 billion; Netherlands - 1.083 billion, Greece - 708 million,
Austria - 677 million, Belgium and Luxembourg - 559 million, Denmark
- 273 million, Norway - 255 million, Turkey - 225 million, Ireland - 147
million, Sweden - 107 million, Portugal - 51 million, Iceland - 29 million.

The Russian historian, Mikhail Narinski, based on his research in
the Soviet archives, says that Moscow has reacted hastily and disorderly
in announcing the Marshall Plan.

After the Paris Conference (June 29-July 2, 1947), the great
wartime alliance ended and installed in its place a policy of confrontation.

On 11 July 1947, representatives of Austria, Belgium, Denmark,
Switzerland, Greece, Iceland, Ireland, Italy, Luxembourg, Norway,
Netherlands, Portugal, Sweden, Turkey, together with the originators,
France and Britain, met in Paris.

The next day, the European Economic Cooperation Committee was
created, whose role was to provide U.S. government information about
resources and needs of the 16 participating countries, and to forecast for
the next four years.

In September 1947, Stalin, who was on the offensive, created the
Cominform, the new coordinating body of the communist parties.



On this occasion, on 5 October 1947, Andrei Jalanov resumed from the
point of view of Moscow Truman's idea stated on March 12: "In the world two
camps have been formed , on one side the anti-democratic imperialist camp
whose main role is to establish global dominance of the American imperialism,
and on the other hand, the anti-imperialist and democratic camp, whose main
goal is to dig imperialism, strengthen democracy and liquidate the remnants of
fascism".°

However, a positive solution of the relations between the USSR and the
great powers was tried.

1.4 First steps towards the emergence of the North Atlantic Pact

In December 1947, the U.S. Conference of the Foreign Ministers of
Great Britain, France and the USSR in London, ended in failure in the
collaboration of the four great powers.

A milestone occurred on March 12, when important discussions
initiated on April 16, 1948 between George C. Marshall and the Secretary of
State Robert M. Lovett, together with Senator Vandenberg and Connolly,
about safety issues in the North Atlantic.

In agreement with the State Department, Senator Vandenberg had
prepared a resolution that recommended U.S. association based on a
constitutional process, with such regional arrangements based on collective
and mutual help and continuous and effective self-help.

It also recommended that the U.S. government's goal should be to
contribute to peacekeeping, clearly stating their determination to exercise the
right of individual or collective self-defense, that Article 51 (in the United
Nations Charter), where there would be an attack that would threaten national
security.’

On 17 March 1948 in Brussels, representatives of Belgium, France,
Luxembourg, the Netherlands and the United Kingdom of Great Britain
signed a common defense treaty, pledging to strengthen economic and
cultural ties, to resist the dangers of ideological, Eolitical and military,
which could become a direct threat to the signatories.

On 11 April 1948, General George C. Marshall and Secretary of State
Robert M. Lovett initiated discussions with Senator Vandenberg and
Connolly on security issues in the North Atlantic.

On 16 April 1948, representatives of 16 countries and military
commanders of the Western occupation zones in Germany have initialed the
document that gave birth to the Organisation for European Economic
Cooperation (OECE).

® The North Atlantic Treaty, Washington, 4™ of April 1949.
" United Nations Charter, San Francisco, 26th of June 1945.
& Andre Fontaine - History of the Cold War, Military Publishing House, Bucharest, 1992.



U.S. Senate adopted on June 11, 1948 a resolution advocating the right
of individual or collective self-defense, where an attack might occur that
would threaten national security.

From a legal perspective, the way was open for the establishment of
the alliance, which was continued by the meeting held on 6 July 1948 in
Washington between the State Department representatives and the
ambassadors of Canada and Western European countries which signed the
Brussels Treaty.’

On 25 January 1949, in response, the Council for Mutual Economic
Assistance (CMEA), with the participation of Bulgaria, Czechoslovakia,
Poland, Romania, Hungary, led by the USSR was created.

In February 1950 Albania also joined, in September 1950, the GDR
and in July 1961, Mongolia. A spectacular series of events occurred between
1947 and 1949 which rushed things. Among these there were direct threats
against the sovereignty of Norway, Greece, Turkey and other allies in
Western Europe, the state attack in June 1948 in Czechoslovakia, the illegal
blockade of Berlin, which began in April of that year.

There followed negotiations between the signatories of the Treaty of
Brussels, Belgium, France, Luxembourg, the Netherlands and Britain on the
one hand, the United States, Canada and Denmark, Iceland, Italy, Norway,
Portugal with the aim of creating a single North Atlantic Alliance™ based on
security guarantees and mutual commitments between Europe and North
America.

On 4 April 1949, a ceremony has established the North Atlantic
Organization, after signing the Washington Treaty, which established a
common security system based on a partnership between the 12 signatory
countries.™
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NATIONAL AND EUROPEAN CITIZENSHIP
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Abstract

Faraway from abrogating national citizenships, the European
citizenship completes them. Basically, the two types of citizenship shouldn’t
be confused. European citizenship is settled by the European Union law,
while the national citizenship belongs exclusively to national law.

Key words: citizenship, Romanian citizenship, European citizenship,
rights

Introduction

“There will come a day when you, French, Russians, Italians,
Germans, and all you nations of the continent, without losing your distinctive
qualities or your glorious individuality, you will establish a superior union
and will built European fraternity”, said Victor Hugo in 1849. Today we take
part in the continuum development of what the great writer called
“European fraternity”’, meaning the European Union and we are the holders
of double citizenship in the virtue of our integration to this community.

To understand the concept of European citizenship we must first
analyze the concept of citizenship.

The modern notion of “citizenship” coincides with the French
Revolution® and with the birth of the modern and rightful state. It is obvious
the fact that, alongside the French Revolution, the relations between the
individual and the state registered severe transformations. So, the concept of
rightful subject was consolidated, which can be defined as being the entity,
both physical as well as juridical, “unitary, to which will undergo a series of
rights and obligations™, reported to the state’s politics.

A definition of citizenship, considered exact by the distinct professor
loan Muraru, states that citizenship is “the permanent political and juridical
bond between an individual and a certain state. This connection is expressed
through the totality of mutual rights and obligations between a person and the
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state to which citizen it is, and more, there is a special juridical connection,
reflected externally, kept and prolonged anywhere the person would be, in its
state of origin, another state, on sea, in the sky or in space™.

The notion of citizenship can be used in two ways:

1. In a political sense, citizenship is regarded as an individual’s place in
a human collective (people, nation) organized in a state;

2. In a juridical sense, in the science of constitutional law, citizenship is
analyzed first of all in its juridical sense.

Also the notion of citizenship is structured in two concepts:

1. The notion of citizenship used in designating a juridical institution;
2. The notion of citizenship used in characterizing the juridical
condition.

In the first concept, the notion of citizenship is understood as a group
of juridical rules with a common object of regulation. In the second concept,
the notion of citizenship is based around the idea of rightful subject,
concerning the citizenship of a person, the manner in which it was obtained
and lost. Especially we are interested in the notion of citizenship from the
second’s conception point of view.

As a first opinion, citizenship is seen as the connection between the
individual, group of individuals and certain belongings with a certain state.
This opinion belongs to authors who consider that juridical reports can be
established not only between persons but also between persons and assets.
This opinion is formulated wrong because the juridical reports can be
established only between people, sometimes ending on goods. The juridical
regulations can never be set between people and goods.

In a second opinion, citizenship is defined as the amount of three
elements: territory, population (nation) and sovereignty. In this conception,
citizenship is either defined as a political or juridical connection or as the
quality of a person, hence resulting the conclusion that any person is part of
the population, this being one of the constitutive elements of the state.

Regarding the establishment of the juridical nature of citizenship,
one must begin from the category of subject of juridical reports. The subjects
of juridical reports are individuals or collective and juridical persons.
Individuals appear as subject to juridical reports, as citizens, foreigners or
stateless persons. But, in certain juridical reports, foreigners or stateless
persons are not rightful subjects, so they cannot be holders of rights and
obligations, because they lack a part of juridical capacity.

The juridical capacity represents the possibility of a rightful subject to
have certain rights and obligations. The juridical capacity is regulated in the
law and can differ from a law’s branch to another. In certain branches of the
law, the juridical capacity is divided between the capacity of use and that of

% Joan Muraru, Simina Tanasescu — “Drept constitutional si institutii politice”, edition 1X-a,
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exercise. In constitutional law we cannot speak of a division of the juridical
capacity because if in civil law this distinction has a great importance, it is
without meaning in other branches of law. The juridical capacity is then, a
necessary condition to become a subject of the juridical report and to assume
in the juridical report the subjective rights and correlative obligations.

Juridical capacity is structured in two elements: the quality of the
individual or the juridical person and citizenship. The first element of
juridical capacity is the quality of the individual or the juridical person, so it
would come to the conclusion that even goods can become subject of
juridical reports. The second element is citizenship. Juridical capacity in
constitutional law is complete in the case of citizens and restricted in the case
of foreigners and stateless persons. The individual citizen can be subject of
all juridical reports.

The law acknowledges each citizen of the state as rightful subject but
it does not mean it acknowledges its capacity to be holder of rights and
obligations in every field of juridical reports. That is why Romanian
citizenship has been defined as the quality of a person starting from the idea
that it is a quality only to the extent in which it is recognized as constructive
element of the juridical capacity as it is the quality of an individual. In
conclusion, citizenship is an element of the juridical capacity but one only of
the juridical capacities requested from subjects of juridical reports of
constitutional law.

As regards to Romanian citizenship there are certain fundamental
principles that govern this juridical institution.

1. Only Romanian citizens are holders of rights foreseen by the
Romanian Constitution and other normative acts. From this we conclude that
persons who do not have the quality of Romanian citizens cannot enjoy,
under the law, but a part of the rights and duties foreseen by our country’s
constitution and laws. From the rights written in the country’s constitution
and laws, some can only be exercised by citizens, foreigners and stateless
persons not having access to them. In the group of these people are included
the following:

1.1. The right to vote (Art.36 of the Romanian Constitution) and the
right to be chosen in the national representative authorities (Art.37 of the
Romanian Constitution). These rights are political through which it is
expressed and exercised the state’s power and belong only to Romanian
citizens;

1.2. The right to live on Romanian territory and to move freely in its
territory. Foreign citizens and stateless persons can reside on Romanian
territory and can move on it only in the particular conditions set by the
authorities through the foreigner’s law or through the regulation of free
circulation on Romanian territory of the citizens of member states of the
European Union;



1.3. The right of ownership in Romania. Article 44, paragraph 2 of
the Romanian Constitution, states that stateless persons and foreign citizens
can gain the right of private property over lands only in the condition of
Romania’s accession to the European Union;

1.4. The right to be employed in any function or political
representation for which he meets the demands asked by the laws of the
country. These laws specifically ask that the person have the quality of
Romanian citizen (for example, for the position of judge);

1.5. The right to not be extradited or expelled from Romania. The
Romanian citizen cannot be extradited at the request of a foreign state to
prosecute or trial in a penal case or to execute a punishment. Also he cannot
be expelled from Romania;

1.6. The right to be diplomatically protected, when being abroad. The
Romanian citizenship represents for the Romanian state the obligation to
protect its citizens when they, while being abroad, need such assistance
against their rights being violated.

2. Only citizens are expected to fulfilling their obligations set through
the Constitution and the country’s laws. The quality of Romanian citizen
makes them holders over rights and freedoms, at the same time having to
fulfill the duties provided by the country’s Constitution and laws. Romanian
citizenship implies civic responsibility. According to this principle, certain
obligations provided by the Constitution and the laws belong exclusively to
Romanian citizens, because only they can be the holders of all rights and
obligations. The persons who do not have this quality are not required to
fulfill certain duties that only belong to Romanian citizens.

3. Romanian citizens are equal in rights and duties, without
distinction of race, nationality, ethnic origin, language, religion, sex, opinion,
political believes, wealth or social origin and indifferent of the way in which
they gained their citizenship. The revised Constitution guarantees through the
state the equality in rights between men and women (Article 16, paragraph3).

4. Citizenship is exclusively a matter of state. This principle sets itself
apart with a special clarity from the constitutional and legal dispositions
according to which the setting of rights and duties for the Romanian citizens,
the ways of gaining and losing the Romanian citizenship are an exclusive
attribute of the state.

5. Marriage does not produce any juridical effect on the spouse’s
citizenship. The marriage of a Romanian citizen and a foreign citizen does
not represent any effect on the citizenship of the spouse who gained
Romanian citizenship at the time of the marriage. The change of citizenship
of one of the spouses does not produce any juridical effects over the
Romanian citizenship of the other spouse.

Along with the European Union we could speak of a new citizenship
— the European citizenship. Romania’s citizens have also gained this



citizenship from the time of Romania’s integration to the European Union in
2007.

The notion of European citizenship implies the fact that citizens of
the European Union benefit, as such, of the same rights that are given
traditionally to the citizens of the respective state. We have to keep in mind
that the Union’s structure involves the exercise of certain rights at the level
of the European Union and the exercise of others at the level of member
states.

After the European Council at Fontainebleau from 1984 another
notion had developed, that of a Europe of the citizens. The ground idea is that
the European citizen must be placed in the center of the European
construction, to develop his sense of belonging to the European Union. In
this sense, the Committee’s gatherings regarding the citizen’s Europe, also
called the ADONNTNO Committee, created at the initiative of the European
Council at Fontainebleau from June 25-26 1984, proposed “measures
regarding the enforcement and promotion of identity and image of the
Community towards its citizens in the world”.

Among the special rights acknowledged in the perspective of a
citizen’s Europe are, without a doubt, the special rights inherent to the
European citizenship and which establish a real political citizenship. But we
can also find rights that result from economic integration, such as free access
to employment in a country of own choosing and new rights which
consecrate the broadening of the integration field, such as the right to culture
or environment protection. These fall under the largest conception of
citizenship. But this approach steals an extensive part of the concept’s
particularity, because the citizen’s rights do not longer distinguish themselves
from the rights of any other human being.

The Maastricht treaty introduces European citizenship in the goal of
strengthening the existent relation between the European Union and the
citizens of member states, but does not define this notion.

The treaty limits to provide that “it is a citizen of the Union each
person who has the citizenship of a member state” and that “the citizens of
the Union benefit of rights and are subject to obligations provided by the
present treaty” (the CE treaty, Art.8, paragraphl7 new). And paradoxically,
inserts the dispositions consecrated to the Union’s citizenship in the CE
Treaty and not in the European Union Treaty.

This redaction which many have classified as ‘“confused and
hazardous” was not regulated by the Amsterdam Treaty.

In fact, the treaties from Maastricht and Amsterdam, although they are
based on the 2 conceptions, consecrate a number of rights which are more
similar to the notion of citizenship in a traditional way, than to that of a
citizen’s Europe.

European citizenship is essentially distinct from the national one,
which, according to the formulation of the Amsterdam Treaty, “completes it



[...] and does not replace it” (the CE Treaty, Art.17 new, paragraphl). Still,
by its conditions of assignment it derives, also as national citizenship, from
the nationality given by the member states.

Article 17 states that, by the dispositions of the Treaty, citizens of the
Union enjoy certain rights, but, equally, they have a number of obligations,
without specifying from where we deduce that those obligations are
correlated to the gained rights.

The second “news” brought by the Amsterdam treaty refers to Art.21
of the Treaty establishing the European Community, in which it stipulates
that each citizen of the Union can address the institutions and can receive an
answer in one of the 20 official languages of the Community.

The most important modifications refer to Art.18 of the Treaty
establishing the CE, in which it is stated, regarding to the right of free
circulation and the right of stay, that the Council’s institution can take
decisions regarding the favoring of exercising these rights, stated according
to the procedure of co-decision, provided by Art.251from the Treaty
establishing the CE.

In December 1% 2009, the Lisbon Treaty modifies the European
Union and the CE Treaties (without replacing them) and sets at the disposal
of the Union the legal framework and the juridical instruments necessary to
face the future challenges and to answer to the citizen’s expectations. The
Charta of fundamental rights in primary European law provides new
mechanisms of solidarity and ensures a better protection of European
citizens. The Lisbon Treaty specifies and consolidates the values and
objectives which are at the basis of the Union. These values are meant to
serve as reference point for the other European citizens and to show what
Europe has to offer to its partners from around the world. The Lisbon Treaty
keeps the existing rights and introduces new ones. Especially, it guarantees
the principles and freedoms written in the Charta for fundamental rights and
gives its dispositions obligatory juridical force. It refers to civil, political,
economic and social rights.

The Lisbon Treaty maintains and consolidates the “four freedoms”, as
well as the political, economic and social freedom of all European citizens.

The Union benefits of an extensive capacity to action in matter of
freedom, security and justice, which brings direct advantages in regards to its
capacity to fight crime and terrorism. The new provisions in matter of civil
protection, humanitarian assistance and public health also have the objective
of strengthening the Union’s capacity to respond to threats against the
security of its citizens.

The European Union citizenship offers a series of rights to the
citizens of member states and strengthens the protection of their interests.
Organized as such, they are: the right to free circulation, the right to stay and
settle down, the right to work and study in all member states; the right to vote
and the right to run for elections in the European Parliament and in local



elections in the resident state, with the same conditions as those set for the
citizens of the respective state; the right to petition before the European
Parliament and the right to address the European Mediator for examining
cases of maladministration of community businesses by the institutions and
authorities of the community (except the Court of Justice of the European
Communities); the right to benefit, on the territory of a third party state, of
diplomatic and consular protection from the diplomatic and consular
authorities of another member state in the case in which the resident state has
no diplomatic or consular representation in the respective state.

As a principle, the European and the national citizenship should not
be confused. The European citizenship is regulated by the laws of the
European Union (the communitarian European law), in which it has its basis;
and the national citizenship belongs exclusively to national law.

European citizenship does not suppress any of the inherent rights of
national citizenship. It just offers complementary rights which are exercised
either at the level of the Union, either at the level of member states.

Certain elements of European citizenship can sometimes be of the
nature to weaken national citizenship if to a person from another member
state is acknowledged rights that were reserved in the past only to citizens.

The European citizenship can then be perceived as threatening or
competing with national citizenship. This is obvious especially in regards to
the right to stay or the right to choose or to be chosen, not only in the
European Parliament, but also in municipal elections. Hence, the restraint of
certain states regarding the development of European citizenship. As such,
Denmark held to declare that the Union’s citizenship does not in any case
give the right to obtain Danish citizenship.

European citizenship is deducted from the nationality of a member
state. According to Art.8.1.CE (the new 17 article), “a citizen of the
European Union is any person who has the citizenship of a member state”.

So, the quality of European citizen is a subordinate of having or
gaining the membership of a member state. Hence forth, it comes to the
national law of each state to determine if a person has or has not its
citizenship. This solution has been quickly confirmed through the
Declaration regarding the citizenship of a member state. The Maastricht
Treaty according to which “each time when the Treaty establishing the
European Community refers to citizens of member states, the problem of
knowing if a person has the citizenship of one of these states is solved only
by using the national law of the particular state”.

In order to be according to international law, this principle raises
difficulties in the hypothesis in which a person has more than one
citizenships among which one would be of a member state. In the
international juridical order the opposability of citizenship towards third
party states is subordinate to the existence of “an effective link between the



person and the state”. But the CJCE has objected to the requirement for
effectiveness in the case of Micheletti, from July 7" 1992, as regards to the
freedom of establishment. Mister Micheletti, Argentinean at origin, but also
having Italian citizenship as descendent from lItalian parents, is the holder of
a degree in dentistry obtained in Argentina but registered in Spain from the
enforcement of a convention between the two countries. So, the right to move
to Spain in order to exercise his profession on the grounds that his normal
residence was in Argentina cannot be denied to him. The Court forbids a
member state “the right to pass effects of giving citizenship to another
member state by requesting a supplementary condition for the
acknowledgment of this citizenship as regards to exercising fundamental
freedoms provided by the treaty”.

But what is true as regards to the access in territory and the exercise
of a professional activity can be enforced also in regards to the exercise of
civil rights, as for example the admittance in public functions. Great
difficulties can appear if the states of the Union have different legislations
and practices in matter of giving and denying the citizenship, (a conflict
between jus soli and jus sanguinus, different practices when concerning the
naturalization of foreign workers). The states who narrow down the gaining
of citizenship risk to reluctantly accept the opening of their territory, of the
labor market or of the political rights to citizens coming from more liberal
member states. European citizenship logically invites to a certain
understanding between legislations as regards to the attribution of
citizenship, understanding very little accomplished in present because of the
great political sensibility of the problem.

Conclusions

European citizenship is added to national citizenships, without
erasing the latter. The citizens of member states of the European Union
benefit as such of a double citizenship. So, a Romanian citizen is at the same
time a Romanian citizen and a European citizen.
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CERTAIN ASPECTS OF THE RIGHT TO LIFE IN
THE CEDO JURISPRUDENCE
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Abstract

The right to life, the most natural of man’s rights, even though it is a
classic subject and analyzed for a long time by reputed authors, always
stays current and gains new meanings. The CEDO decisions regarding
several aspects of European regulations on the right to life are interesting to
analyze.
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Introduction

The right to life is one of the fundamental rights regulated by the
European Human Rights Convention. It is guaranteed to each person
through the depositions of Art.2 of the Convention. At the same time, these
depositions provide certain exceptional cases, when death is not a violation
of this right. The provisions of Art.2 are made whole with those stated in
Protocol 6 of the Convention regarding the cancelation of the death penalty,
and in Protocol 13 regarding the cancelation of the death penalty in any
circumstances.

The right to life seems as essential in the system of laws and
fundamental freedoms defended through the European Convention in
matter, because, without the consecration and the effective protection of this
right, the protection of the other rights would be pointless. It is obvious that
the right to life represents the essential condition of the possibility to
exercise all rights and fundamental freedoms. As often as the European
Court has stated, among the depositions of the Convention, which it
considers as primary or pre-eminent, it also exists the right to life, because,
without the protection of this right, the exercise of any other rights and
guaranteed freedoms by the Convention would be false. Art.2 defines the
limited circumstances in which death can be caused intentionally and the
European courts have always enforced a strict control each time such
exceptions have been brought forth by governments of contracted states.
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The object and goal of the Convention, the protection instruments of human
beings, impose for Art.2 to be interpreted and explained in such a way that
its demands are to be concrete and effective.”" Also, even from the first case
examined through Art.2 of the Convention, the Court has stated that this text
“guarantees not only the right to life, but also provides the circumstances in
which the cause of death can be justified; from this point of view, it is
placed among the fundamental texts of the Convention (...). Along with the
banning of degrading and inhuman treatments (Art.3), Art.2 establishes one
of the fundamental values of democratic society which forms the European
Council”. 2

In another case — Streletz, Kessler and Kreuzc vs. Germany, the
European Courts has pointed out the evolution of the right to life in
Conventions and other international instruments in matter, which have
always stated their pre-eminence. In this sense the Court has retained that
the Human Rights Universal Declaration from 1948 states in Art.3 that
“each person has the right to life”. This right has been confirmed through the
International Pact regarding the civil and political rights from 1966 and the
European Convention. “The understanding between the stated instruments is
meaningful, says the Court, indicating the fact that the right to life is an
undeniable attribute of the human person and it forms a supreme value
among human rights”.

It is noticeable that the formulation of Art.2 of the European
Convention is different to that used in mentioned international acts in
matter, adopted under the U.N., Art.3 of the Declaration simply states that
each person has the right to life, and Art.6 paragraph 1 of the Pact states that
the right to life is innate to the human person; this right must be protected by
law; nobody can freely be deprived of life.

Apparently, the protection of the right to life is better shaped in the
United Nations’ system, because the above mentioned texts mainly state the
right to life and then enforce the obligation of countries to defend this right
by law, as Art.6 paragraphl of the Pact does. On the contrary, the European
Convention lays emphasis on the obligation of mandatory states to protect
the right to life. In practice, the protection of the right to life in the system of
the European Convention is much more efficient than that offered by the
U.N. acts. Actually, controlling the way in which mandatory states
accomplish their obligations through respective international treaties is
completely different in the two systems of the present Universal Declaration
and, as its name shows, it has no force of constraint because it has not
provided any juridical mechanism to supervise its enforcement, and the

! S0, in Ilhan vs. Turkey, the Court stated in the sense that only in exceptional cases the acts
of bodily violence committed by an agent of the state can be analyzed as a violation of
dispositions from Art.2 of the Convention, when the death of the victim was not produced.

2 Corneliu Barsan — Conventia Europeand privind drepturile omului. Comentariu pe articole,
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efficiency of the United Nations Committee on Human Rights as a control
mechanism in enforcing the depositions of the United Nations Pact does not
even exceed the limits of the declarative. On the contrary the European
Convention has an adequate juridical mechanism, which, on the basis of a
contradictory procedure, controls the way in which the right to life is
defended in mandatory states of the Convention®.

“In essence, countries, through their agents, must not only refrain
from provoking the death of a person, but have the positive obligation to
take all necessary measures to the efficient protection of this right, which
includes the obligation to insure the progress of an efficient investigation
regarding the causes of a death when it has been made, with the
consequence of appropriate punishment of the guilty”.*

To better understand the regulation of the right to life it is called for
to know the holders of this right and the object of its protection. Since Art.2
states that each person’s right to life is protected by law, this means that we
have to see what is meant by the notion of “person”, in order to see how it
can benefit from this right, and, as regards to the notion of “life”, where it
begins and where it ends.

So it is required first to mention the notion of “person”. From this
point of view it is to be remembered that, since Art.2 paragraphl tells about
the right to life which is acknowledged to each person, it is clear that it had
in mind the physical person, the human person. Secondly, the notion of
“life” itself must be determined, in the sense of the same text, and the more
so the civil right is known that, in certain situations, operates the principle
according to which a child can gain rights from the moment it is conceived —
infans conceptus pro nato habetur de commodis ejus agitur. The problem of
knowing where the protection of the right to life begins is more than
delicate’. In other words, the conceived child but not yet born, goes under
the protection of Art.2 of the Convention. From this point of view we have
to keep in mind that, unlike Art.4 of the American Human Rights
Convention, which states that the right to life is protected ‘“generally
beginning with conception” (of the child), Art.2 of the European Convention
does not stipulate anything similar to the temporal limits of the right to life
and neither defines the person whose right to life is being protected®.

Regarding the legitimacy of voluntary pregnancy interruption, the
Court has been noticed in a petition from a person who could not claim that
had the quality of “direct victim” of the national legislation questioned.

® Corneliu Barsan, Convenfia europeand a drepturilor omului. Comentariu pe articole, Ed.
All Beck, Bucuresti 2005.
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Through its action, the claimant, married and father of 3 children,
complained in the year 1975 that the adoption of the Austrian legislature, at
the date of January 29" 1974, of a law which permitted, in certain
conditions, the interruption of voluntary pregnancy, has the nature to
contravene, among other dispositions, with Art.2 of the Convention, which
protects the right to life. In the decision regarding the validity of the request,
the Commission has stated that it is not in its competence to examine the
compatibility of a national law with the dispositions of the Convention
unless as regards to a concrete situation and not in abstracto. Furthermore, it
has retained that the claimant’s arguments in the sense that each Austrian
citizen is concerned by the dispositions of the discussed law, thanks to its
consequences regarding the future of the country, and that he is ready to
become the trustee of every child who would be born if the law’s
dispositions were not enforced, meaning the fact that he intended an “actio
popularis” and not an individual action, through which he could complain
the violation of a personal right, so his request was declared inadmissible’.
The right to life in the sense of Art.2 of the European Human Rights
Convention signifies the right to live, in the usual sense of the way, and not
the right to a decent life. In other words an economic and social right must
not be confused with the right to life, in the sense of Art.2 of the European
Human Rights Convention. This text protects life itself and not the right to
certain conditions in life.

In the doctrine and in the jurisprudence has been questioned the fact
that the text defends only the life itself of a person or also the person’s right
not to be harmed physically, or at the nature of its existence.

Also the surrounding in which the text speaks about the interdiction
of causing death intentionally, through the action of agents of the state’s
public force, does not mean that these could cause the death of a person
unintentionally.

That is why the Committee’s solution in a case against Belgium,
where the plaintiff complained about the death of her husband, caused by
the shooting without notice by a constable, threatened by another person in a
desperate action in a demonstration, in the sense that the death was not
caused intentionally, has received some of the harshest criticisms from the
doctrine, which lead the former European Human Rights Protection
organism to state its jurisprudence in the matter. That is why later on, in
similar circumstances, it was decided, in 1978, that the idea that “the right to
life of a person is protected by law” implies for the state not only the
obligation not to cause, through its agents, the death of a person
“intentionally”, but also to take every necessary measures for the protection
of life. And in the year 1984 it stated that the analysis of dispositions of
Art.2 of the European Human Rights Convention leads to the conclusion

" Comis, EDH, decision from December 10" 1976, n0.7075/1975, X vs. Austria, DR no.7.



that its dispositions do not concern only the cause of death, by the state’s
agents, intentionally. Any other interpretation seems incompatible to the
object and purpose of the text, which has in mind the protection of the right
to life in general ®

Interesting to discuss is if the provisions of Art.2 of the Convention
provide also the right to die. Regarding this right the CEDO has been
noticed repeatedly by persons who by any reasons did not want to live any
more.

One of the situations with which the Court has been noticed with was
the following: the plaintiff married by over 25 years, mother and
grandmother, paralyzed and suffering from a degenerative progressive and
incurable disease, with health rapidly deteriorated in the last period, in such
a way that she was completely paralyzed, could not express herself
coherently and was fed through a tube, but kept intact her mental
capabilities. Considering the completely degrading state of her health she
wanted to commit suicide but was unable to act alone in this. Due to her
condition, she had to be helped in the act of suicide by her husband. Only
that, regarding to Art.2 paragraphl of the English law of 1961 concerning
suicide, anyone who helps a person to commit such an act commits a crime.
In July 27" 2001, the plaintiff addressed, through her lawyer, the district
attorney with the request to not prosecute her husband, if he would help her
commit suicide. In a letter from August 8™ 2001, the district attorney
refused her to make such an arrangement, under the motivation that “no
matter how unusual the circumstances are, it cannot authorize the
commission of a penal crime”. ’

Another important matter to the doctrine, but also for the competent
authorities, was determining the boundaries of the right to life.

Regarding the first boundary of the right to life, we confront the
problem of the inexistence of an uncontested definition from the scientific
point of view of the beginning of life, although several theories have been
formulated. The question that remains is: the life of a human being begins
from birth or from conception? In the context of spectacular progress in
medical science, it is beginning to become a necessity the provision of a
juridical status of the human embryo, status which permits its efficient
protection. The European Council has already engaged on this path: a
recommendation regarding genetic engineering states that the right to life
and to human dignity involves the right to inherit the genetic characteristics
without suffering a genetic manipulation. So it has been asked from the
Committee of Ministers to quickly provide the acknowledgement through

8 Corneliu Barsan , Conventia europeand a drepturilor omului. Comentariu pe articole, Ed.
All Beck, Bucuresti 2005.
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the European Convention of a right to genetic heritage which has not
suffered any modification. Also, it is starting to shape up a right of bioethics
which will become one of the most important divisions of International and
European law in human rights.

Regarding the right to life of the unborn child, in a first
jurisprudential stage, CEDO has seemed to give also the fetus a “certain
personality”, independent to that of the mother, estimating that the
limitations of voluntary pregnancy interruption cannot be considered a
violation of Art.8 which guarantees the respect of private and family life.
However, the Committee has established that abortion in the tenth week of
the pregnancy in the purpose of protecting the physical and mental health of
the mother does not represent a violation of Art.2. Later, the Committee has
refused to recognize the fetus a right to life with absolute character, showing
that the term of “person” used in Art.2 does not also refer to the conceived
child. The fundament of the Committee’s argument in these cases was the
considerable diversity of national legislations regarding abortion.

So, in the case of Brugemann and Scheuten vs Germany (1977), the
Committee appreciated that through the Convention, therapeutic abortion
during the first months of the pregnancy is not forbidden. What happens in
the case of non therapeutic abortion in the first 3 months of the pregnancy?
The problem has not yet been solved at a European level, in this domain the
states having an extensive margin of appreciation. The European
Commission has shown that the right to life does not “seam” to apply except
at birth. The European Court has appreciated, in its turn that it is not
necessary to determine if the Convention guarantees a right to abortion or a
right to life to the fetus. Still, any constraint of the freedom to communicate
the information on abortion practiced outside the national territory has been
qualified as being contrary to Art.10 of the Convention which guarantees the
freedom of speech. In a regrettable way, European judges have not
pronounced on the right to life of the conceived child, which created
uncertainties on this problem, even more because certain national courts
have adopted a firm position in this matter.

As regards to “the last frontier” of the right or “the right to die”, the
problem remains controversial. European legislations approach the problem
of euthanasia in a different manner, even though they are all part of the
European Convention regarding human rights. In France for example, the
legislation ignores euthanasia and believes that the expression of the
victim’s consent does not justify the act. In Switzerland, active euthanasia
(through which death is accelerated in a positive act) is forbidden by the
Constitution and by penal law. Certain Swiss cantons permit passive
euthanasia, which is the right to refuse in advance the care or the artificial
prolonging of life. Only the Dutch legislation permits euthanasia from 2001.

The European Court’s position has been firm in this respect. In the
recent decision from Pretty vs. the United Kingdom, the court showed that



Art.2 cannot be interpreted, without distorting the language, as giving a
diametrically opposite right, which is the right to die by the hand of a third
party or with the assistance of public authority. The Court refused any
evolutionary interpretation of the Convention concerning Art.2, stating that
“in such a delicate matter, the solution must be political and not judicial”. °

The positive obligations that belong to the states for the effective
protection of the right to life and its limitations are being debated in the
Court’s recent jurisprudence. So, in January 22" 1997, the European Court
has been noticed with a request in which the plaintiff claimed, among others,
that British authorities did not warn her regarding the radiation effects her
father had suffered, so his health could not be supervised even from her
birth, which would be a violation of her right to life defended by Art.2 of the
Convention. In fact, the plaintiff showed that her father participated, as
military, in nuclear experiments conducted by the British army in the
Christmas Island between 1958-1959 in the Pacific Ocean, and thus he was
subject to nuclear radiations; at four years from her birth, in 1970, she was
diagnosed with blood cancer (leukemia), in her medical chart being retained
as a possible cause of illness “irradiated father”; that she was subject to
chemotherapy from the age of ten; that each year she had to do her medical
exams and that she was afraid to have children because of the risk of genetic
predisposition to leukemia. Also, the plaintiff has indicated that in the year
1992 she became aware of the content of a report of the Veteran’s
Association concerning British nuclear experiments, which stated the
existence of a significant incidence in the different kinds of cancer on
children of veterans who worked in the period of those experiments on
Christmas Island.

In its rationing, the Court began its analysis from the fact that, in this
case, the existence of an activity by the English authorities regarding the
deliberate harming of the plaintiff’s life was not sustained; so, as a
consequence, she had to determine, beside the special circumstances of the
case, if the state took all necessary precautions to prevent her father’s life
from being endangered.

The European Courts claimed that, if it is true that the father of the
plaintiff worked in the area of the suspected nuclear experiments, there are
no individual measurements of the received nuclear radiations, so it is
impossible to know for certain that this risk was dangerous during its
service. Furthermore, it was not approved in any way that the plaintiff’s
father had presented any symptoms from radiation exposure superior to the
accepted average of exposure.

The Court considered that it could ask the state to supervise the
plaintiff’s medical condition, only in the case that the radiations to which

10 Stelian Scaunas — “Dreptul international si drepturilor omului”, Pub.All Beck, Bucharest,
2003.



her father had been exposed could be proven to be of such nature that
represents real risks for her health. Or, the analysis of expert’s reports that
were filed did not convince the Court to sustain the existence of a causality
report between the irradiations suffered by the plaintiff’s father and the
ulterior appearance of the plaintiff’s leukemia. That is why the European
Court came to the conclusion that, reasonably, it could not be asked from the
state’s authorities to take certain actions on the basis of a causality report
that could not be established, and as such, it could not be claimed from the
state to have broken the dispositions from Art.2 of the Convention. ™

Conclusions

The regulations of the European Human Rights Convention have been
extensively debated before the Court. For the defense of interests the
citizens of mandatory states considered that the authority which better
guarantees the compliance of rights is the European Human Rights Court.

Starting from the multitude of requests with which the Court has been
brought to notice we laid emphasis only on several which concern some of
the most important controversial aspects of the right to life.
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A SHORT REFLECTION ON THE EUROPEAN
CONSTRAINT OF DOMESTIC LAW

Ramona Duminica”

Abstract

The present article wishes to point out what influence the European
Union has over domestic law. Without losing sight of or contesting the
positive effects of integration and the constitutional basis between the two
legal orders, we nonetheless appreciate that there are elements of constraint
of our domestic law.

Key-words: law crisis, domestic law, the primacy of the European
law, constraint

Introduction

Within the framework of the domestic legal order, the law appears to
lose its central role, as it has become less accessible to citizens and therefore
harder to be enforced. It has evolved and it is posing certain problems.

Thus, in contemporary society, characterized by an accelerated social
evolution and radical economic changes we are witnessing a decline in or a
“crisis” of the authority of the law. Besides the legislative inflation, the
incomprehensibility of the laws and the negative influence of the government’s
emergency orders, we consider the pressure or the constraint exercised by the
European Union as one of the main causes for the decline of the law.

1. The amount of statutes adopted by EU institutions — An element
of constraint of domestic law?

The EU is more than just an ordinary union of common interests of
several states; it has its own autonomous order of law whose subjects are not
just the member states, but also physical and legal persons as individual
entities.

European law regulate the legal relations that arise between states and
their nationals or better put between the governing bodies and the European
citizen and in certain cases it regulates even the relations between European
citizens®,

A study done by a French doctrinaire has shown that at the beginning
of 2005, European law consisted of almost 17 000 laws, mostly directives,

* Assistant Ph.D. Candidate, Faculty of Law and Administrative Sciences, University of
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regulations and decisions. Added to these there are about 3000 international
agreements between the Community or the European Union, certain member
states, on one side, and third party states on the other®.

Statistics show that there is an increase in the number of Union legal
norms, which is explained by the new competences granted to European
institutions by the Treaty of Maastricht in 1992, the Treaty of Amsterdam in
1997, the Treaty of Nice in 1992 and last but not least the Treaty of Lisbon.

Obviously, it is extremely difficult to appreciate with mathematical
precision what influence the European regulations have had on the domestic
legal dynamics, although it is clear that an inflation of Union laws makes it
more difficult for national legislations to adapt and to apply the law,
especially in new member states, such as Romania.

2. The primacy of European Union law and its direct effect

Following Romania’s adherence to and final integration into the
European Union, there has been a collision between the two legal systems: the
national legal system and that of the European Union. This has been posing
problems at a practical level, although from a theoretical point of view things
appear to have been settled thanks to the provisions of art. 148 of the
Romanian Constitution and the stipulations of the Treaty of Accession, which
consisted of transforming the European legal texts into national legal statutes.

According to art. 148, second paragraph of the Romanian Constitution
“as a result of the accession, the provisions of the constituent treaties of the
European Union, as well as the other mandatory community regulations shall
take precedence over the opposite provisions of the national laws, in
compliance with the provisions of the accession act”.

The act stipulating the accession conditions for Bulgaria and Romania and
the adaptations of the treaties that establish the European Union, contained in the
Treaty of Accession, states in art. 2 that “from the date of the accession, the
provisions of the Constitution, the EAER Treaty and the acts adopted by the
institutions before accession shall be binding on Bulgaria and Romania and shall
apply in those States under the conditions laid down in the Constitution, in the EAER
Treaty and in this Protocol”.

According to art. 249 (2) of the Treaty on the Functioning of the
European Union (TFEU) “The regulation shall have general application. It
shall be binding in its entirety and directly applicable in all Member States”.

Referring to the general characteristics of community regulations the
European Court of Justice (nowadays the Court of Justice of the European
Union) stated by its ruling on the 7" February 1973, in case 39/72,
Commission of the European Communities vs. Italian Republic, that:
“According to the terms of article 189 and 191 of the Treaty, regulations are,

2 Jean Maia, La contrainte européenne sur la loi, Pouvoirs - Revue francaise d'études
constitutionnelles et politiques nr. 77, Seuil, avril 1996, p. 54.



as such, directly applicable in all Member States and come into force solely by
virtue of their publication in the Official Journal of the Communities, as from
the date specified in them, or in the absence thereof, as from the date provided
in the Treaty.

Consequently, all methods of implementation are contrary to the
Treaty which would have the result of creating an obstacle to the direct effect
of community regulations and of jeopardizing their simultaneous and uniform
application in the whole of the Community”.

The direct applicability of Union regulations implies that they apply
within the framework of national legal order as they were adopted, without the
need to accept or transform them into national laws®.

Thus, the relation that has been formed between European and national
law is very complex. It has evolved and has faced great difficulty in
assimilating and applying the EU regulation at a national level.

The main feature of these relations between European and national law
is cooperation, starting with the necessity that the two components of the
European Union’s legal system complete one another in the pursuit of a
common goal of promoting general objectives. Between the EU law and the
national law there is an interdependency reflected by the fact that certain
provisions of the national law are valued®.

However, between these two components of legal order there is also
some conflict. It has been noticed that there are disagreements between the
two systems of law in those cases where the EU law states the direct rights
and obligations of EU citizens, whose content is different to that stipulated by
national law. Two principles have been instituted in order to solve these
disagreements: the supremacy of EU law and the principle of its direct
applicability.

At present, the principle of supremacy is sanctioned by Declaration nr.
17 — annexed to the Treaty of Lisbon suggestively entitled “Declaration on
primacy” where it is expressly stated that: “...the Treaties and the law adopted
by the Union on the basis of the Treaties have primacy over the law of
Member States...”.

Thus, according to this principle European statutes will render
ineffective any current or subsequent regulations belonging to national law, in
case they oppose each other, of course and in case there are reasons that place
the situation under the authority of the European law.

In order to ensure the complete effectiveness of EU law primacy it is
also necessary to ensure its interpretation in each Member State. Given that
the primacy of Union law over national law is a thing of principle, the

® Lucretia Dogaru, Aplicarea normei juridice ca finalitate a interferentei sistemului de drept
romanesc cu dreptul comunitar, Revista Roméana de Drept Comunitar, nr. 4/2008, p. 62.
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Member States are obliged to guarantee that the national legislation present no
obstacle to its full effectiveness, and if otherwise legal proceedings® can be
brought up before justice.

Besides the principle of supremacy of European law, the principle of
direct effect represents part of the basis for European Union’s legal order.

The concept of “direct effect” is tightly linked to the principle of
“direct applicability”, without being mistaken for it. Even though some
authors® do not make the distinction between the two, using them to express
the same idea, at present it is accepted that direct applicability is that ability of
the European law to be incorporated within the national law, without needing
a complementary national statute, while direct effect refers to that situation, in
which a European law creates rights for private individuals, which they can
invoke before the national courts’.

As jurisprudence has shown, the European Union has a new legal
order, in favour of which the Member States have limited their sovereign
rights and both their inhabitants and these states have become subject to this
new order. Thus, independently of the legislation of member states, the Union
law not only imposes new obligations upon people, but it is also destined to
offer them rights that will become part of their legal legacy. These rights
appear not only when decreed by treaties but also in virtue of the obligations
clearly imposed upon Member States and European institutions®. This way,
people may always invoke the provisions of European law before a national
court of law against the authorities of the state in virtue of a vertical effect, in
accordance to whether the state in question has not applied these provisions
while these they are precise and unconditioned enough and it is not necessary
to make a national notification that they have been taken into consideration®.

Concerning the relations between people, in general, directives do not
have any effect. However, in practice an indirect horizontal effect of
directives has been acknowledged, although not constantly, in virtue of which
they may be invoked if necessary in order to clarify provisions of national law
or to remodel the solutions offered by it. The indirect horizontal effect may
come from the national judge’s obligation to interpret national law in such a
way as to match with the directive, however, if it does not, then the obligation
to interpret accordingly and therefore the indirect horizontal effect exist no
longer, and priority is given to the trust placed by people in the validity of

® Elise Valcu, M. Delcea, Elemente de drept comunitar, editia a-11-a, Ed. Sitech, Craiova,
2006, p. 201-202.
® G. Isaac, Droit communautaire geénéral, Ed. Armand Colin, Paris, 1998, p. 171.
" J.C. Cautron, Droit européen, 6' édition, Ed. Dalloz, Paris, 1994, p. 141.
:O. Manolache, Drept comunitar, Ed. All Beck, Bucuresti, 2003, p. 57.
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their national law, due to the principle of legal security that will limit the
horizontal effect™.

That is how, through the existence of these two principles, beyond the
uncontestable benefits that they bring, they still constrain the national law,
which is subordinated to the European law.

3. Solutions to reduce the constraining effect of EU law on national
law

Conscious of the corrosive effect its law has of national law, the
European Union has tried to limit this danger by sanctioning the principles of
subsidiarity and proportionality, consolidated at present through the Treaty of
Lisbon and by trying to increase the importance of the roles of national
parliaments.

The purpose of subsidiarity is to firmly limit the abilities of the
European Union in order to protect the sovereignty of states.

The principle of subsidiarity represents a means of close political
organizing, which combines the need for sovereignty with the respect of
autonomy, as the only one able to shoulder the diversity of the European
Union and the simultaneous objectives of expansion and permeation of the
integration process and the conservation of the sovereignty of Member States,
because the idea of subsidiarity is based on the acceptance of a pluralist
society™.

Subsidiarity is also viewed as a solution capable of disarming tension,
contributing to the efficiency of all activities, especially at the level of
European institutions, but also as a balancing factor.

The principle of proportionality is tightly linked to the principle of
subsidiarity. It is applied in different situations to limit the abilities of the
European Union and the means whereby they are used, while also having the
role to identify the substance and the meaning of fundamental liberties
decreed by constituent treaties, as it is complementary to principles of justice
and equity.

The principle of proportionality carries considerable importance in
protecting the individual, considering its role of “endorser of substance” with
respect to protected fundamental rights*?.

Last but not least, it is worth relating these principles to the provisions
in the Treaty of Lisbon.

Lastly, it was sought to clarify the limits of the Union’s competences,
which are categorized in three types: exclusive competence, shared

19 Elise Valcu, M. Delcea, Elemente de drept comunitar, editia a-11-a, Ed. Sitech, Craiova,
2006, p. 204-205.

11 R Veliscu, Principiul subsidiaritatii in dreptul comunitar, in Revista Transilvana de Stiinte
Administrative, nr. 2(11), 2004, p. 174.

12). Alexandru si colab., Drept administrativ european, Ed. Lumina Lex, Bucuresti, 2005,
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competence and supporting, coordinating or complementary competence. The
principle of subsidiarity applies to further non-exclusive competences; the
treaty institutes the obligation of every institution to ensure that the two
principles defined in art. 5 CE are observed. Article 5 from the Protocol
regarding the applying of the principles of subsidiarity and proportionality
reaffirms the obligation to motivate all legislative projects accordingly; each
such document must contain a detailed sheet, which permits the evaluation of
whether the principles are upheld, as well as financial impact and the
implications on national and regional legislations, accordingly. The deadline
allowed to national parliaments in order to examine legislative projects and to
issue a notice referring to the principle of subsidiarity is extended from 6 to 8
weeks™.

A means of controlling subsidiarity is also put into place, according to
which, in case a legislative project is contested through vote by a third of all
national members of parliament (and a quarter in case of a legislative project
concerning freedom, security and justice), the Commission will reexamine the
legislative project and may decide to maintain it as it is, modify it or simply
withdraw it. Thus, legislative projects will be revised, no matter what legal
procedure is applied, when the required vote quota is met, yet this does not
mean that the one who issued it (normally the Commission) is obliged to
withdraw or modify it as well*,

Therefore, as doctrine has shown™ “the role of national parliaments is
still a symbolic one, while the Commission is not obliged to withdraw its
legislative proposals. The Treaty stipulates the possibility that, before
finishing reading the proposal for the first time, the European legislative body
may decide (the Council with the vote of 55% of members and the European
Parliament with a majority vote) to reject the legislative proposal, based on
the notices of the national parliaments. However not even in this case is the
result due to direct action from the national legislative branch, but also based
on decisions made at a European institutional level”.

Conclusions

The relatively large amount of statutes created by the European
institutions, the affirmed primacy of these statutes over domestic laws and the
consequences on the national legal systems that spring therefrom, all these
encourage us to discuss the European constrain of domestic law.

Obviously, we offer a single point of view and we are not trying to
denigrate the European structure nor deny its benefits, especially since the
integration of Union law into our national law is based on our own

15 «
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Constitution, and the harmonization of our national law with the European one
is our main goal in order to uphold democratic exigencies.
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A FEW CONSIDERATIONS ON THE STRUCTURE OF
THE ROMANIAN PARLIAMENT WITHIN THE
EUROPEAN CONTEXT

Ramona Duminica”
Andreea Drighici™

Abstract

Starting with the current doctrinal controversies of bicameralism and
unicameralism, the present article seeks to propose a coherent solution for the
structure of the Romanian parliament in relation with internal particularities
and the European context.

Key-words: Parliament, bicameralism, unicameralism, the European
context.

Introduction

Traditionally, in every democratic society the legislative power is held
by parliament, considered in literature as being *“...the common point of
intersection of political interests, of conflicting debates on the topic of how to
solve the social problems and the major conflicts that arise in society. 1

With regard to the number of chambers there are two broad categories
of parliaments: unicameral and bicameral; in rare situations there can be
more than two, in which case we have multicameralism.

1. The Specific Nature of the Romanian Parliament’s Current Structure

The structure of the parliament is closely linked to the structure of the
state. Generally, the unitary state imposes a unicameral parliamentary
structure, while a federal state has a bicameral parliament. However, this
formula does not apply everywhere, and thus there are many unitary states
that have bicameral parliaments, Romania being amongst them.

If in the case of unicameralism, seeing as there is only one chamber
whose responsibilities and rights are established by the Constitution and other
laws, there are no problems of qualification, the same cannot be said of the
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bicameral structure, which has been widely analysed in the literature and
starting from the constitutional and legal provisions many types of
bicameralism have been identified. In order to ascertain what type of
bicameralism exists in our country today, we will present two of the best-
known doctrinal classifications.

One of them is developed by G. Sartori® who uses two variables to
identify the types of bicameralism that exist in the world. The first variable is
the equal — unequal power of the two chambers, and the second variable
consists in the similarities or differences between the two chambers, more
precisely whether they are similar or different in their nature or their structure.

In the case of the first variable, when the power of the two chambers is
unequal we have a weak or asymmetric bicameral system (e.g. Great Britain),
and when the power of the two chambers is almost equal we have a strong or
symmetric bicameral system (e.g. Germany). Last but not least, when the
power of the two chambers is equal, we have a perfect bicameral system (e.g.
Italy).

As to the second variable, we can distinguish between types by
whether the two chambers are: identical in their nature, if they are both elected
or represent populations, and not territories (e.g. the Czech parliament, the
Romanian parliament) or are similar in composition, if both are elected
through harmonised electoral systems (either both are proportional, or both
are majoritarian — e.g., the Romanian parliament). If these conditions of
similarity are not met, then we have differentiated bicameral systems (e.g., the
parliaments in Great Britain, Ireland or Austria)®.

Arend Lijphart'offers us a more complex classification of
bicameralism. He distinguishes between: symmetric or asymmetric bicameral
parliaments and between congruent and incongruent bicameral parliaments.
“Symmetric chambers are those with equal or moderately unequal
constitutional powers and democratic legitimacy. The asymmetric chambers
are very unequal from this point of view”>. The author quoted here appreciates
that there are states with incongruent bicameralism, e.g. Germany, Spain,
France and states with congruent bicameralism — Austria, Italy, the Czech
Republic and others.

After the constitutional revision in 2003, Romania is, according to
Sartori’s classification, a bicameral system that is leaning towards becoming a

2 Giovanni Sartori, Comparative Constitutional Engineering, Palgrave Macmillan, London,
1997, translated into Romanian by G. Tanasescu, J. M. Stoica, Ingineria constitutionald
comparatd, Ed. Institutul European, Iasi, p. 249-256.
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perfect one, which means that the Chamber of Deputies and the Senate have
equal power. These two chambers are similar in their nature and composition.
According to Lijphart, the current Romanian bicameral system is strong,
symmetric and congruent.

Romanian doctrinaires consider that our country has an integral and
perfect bicameral system, generated in fact by the two chambers “having a
position of equality, resulting from the fact that both are elected by universal,
equal, direct, secret and freely expressed vote, which therefore makes them
legitimate. Consequently, both chambers of parliament have the same
authority”s.

In case that the first chamber notified is the Chamber of Deputies, then
it votes on a law project that it will subsequently send to the Senate. The
Senate has three options at its disposal: adopt the law in the same form as the
Chamber of Deputies voted for, amend it or they can disagree with it.

Therefore, in the first case the Senate confirms the vote of the first
Chamber, in the second they modify the expressed will of the first Chamber
and in the second it invalidates the Deputies’ vote. Thus, the final decision
belongs to the Senate, if it has the authority to legislate in that specific field in
accordance with the Constitution.

If the first Chamber notified is the senate, the procedure is the same,
only the roles of the Chambers are different.

In conclusion, the Chamber that actually decides is the one that makes
the final decision. Taking these things into consideration, Romanian
bicameralism is a strong one, in which both Chambers control each other
mutually, but in a way defined and coordinated beforehand, in the sense that
the legislator has outlined in the Constitution in which fields the two
Chambers have authority’.

Since 2003 Romanian bicameralism has received many
counterarguments. Thus, it has been criticised for:

- maintaining equal power between the two Chambers;

- maintaining inefficient and redundant parallelisms (the same voting system, the
same mandate length, the same population being represented by both deputies and
senators).

- the Romanian solution adopted by the revised Constitution is contrary to
bicameralism, because the bicameral parliament has actually been transformed
into three unicameral parliaments®.

- sanctioning the presumption that a legislative initiative, even if it has not
been voted by either Chamber, is considered adopted by simple passage of
time. After the 45 day period has expired, or 60 day period in the case of

® 1. Muraru, M. Constantinescu, Drept parlamentar romdnesc, Ed. All Beck,
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codes or other especially complex laws, the legislative initiative is considered
approved. Therefore we have a case of “adopting the law by not adopting”,
which presents a paradox: “formally, mathematically it is a «perfect»
bicameral system, as there are only two Chambers, thank God; functionally it
is a radically «imperfect» bicameral system, as only one of the two has the last
word in the «legislative verdicty™®.

- Romanian bicameralism generates large and useless costs.

In our turn, we appreciate that no matter how optimal the
constitutional solutions are, any parliamentary system, whether bicameral or
unicameral, can be dysfunctional if in practice there is demagogy and a lack of
responsibility, as the absence of a constitutional norm can be alleviated

through rigorous and civically responsible parliamentary activity.

2. Romanian Bicameralism in the European Context

By European Union levels, the Romanian bicameral Parliament, as
stipulated by the Constitution of 1991, revised in 2003 is unique in
comparison to other bicameral systems, because it is the only one where both
senators and deputies are elected by the same voting system, directly by the
citizens, they represent the same population and have a common mandate of
four years.

For example, if we look at some European states such as Italy, the
Czech Republic, Poland, which have parliamentary systems similar to the
Romanian one, we will observe that in Italy, senators are elected depending on
the region, in the Czech Republic deputies and senators are elected by the
same voting systems, directly by the citizens, however the senators’ mandate
is longer than that of the deputies, and in Poland the mandates of deputies and
senators alike are equally long, they are elected directly by the citizens, but by
distinct voting systems.

In Spain, the legislative initiatives belong to the Government, Congress and
the Senate, but there are also public initiatives. According to art. 66 of the
Constitution, both the Congress of Deputies as well as the Senate represent the
Spanish people, although the Congress of Deputies is elected by universal, equal,
direct, secret and freely expressed suffrage, within the terms stipulated by law, while
the senate is considered as the Chamber of territorial representation, the rule being
that every region elect 4 senators by universal, equal, direct, secret and freely-
expressed suffrage.

Article 36 of the Belgian Constitution stipulates that the federal
legislative power is exercised collectively by the King, the House of
Representatives and the Senate, and article 42 specifies that members of the
two chambers represent the nation and that they are elected.

°|. Deleanu, Institutii si proceduri constitutionale - in dreptul romdn §i in dreptul
comparat, Ed. C.H. Beck, Bucuresti, 2006, p. 188.



Also, we consider useful comparing the situation of the Romanian
Parliament by relating the dimension of the population with the parliamentary
structures and the number of members of parliament from all the other 26
European member states.

Besides Romania, 13 other European states in the EU have bicameral
parliaments: Austria, Belgium, the Czech Republic, France, Germany, Ireland,
Italy, Poland, The United Kingdom, Slovenia and Spain, while the remaining
14 have unicameral parliaments: Bulgaria, Cypress, Denmark, Estonia,
Finland, Greece, Latvia, Lithuania, Luxemburg, Malta, Portugal, Slovakia,
Sweden and Hungary.

By the number of members of parliament, Romania is ranked seventh,
behind: the United Kingdom, Italy, France, Germany, Spain and Poland®°.

On a world scale, as concluded by a report of the Inter-Parliamentary
Union (IUP) from 2009, there are more unicameral parliaments than
bicameral ones. However, the bicameral parliamentary structure is adopted by
some of the wealthiest states in the world™.

3. Unicameralism or bicameralism in contemporary Romania?

Throughout the years, but especially in the last year, politicians and
specialists have been debating by bringing forward reasons for and against
unicameralism and bicameralism.

Unicameralism poses no problems to define, as it is a unitary
parliament, undivided, containing a single chamber. Instituting this structure is
firstly based on the fact that any subsequent division of the parliament could
weaken its authority before the executive branch and this would complicate
the legislative process.

The arguments in favour of unicameralism are divided in three
categories: arguments of political philosophy, arguments that refer to the
functioning of institutions and arguments that take into consideration the
relationship between democracy and bicameralism®?.

Thus, one argument of political philosophy results from the fact that
unicameralism is inspired by J.J. Rousseau’s theory of sovereignty. According
to this theory, sovereignty is indivisible, in principle it is impossible to divide
the representation of the nation, the expression of this sovereignty.

Another argument, included in the second category, consists in the fact
that if the two chambers are elected at the same time, for the same mandate
and in the same manner and it has the same suffrage, the same method of
scrutiny and the same electoral body, then they express the same interest, have
the same composition and consequently in principle the division of these two

10 A se vedea situl: http://europa.eu/abc/european_countries/index_en.htm .

11 A se vedea situl: http://www.senat.fr/senatsdumonde/index.html .

2p c. Danisor, Drept constitutional si institutii politice, Teoria generald, vol. 1, Ed. C. H.
Beck, Bucuresti, 2007, p. 413.
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chambers is useless. On the other hand, the existence of a second chamber
weakens the legislative branch in favour of the executive one®.

The arguments against a bicameral democracy show that if the two
chambers are not elected at the same time, their majorities differ and may also
be contradictory, which would impede the process of expressing the
democratic will. If indirect suffrage is used to elect the second chamber, it
would more likely represent a gathering of notables than the people, which is
obviously undemocratic. If a different electoral system were to be used,
democracy is harmed because forming the majority is contradictory. In case
one of the chambers is elected for a longer duration, it distances itself from the
electorate and thus it somewnhat escapes its control®*,

These are but a few of the advantages of unicameralism, which justify
the tendency towards this type or parliamentary structure in countries such as
Sweden, Norway, Finland, Iceland, Denmark, Croatia, Hungary, Bulgaria,
Greece, etc.

Among the arguments for bicameralism given by doctrine™, we keep
in mind that:

- by avoiding to concentrate all the power on parliament, the chambers,
mutually prevent themselves from becoming a prop for an authoritarian
regime;

- the quality of the legislative act can be elevated by successive analysis of the
laws by the two legislative bodies;

- controlling the executive branch is more efficient by means of the two
chambers;

- bicameralism combines the principle of representation on a national level
with the principle of representation on a regional level;

- bicameralism is a modern means of ensuring the principle of separate powers
within a democratic state;

- bicameralism is the most suited to give cohesiveness and to act as a
guarantee of stability in times of transition.

All these controversies culminated with the referendum on the 22"
November 2009, organized simultaneously with the first round in the
presidential election, which consulted the Romanian electorate on two
subjects representing fundamental problems in the existence of a general state
of law, and especially for the legislative body to be run well: the transition of
the Romanian Parliament from a bicameral to unicameral and reducing the
number of members of parliament.

The results of the referendum has shown that 72,3% of citizens that
have voted have agreed to this transition to a unicameral parliament, while

B D. C. Danisor, op. cit., p. 414.

™ Ibidem
* Bogdan Dima, Structurd bicamerald sau unicamerald pentru Parlamentul Romdniei?,

Revista de Drept Public, nr. 3/2009, p. 45.



83,31% have voted in favour of reducing the number of members of
parliament, from 471, the current number, to 300.

Although we appreciate that the Romanian citizens have approved this
change, choosing the structure of parliament constitutes a far more extensive
process, considering the fact that it represents one of the bases of a
functioning and consolidated state of law and democracy.

First if all, choosing between one or two chambers does not constitute
just a technical aspect related to the forming of a structure. The decision to
have either a unicameral or a bicameral parliament is tightly bound to the
model of democracy that functions in a state™.

In order to find the most suitable structure for a parliament we must
take into consideration the institutional and political relationships within the
state.

Last but not least, it is vital that we identify and analyse in detail all the
factors that influence the structure and the way in which parliament functions.
In reality, the problem of modifying the structure of parliament is part of the
wider problem of ensuring an efficient system of checks and balances
between the three powers in the state’”.

Conclusions

The analysis of arguments for and against bicameralism/
unicameralism as well as of the structure of the parliaments of European
Union member states has afforded us the possibility of concluding that at
present, in Romania, the alternative of a unicameral parliament can be a viable
option. However, in our case, we consider the current structural
transformation from a redundant bicameral form, symmetric and congruent to
an efficient bicameral system, asymmetric and incongruent, in which the two
chambers have the role to maintain the balance and to reflect, so that the
parliament is truly, as stipulated by the Constitution, the ultimate
representative body of the Romanian people and the sole legislative authority
of the country, timely and beneficial.

Bibliography

Dima, Bogdan, Structura bicamerala sau unicamerald pentru
Parlamentul Romdniei?, Revista de Drept Public, nr. 3/2009;

Dima, Bogdan, Parlament bicameral versus Parlament unicameral,
Sfera politicii, nr. 140/2009;

Vida, loan, Comentariu articolul 61 din Constitutia Romaniei, in 1.
Muraru, Elena Simina Tanasescu (coordonatori), Constitutia Romdniei.
Comentariu pe articole, Ed. C.H. Beck, Bucuresti, 2008;

16 B, Dima, Parlament bicameral versus Parlament unicameral, Sfera politicii, nr. 140/2009,
p. 32.
" Ibidem.



Danisor, D. C., Drept constitutional si institutii politice, Teoria
generala, vol. 1, Ed. C. H. Beck, Bucuresti, 2007,

Deleanu, |I., Institutii si proceduri constitutionale - in
dreptul romdn si in dreptulcomparat, Ed. C.H. Beck, Bucuresti, 2006.

Muraru, 1., Constantinescu, M., Drept parlamentar romdnesc, Ed.
All Beck, Bucuresti, 2005;

Lijphart, Arend, Patterns of Democracy: Government forms and
Performance in Thirty-Six Countries, Yale University Press, 1999, New
Haven, translated into Romanian by C. Constantinescu, Modele ale
democratiei. Forme de guvernare si functionare in 36 de tari, Ed. Polirom,
lasi, 2000;

Sartori, Giovanni, Comparative Constitutional Engineering,
Palgrave Macmillan, London, 1997, traducere in limba romana de G.
Tanasescu, J.M. Stoica, Ingineria constitutionala comparata, Ed. Institutul
European, lasi;

http://europa.eu/abc/european_countries/index_en.htm;

http://www.senat.fr/senatsdumonde/index.html .



http://europa.eu/abc/european_countries/index_en.htm
http://www.senat.fr/senatsdumonde/index.html

SUPRASOCIETARE STRUCTURES IN ECONOMIC
ACTIVITY
EUROPEAN PERSPECTIVE AND VISION

Duret Nicu®

Abstract

Upgrading corporate legal institutions is a process pursued with
determination. Determining the stability and strength limits the European
regulatory system is not a prospect too close. As with all European
construction as a whole, it's a corporate law system that seeks the natural
course through the difficult terrain of different national approaches, is still far
from smooth over the flattened areas of consensus.

Key words: European Union, groups of companies, commercial
companies, Corporate law.

Introduction

Groups of companies are realities suprasocietare structures that can
not be legally discarded, but they do not have a coherent regulatory or
legislative recognition distinct. The situation derives from state law the
Directive Designed euroepan where groups of companies has never been
adopted. Among groups of companies, holding companies, however, have
special regulations and conceptual limitations, if not themselves, at least for
use in sensitive areas lo existence can not be ignored.

Feature specific groups of companies is an economic, legal and study
remains to define how to carry out control relations. Suprasocietar Group has
no legal personality, subsequently, either their own assets. Suprasocietare
control structure is unique however, in areas strictly limited legal effects to be
obvious and necessary to be covered.

With no single regulator, each particular area of interest and has
defined its own group of companies to solve their legal effects covered. For
this reason, the module defining the concepts of interest is limited to specific
and general treatment, a translation of concepts in particular in the overall
plan of the group of companies. Lack of a single regulatory npoate not be
supplied by extrapolation of the areas covered concepts unique to the concept
drawing, in the absence of express reference.

* Lecturer/ Ph.D. candidate, Danubius University of Galati, Faculty of Law nicuduret@univ-
danubius.ro
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The issue of corporate superstructure has been a separate proposal for
a directive of the European Commission since 1984 (Directive of the Ninth
Company), who has not reached consensus Directive European ramanan in
draft form. The failure of the proposed directive comes from the status quo of
the majority of Member States legal system, which contains no explicit rules
in the field.

If a comprehensive settlement appears to be outdated, even the
commission® has proposed rules establish the framework for companies in a
group that would allow the rights of creditors of the company and the
existence of a fair balance between the obligations and benefits to
shareholders. Common policy group shall not affect the individual interests of
each group member, to ensure respect for the rights of creditors and other
shareholders, the minority of private companies.

For shaping the concept of group of companies, the directive is based
on the notions of parent and subsidiary, directly or indirectly control their
influence. Amounting to a general level, the sense of group directiovei
extends through assimilation to the dominant influence of the condition as a
way of defining the group, but also by supplementing traditional control over
the subsidiary's parent company as a whole with the leadership of the
company and the subsidiary's Mommy .

Systematizing European norms on groups of companies, the lack of
regulation unit can be raised mainly in the Directives on companies and
regulated markets and in particular competition law?.

From the perspective of Romanian law, the issue of groups of
companies is a new concept. Compared to the previous lack of regulation, the
Romanian legislature has only, in this case more than alre seats directly
importing European references to groups of companies. For this reason,
lending and gaps in the Community, the Romanian law knows no concept of a
legislative consecration, no single source of regulation. Furthermore, the rules
of the incidents stop several times to direct transposition of the European text,
the Romanian legislature abdicates regulatory expectations, coherent and
comprehensive law of the recipients.

Implementation efforts is taken in some cases directly by ministries or
autonomous authorities (Competition Council, Ministry of Finance National
Bank of Romania, etc), in the absence of a regulatory framework, regulatory
updated situaeaza is often limited or beyond it, their regulatory powers. We
appreciate that the legislature, in its logic, you should view and apply rules,
shaping of legal practice, to achieve regulatory requirements inclined reality,

! European Commission Communication to the Council and European Parliament,
"Modernisin company law and corporate governance rules increased the European Union - A
Plan for Development" (COM/2003/0284).

Z Directives companies address issues in the context of groups of companies acquired by the
company's own shares (Il Directive, 77/91/EEC) and especially in the context of rules on
financial reporting and consolidation of accounts 8Directiva Vlla, 83/349 / EEC).



not just for regulatory compliance and harmonization with European
secondary law.

SUPRASOCIETARE STRUCTURES IN ADDRESSING STANDARDS
FOR COMPANIES

Classically Company Law does not cover groups of companies,
identity and structure without legal personality - even if they are not treated
specifically, there are special rules ingtre reglemeneteaza certain legal
relationships between the companies that control connections exist. One such
area of interest for the legislator is armed with severe restrictions on holdings
of mutual (cross-holding) the equity of the corporation will be treated in
accordance with European standards as their indirect holdings. Commercial
Law, in its older, established a rule that the ban on joint stock companies to
acquire its own shares, both directly and indirectly.
Astazi, urmarind acelasi text european (in acest punct nefiind schimbat), legea
societatilor comerciale interzice societatilor sa subscrie propriile actiuni .

Today, following the same European text (at this point is not changed),
company law forbids companies to underwrite its own shares®,
The difference, which can be considered as a substance, draws the distinction
between primary issue of shares on acquisition ff secondary market, the actual
purchase of shares already in circulation. Thus holding their shares through
secondary market acquisition, becomes a situation allowed by law. Exceptions
to the rule laid cunaoste allow limited* or unlimited detention of its shares.

Conditions of acquisition of own shares shall be applicable to both the
company itself and for companies who are against this type of relationship
between a subsidiary and a parent, in the end application that requires a
separation of a group companies. de o delimitare a unui grup de societati.

Conditions of acquisition of own shares shall be applicable to both the
company itself and for companies who are against this type of relationship
between a subsidiary and a parent, in the end application that requires a
separation of a group companies.

Compared to this, the legislature has drawn a very general area
companies who are in relationships of dependency with a company: other
dominant companies in which the company holds, directly or indirectly, the
majority of the voting rights or whose decisions can be influenced
significantly Company shares (dominant).

This notion of significant influence is not explicit, it actually removes
European legislation (Directive Il of the corporate law), which governs the

¥ Legea nr.31/1990, art.102 alin.(1).

* The acquisition is only permitted: following the extraordinary general assembly decision
setting the number of shares, mode, minimum and maximum value of the acquisition,
payment can be made only from sources provided by law, must be fully paid shares and in a
number not exceed 10% of the equity-art.1031alin.1 of Law 31/1990.



area 8"dominant influence™ concept Carew appear in Romanian law until
2006°.

Legal text refers to an abstract influence for qualification purposes, not
for acquiring private decision dominant shares. The approach is correct,
simply because the purpose of acquiring shares influence the interest and
purpose transcends the norm. Only a stable relationship of dependence
extending the system to acquire the shares and warrants finally enables
companies dominated the assimilation of the shares acquired by the
acquisition of own shares. A simple conjecture in terms of reaching particular
decisions between companies is not so clear-cut apology and consequences
extending the system to acquire its own shares.

What the legislature intended - without worrying about the groups of
companies is preventing fraud. Acquisition of own shares through a controlled
company is merely an attempt to avoid a restrictive legal regime. Evasion of
regulation leaves unresolved situation of groups of companies in the same
group of companies that depend on the same parent company.

Demarcation of the group of companies, even for purposes of
regulation, it is important for proper application of rules relating to the
purchase of own shares, the lack of such a delimitation of the group of
companies, which apply to legal refgimul leaves unresolved practical
situations. Legal rule is solely concerned with a relationship of "radial”, the
dominant society and a society dominated. Relations between dominant
companies themselves, between the horizontal members of a group, however,
are not covered..

Conditions of acquisition of own shares, and remedies for breach
thereof, are rules of European law. Starting from the basic treaty of the
Union's® aim is to ensure adequate protection for creditors and third parties in
the company.

From this point of view and to achieve this goal, secondary European
law was concerned realitgatea, maintenance and capital on the compulsory
disclosure of such joint-stock companies.

European arrangements, followed very closely by the rules of law
intermn, establishes a firm prohibition on underwriting own actions and
restrictive legal regime in the acquisition and holding of own shares by
companies.

If we follow closely the existing legislative gaps in the regulation of
groups of companies, the European Directive raised the matter, recommends
precisely the lack of regulation of groups of companies legislation in the
Member States to define this dominant influence. In this case, if the Member

® These changes in company law (in which the dominant influence has been replaced with
"significantly influenced decisions) are made by Law 441/2006.
® Treaty of Rome,art. 58, became after the Reform Treaty, the Treaty on European Union.



shall make this determination, must be classified as "dominant influence" at
least two situations: the dominant company has the right to appoint or remove
a majority of management or supervisory bodies and the company has full
control over most of the votes attached to shares Understanding entered into
with other shareholders.

When referring to the American vision, we see that American law has
treated differently registration, issuance and holding of own shares. The best
example is the actions "left on the shelf" and the shares issued, but not giving
to subscruere available to the company for reasons of rapid further financing.
In this way the company to register securities may be offered to investors in a
continuous or delayed in the future. Operation is subject to compliance,
placing limitations / considerations related to their use of transparency and
investor protection.

GROUPS OF COMPANIES IN FUTURE FISCAL AND BANKING

Relevant is the fact that one of the main regulatory areas for groups of
companies the consolidation of accounts in order to achieve the company's
financial statements. Financial statements that satisfy the information
requirements of both shareholders and investors and tax requirements.

In the interest of the tax legislation defines doctrine affiliate
relationship. Relevant group structure for tax purposes is based on a threshold
of relevance: a person owns, directly or indirectly, at least 25% of the units,
shares and voting rights of another legal entity, or controls fact that legal
person.

Affiliation relationship is commutative, that society is dominated
society afiliastd dominant society, but also the dominant relationship is
dominated society affiliation, the same type of relationship that are affiliate
companies that are simultaneously in the same relationship with third party
affiliation ( transitivity).

Owning a quarter of the shares controlled group is defined as a basic
rule for use tax, the legislature prefers to remove the subjective criterion of
effective control. Defining the concept Previous reglmentarea was omitted
anyway. The purpose of regulation is effective control cover any relationship,
so that customization could undermine the rule coverage. The aim of
regulation is to prevent "income transfer" and its translation by legal acts of
simulated between different entities within a group of companies.

Tax approach in group companies

The principle of contractual freedom can not defend this case in
private legal relations of the same group of companies a more careful
observation. If legal relations arising between independent wills are presumed
equivalence, determined by the parties of proportional counter provisions
onerous-specific legal documents may be presumed that each party meet their
interests, companies resulting socila if there is a legal act that causes.



Presumption can not work for companies in the same social group
where wills are not by definition independent. Relationships involving control
hierarchy, subordination to a dominant entity, or submission to a common
control.

In its latest form, the tax law states that transactions between related
parties are carried out according to the principle of free market price, the same
condfitii as between independent enterprises. Without necessarily remove the
legal effects of acts between affiliates, the tax authorities are entitled to
recommit as a transaction to reflect the economic substance of the transaction.

They can "adjust” the income or expenses related companies to respect
the principle of equivalence of benefits in costly legal documents, such
equivalence is achieved by some legal method: compare prices, cost-plus
method, resale price method (which is market price determined by the resale
price of goods or services by an independent person, less selling expenses and
profit margin), any other method recognized in transfer pricing guidelines
issued by the Organization for Economic Cooperation and Development
Economnica (OEDC- English acronym.

Banking approaches in group companies

After the tax, capital markets, competition, and, of course, that
common-law corporate banking and insurance and contain rules applicable to
companies in the same group.

Previous banking legislation® defined group as represented by two or
more individuals or legal entities that make a common policy towards a target
company. Present regulation of the banking system has excluded direct
reference to the group, focusing on the types of relationships that help shape
suprasocietare architectures. Banking legislation uses the terms "subsidiary*",
parent, control, strong ties. Concrete goal-oriented regulation is that the
principal terms of the subsidiary and the parent to find different rules even in
the same body of law. Thus, the purpose of supervision on a consolidated
basis, these terms have defined a special sphere of incidence.

Conclusions

European optics present in the European corporate law, is in the
process of relocation. Previous considerations, to modernize the legal
framework of company, have evolved to the extreme views which aims to
replace the total corpus of European legislation concerning corporate law.
Rightly observed that it is a corporate harmonization of the oldest concerns of
European secondary legislature. Basically, the concern to achieve a similar

' Nr. 58 din Act 1998, repealed. Spring is the current regulatory OUG nr.99 2006 on capital
adequacy credits institutions (M.Of.nr.1027din December 2006), amended by Law no.227 D
fine 2007 (M.Of.480din July 18, 2007), OUG nr 2008 .215 (M.Of.nr.847 of 16 December
2008, EGO 25 of 2009 (Official Gazette No, 179 of 23 March 2009).

1 Emergency Ordinance no.99 of 2006 on credit institutions and capital adequacy, Article 7
paragraph 1 point 5.



corporate framework overlaps with the beginnings of European regulation of
the European Union's main. Considerable effort is required to refresh the
image conditions at the European started to realize that the harmonization of
corporate unreported engine was afraid to escape from danger areas and the
national societies of their concentration in one or two jurisdictions considered
more friendly in terms of administratively, and perhaps tax. In the absence of
initial fears of national differences in the field, but after nearly half a century
of approximation for the purposes of regulations have been largely achieved,
it is not surprising that it arrives, and get an idea rooted slowly rewording the
domain total European corporate. Trends and ways forward are included again
in a Commission Communication to the EU legislators. *2.
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CONTEMPT OF THE JUDICIARY

Duvac Constantin®

Abstract

The author provides an insight into the offence of contempt of the
judiciary, provided for under art. 272" of the Criminal Code, with a view to
assisting the agencies enforcing criminal law with promptness and firmness.
The author also refers to the way in which this offence is criminalised in the
new Criminal Code, adopted by Law no. 286/2009, legislation that shall come
in force probably as of 1 January 2012.

Key words: judiciary, contempt, insult, threat.

Introduction

The offence of contempt of the judiciary has been introduced in the
positive criminal law as a result of the legislator’s intention to provide a
useful instrument to the judiciary in the fight against those attempting to
diminish its authority and therefore to adversely impact on rendering a proper
criminal justice in Romania.

For the purpose of criminal law, contempt of the judiciary means the
uttering insulting words or using obscene or threatening gestures towards the
bodily integrity of a judge, a prosecutor or a criminal investigation body, by a
person who participates in or assists to a procedure that is conducted in front
of a court or a prosecution body, or uttering insulting words or using obscene
or threatening gestures addressed in a direct way towards the bodily integrity
of a judge, a prosecutor or a criminal investigation body, police or gendarme,
in connection to the acts performed in the exercise of their office.

Contempt of the judiciary is a new criminalisation, recently introduced
in the Romanian criminal law by means of the Government Emergency
Ordinance no. 198/2008 on the amendment and supplement of the Criminal
Code’ and it is provided for under art. 272* of the Criminal Code.

This text has been introduced as a consequence of the fact that in
recent period an ever-growing number of offences have been committed,
thereby prejudicing both the authority and the achievement of justice?, being

* University Lecturer, Ph.D. - Faculty of Law and Public Administration, ,,Spiru Haret”
University Bucharest, ctinduvac@yahoo.com

! Published in the Official Gazette no. 824/08.12.2008.

2 In 2009, the Romanian Police: was reported with almost 3,500 offences to 100,000
inhabitants as compared to almost 3,000 offences in 2008; detected about 1,650 offences to
100,000 inhabitants, as compared to almost 1,550 in 2008 and solved about 1,300 offences as
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likely to negatively impact on the public image of the judiciary and
representatives of the public authorities having responsibilities in the area of
public order and security, as well as to undermine the public confidence in the
act of justice, by means of actions that are likely to defy the judiciary or
representatives of the public authorities.

Under such circumstances, the purpose of this ex novo criminalisation
has been to ensure adequate means to protect the impartiality and
independence of judges, prosecutors and criminal investigations bodies, with a

compared to almost 1,250 in 2008 to 100,000 inhabitants.
Against this criminal background, we underline that in 2009, at the level of the Romanian
Police, Romanian Border Police and Romanian Gendarmerie, 401 offences of outrage were
detected, where 532 police/gendarmes, as the case may be, were outraged. Out of these, in
368 cases offenders were investigated without being deprived of freedom, in 19 cases
confinement measures were taken for 24 hours and only in 12 cases the measure of preventive
arrest was taken. Mention must be made that in more than 90% of the cases refer to Romanian
Police staff, and the number of outraged police has increased from a year to another (for
instance, in 2006 their number was only 197, in 2007 their number was 276, whilst in 2009
their number exceeded 350 staff). Clearly, we assist to a continuous erosion of police
authority in its relation with the wrongdoers.

Apart from the lack of firmness displayed by the prosecutors in such cases, the main cause
that makes the offenders be investigated without being deprived of their freedom and
implicitly the outraged police lack the authority which is conferred to them by means of
legislation, in their relation with the community they serve, is represented by the lack of a
criminal legal and criminal procedure framework allowing for the investigation under arrest
of these persons.

Therefore, at present, the police, when exercising their office, are protected by means of the
provisions or article 239 of the Criminal Code, yet this protection is insufficient considering
that the punishment provided for by law for outrage, in its simple form (outrage by threat) is
imprisonment of 6 months to two years or fine, whilst for the outrage committed by hitting or
other forms of violence, the punishment provided for by law is imprisonment from 6 months
to 3 years or a fine.

In accordance with the provisions of article 136 para. (5) of the Criminal Procedure Code,
the measure of preventive arrest may not be taken in the case of offences for which the law
provides alternatively the fine punishment, whilst according to article 148 of the Criminal
Procedure Code, the measure of preventive arrest may not be taken against the offender as
the maximum punishment by imprisonment for the two cases is less than 4 years.

These legislative obstacles and inequities are also retained in the new Criminal Code
adopted by Law no. 286/2009. For instance, the punishment limits established for outrage
(article 257 of the new Criminal Code) are less than those provided for by the Criminal Code
that is currently in force (article 239). Moreover, in an inexplicable fashion, by means of
article 279 of the new Criminal Code referring to the judiciary outrage, judiciary police are
excluded from criminal protection, although paradoxically these provisions apply, by
assimilation, to the lawyer.

Additionally, on one hand, the provisions relating to the use of firearms from Law on the
regime of the firearms and ammunitions are highly restrictive, and on the other hand, police
are very intimidated (either as a consequence of the insufficient knowledge of these
provisions, or of the highly demanding attitude of the prosecutor who is informed about such
cases) in applying article 47 et seq. from Law no. 17/1996 that are maintained in force by Law
no. 295/2004.



view to creating the best framework for them to perform their incumbent
duties, as well as to introducing the adequate legal framework, which is likely
to provide the safeguards for ensuring the solemnity of the sittings and,
generally, the entire activity conducted by the judiciary and representatives of
the public authorities.

The special legal object of the contempt of the judiciary is represented
by the social relations whose existence and conduct are protected by
defending the achievement of justice against the acts criminalised in art. 272*
of the Criminal Code.

The assimilated variant provides the safeguards for the social relations
meant to ensure a proper operation of the public units, whereby certain public
servants, explicitly mentioned in the text of article 272" of the Criminal Code
are part of.

In a subjacent fashion, social relations pertaining to the dignity and
psychical integrity of the injured person are safeguarded as well.

The material object misses from this criminalisation, in both
criminalisation variants, considering that the criminalised action goes towards
an immaterial value.

The direct active subject (the author) of the typical act is
circumscribed and s(he) may only be a person who participates in or assists to
a procedure that is conducted before a court® or before a criminal investigation
body. As such, in respect of this particular offence, co-authorship is only
possible when both perpetrators assist to such a criminal judiciary procedure.

However, this delineation is not required to be made for instigators and
accomplices.®

In the assimilated variant, any person can be an author, when s(he)
meets the general conditions for criminal liability. Criminal participation is
possible in all its forms.

® Article 272" of the Criminal Code - "The act of a person who participates or assists to a
court procedure or a procedure conducted in front of a criminal investigation body utters
insulting words or commits obscene or threatening gestures towards the bodily integrity of a
judge, a prosecutor or a criminal investigation body shall be punished by imprisonment from
3 months to 1 year or by fine. The same penalty shall sanction the utterance of insulting words
or use of obscene or threatening gestures addressed directly towards the bodily integrity of a
judge, a prosecutor or a criminal investigation body, police or gendarme, for for acts
performed during the exercise of office".

* C. Duvac, in Gh. Diaconescu, C. Duvac, Tratat de drept penal. Partea speciala (Tratat),
C.H.Beck Publishing House, Bucharest, 2009, p. 618. For the same purpose: I. Pascu, Mirela
Gorunescu, Drept penal. Partea speciald, 2™ edition, Hamangiu Printing House, Bucharest,
2009, p. 475.

® In accordance with article 299 para. (1) of the Criminal Procedure Code, if during the
works of the sitting an offence provided for by criminal law is committed, the chairman
detects that particular offence and identify the offender. The minutes drawn up whereby shall
be referred to the prosecutor.
® C. Duvac, Tratat, p. 618.



An active subject of this offence may be a legal person as well, under
the conditions and with the limitations provided for in art. 19* of the Criminal
Code.

The passive subject of this offence, in its both variants, must have a
special statute. In the typical variant, s(he) is a judge, a prosecutor or a
criminal investigation body, whilst in the assimilated form, s(he) must be a
judge, a prosecutor, a criminal investigation body police or gendarme.

The statute of magistrate was provided for by Law no. 303/2004 on
the Statute of the judges and prosecutors, ’ according to which the judges from
all courts, the prosecutors from the prosecutor’s offices attached to these
courts, as well as the magistrate-assistants of the High Court of Cassation and
Justice have this statute and are part of the corps of magistrates. Additionally,
the Minister of Justice, his/her deputies and the legal staff from the Minister of
Justice are assimilated to magistrates, for their tenure. As such, in accordance
with relevant legal provisions, the military judges and military prosecutors are
magistrates and they are part of the corps of magistrates.

Furthermore, the magistrates of the Constitutional Court also come
under the safeguards of the text under analysis, as well as the magistrate-
assistants who, according to the provisions of article 48 para. (3) of the Law
on the organisation and functioning of the Constitutional Court,® are
assimilated to those from the High Court of Cassation and Justice.

Criminal investigation bodies are the criminal investigation bodies of
the judiciary police [article 201 para. (3) of the Criminal Procedure Code], as
well gs the special investigation bodies (article 208 of the Criminal Procedure
Code”).

" Published in the Official Gazette no. 576/29.06.2004, recast in the Official Gazette no.
826/13.09.2005, further amended and supplemented.

® Law no. 47/1992 published in the Official Gazette no. 101/22.05.1992, recast in the
Official Gazette no. 643/16.07.2004.

® “The criminal investigation is also performed by the following special bodies:

a) officers especially appointed by commanders of military units special corps and similar,
for the subordinated militaries. The investigation may also be performed personally by the
commander.

b) officers especially appointed by the garrison commanders, for offences committed by
militaries outside the military units. The investigation may also be performed personally by
the garrison commanders;

c) officers especially appointed by the commanders of military centres, for offences falling
under the competence of military courts, committed by civil persons in relation with their
military duties. The investigation may also be performed personally by the commanders of the
military centres. At the request of the commander of the military centre, the police body
performs certain investigation acts, after which it leaves the activity to the commander of the
military centre;

d)  border police officers, especially appointed for border offences;

e) port captains, for offences against security of water navigation and against order and
discipline on board, as well as for work or work-related offences stipulated in the Criminal
code, committed by the navigating staff of the civil marine, if the offence did endanger or
could have endangered the security of the ship or of navigation. In the cases provided for



Specialised staff from the Ministry of Administration and Interior,
appointed on a nominal basis by the Minister of Administration and Interior,
with the assent of the General Prosecutor of the Prosecutor’s Office attached
to the High Court of Cassation and Justice, perform their duties as
investigation bodies of the judiciary police, under the authority of the General
Prosecutor of the Prosecutor’s Office attached to the High Court of Cassation
and Justice. Withdrawal of the assent of the General Prosecutor of the
Prosecutor’s Office attached to the High Court of Cassation and Justice leads
to the cessation of the statute of judiciary police staff. When the special
legislation provides for a different procedure for appointing and functioning of
the judiciary police bodies, the provisions of the special legislation shall
apply.

Mention must be made that, in the assimilated variant, the scope of
passive subjects is wider than those of the typical variant, as the police and the
gendarmes are mentioned as well, whilst in order to benefit from the
protection of the text, they must be contempted (for the purpose of the text)
for acts fulfilled in the exercise of their office.

The police, in accordance with article 1 of Law no. 360/2002 on the
Statute of the police, % is a civil public servant, having a special statute,
armed, as a rule wearing a uniform, and exercising the functional duties that
are established for the Romanian Police by law, as a specialised state
institution.

The statute of a gendarme stems from the provisions of Law no.
15150/2004 on the organisation and functioning of the Romanian Gendarmerie.

In order to benefit from this special protection, in both normative
situations, the passive subject has to exert his/her functional duties within the
limits provided for by the legal instruments regulating his/her activity. On the
contrary (abusive conduct) the provision of article 205 or article 193 of the
Criminal Code, as the case may be, are to be applied, provided the other
conditions, mentioned thereby are met. *?

In any of the normative modalities of the contempt of the judiciary,
plurality of passive subjects engenders a real offence plurality in the form of a
real concurrence of offences, and the perpetrator is to be liable for as many
criminal offences as the number of the injured persons. **

The material element of the offence represents an action of uttering
insulting words or using obscene or threatening gestures towards the passive

under points a), b) and c), the criminal investigation is mandatorily performed by the special
bodies mentioned thereby".
9 pyblished in the Official Gazette no. 440/24.06.2002, further amended and supplemented.
1 pyblished in the Official Gazette no. 1175/13.12.2004.
'2.C. Duvac, Tratat, p. 618.
3 |bidem, p. 619.



subject. In this context, contempt of the judiciary is purely a commissive
offence that may only be perpetrated by way of an action. **

It is sufficient for an offence to exist to use either insulting words, for
the purpose of article 205 of the Criminal Code, or obscene or threatening
gestures. The completion of this multiple normative modalities by the same
person does not affect criminal unity. **> The offence under analysis exists even
if insulting words or gestures do not have the intensity or do not meet the
constitutive elements of the offence provided for under article 193 of the
Criminal Code.

According to article 2 para. (2) of Law no. 196/2003 on the prevention
and fight against pornography, further amended and supplemented,®
recast’’, obscene materials are represented by "objects, engravings, photos,
holograms, drawings, writings, printed documents, emblems, publications,
films, video and audio recordings, commercials, IT software and applications,
musical works, as well as any other forms of expression presenting in an
explicit or implied manner a sexual activity”.

To put it differently, obscene means the indecent, pornographic feature
of the object or of the act, drawing, writing, that is the vulgar, coarse manner
of envisaging attitudes, aspects or practices related to sexual life. 8

Essential requirements. In the typical variant, at the moment of
committing the concrete act, a judiciary proceeding must be in progress (for
instance, a hearing, a confrontation, a home search etc.). Neither the statute of
the active subject in that particular procedure, nor its status (pre-trial or trial,
in the substance or appeal procedures) make any difference. S(he) may be a
party in the criminal proceedings or a person who contributes to rendering
criminal justice.

In the said judiciary proceeding, prosecution must not necessarily have
been initiated; therefore the offence under analysis exists even in the case
when that particular proceeding is in the preliminary stage. *°

In the assimilated variant the contempt of the judiciary, of the police or
of the gendarme has to be made for the acts fulfilled by them in the exercise of
their office. When the criminalised act is completed towards one of the afore-
mentioned persons being in the exercise of their office, the provisions of
article 205 of the Criminal Code (insult), article 239 of the Criminal Code
(outrage) or article 321 of the Criminal Code (Outrage against good usage

™ Ibidem.

1> |bidem. For the same purpose, please see also: I. Pascu, Mirela Gorunescu, op. cit., p. 479

'® published in the Official Gazette no. 342/20.05.2003, reviewed in the Official Gazette no.
531/24.07.2003, modified by: Law no. 496/2004 (Official Gazette no. 1070/18.11.2004) and
Law no. 301/2007 (Official Gazette no. 784/19.11.2007).

' Official Gazette no. 87/4.02.2008.

8 0. Loghin, T. Toader, Drept penal romén. Partea speciald, 4™ reviewed edition, "Sansa
SRL" Printing and Editing House, Bucharest, 2001, p. 662.

9 C. Duvac, Tratat, p. 619.



and disturbing public order and calm) shall apply, if the other criminalisation
conditions provided for under these texts are met. %

In cases when acts coming under the content of the offences under
analysis are committed, and also acts representing an outrage (for instance,
threatening gestures towards bodily integrity and hitting) and when the social
value criterion that is damaged by the perpetration of the offence is taken into
account, one has to hold a concurrence of offences between contempt of the
judiciary and outrage, because by the perpetration of these respective
offences, both authority and the achievement of justice are affected. %!

The immediate consequence resides in a state of danger for the social
value protected by criminal law.

The causality between criminalised action and the immediate
consequence has to exist and it stems from the materiality of the act itself (ex
re).

The type of guilt that is particular to this offence is direct or indirect
intent. 2
There are no essential requirements as to the purpose or motive, so that
acknowledging them is not needed as to the existence of subjective side of the
offence, yet it is needed only for rendering a judicious criminal repression
individualization.

Contempt of the judiciary is criminalised only in its completed form.
Preparatory acts and the attempt to this commissive and intentional offence
are possible, yet they are not criminalised and consequently they are not
punished as well.

The completion of this criminal offence occurs when the criminalised
act is achieved and when the immediate consequence has been produced.

When the act is directed towards the same passive subject, it may take
the continued completion form, and in this case the completion moment
occurs at the moment of committing the latest criminalised action. %

The contempt of the judiciary presents more normative modalities,
depending on the way in which the criminalised action is described or subject
to the statute of the passive subject. Numerous factual modalities may
correspond to them, subject to specific conditions under which the contempt
of the judiciary was committed, and which will be taken into account when
individualizing criminal liability.

Mention must be made that this criminalisation norm is implicitly
resumed and with multiple improvements (that is the enlargement of the
incrimination), yet with some drawbacks in the new Criminal Code (adopted

2 |bidem.

21|, Pascu, Mirela Gorunescu, op. cit., p.479.

%2 C. Duvac, Tratat, p. 619. For the same purpose: I. Pascu, Mirela. Gorunescu, op. cit. p.
478.

% |bidem.



by Law no. 286/2009), in article 279 — Judiciary outrage — that is to come into
force probably on the 1% of January 2012. Unfortunately, in an inexplicable
way, in the new legislation, criminal investigation bodies were excluded from
the scope of the criminal protection, although they are part of the judiciary
contributing to achieving criminal justice. As such, we propose, de lege
ferenda, the replacement of the term ,prosecutor” with the phrase
prosecution body” in the content of article 279 of the new Criminal Code. %

The offence under analysis shall be punished by imprisonment from
three months to one year or by fine.

The contempt of the judiciary committed by a legal person, in any of
the modalities provided for under article 272" of the Criminal Code, shall be
punished by judicial fine between 5.000 lei and 600.000 lei, according to
article 71* para. (2) of the Criminal Code.

For the offence provided for under article 272" of the Criminal Code,
criminal action is initiated ex officio.

The proceedings, as well as the prosecution and trial competence are
conducted following regular procedural rules.

Therefore, the criminal investigation body has the competence to
conduct criminal prosecution, under the supervision of the prosecutor from the
prosecutor's office attached to the court.

The case referring to the perpetration of the contempt of the court shall
be tried at first instance by the court.

Conclusions

It comes out, undoubtedly, from the afore-mentioned, that under the
current socio-economic circumstances, such a criminalisation is most
welcome. However, a greater responsiveness is needed from the part of the
criminal prosecution bodies that have competence to investigate these
offences as no final decisions have been passed so far by courts in this respect.

Although it is a commendable that the new Criminal Code provides for
and aggravates criminal liability incumbent on those breaching criminal law,
in this respect, by article 279, it is regrettable, however that criminal
investigation bodies were excluded from the scope of those benefiting from
this enhanced protection. Considering that the legislative technique norms
allow for making this happen, we are confident that, by the date of its entry
into force, the text of article 279 of the new Criminal Code is amended in the
sense of the aspects proposed by us.

2 C. Duvac, Unele observatii critice cu privire la proiectul unui al doilea nou Cod penal, in
"Cross-border crime at the border between the present and the future” T.K.K. Debrecen,
Hungary, 2009, bilingual edition (Romanian-Hungarian), pp. 91-106, 373-390.
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NATURAL COMPLEXITY. REFLECTIONS

Constantin Duvac”

Abstract

Every time we refer to unity of offences and plurality of offences, we
make a certain judgement, we reach to a certain conclusion as to the existence
of a sole penal law infringement or more such infringements.

Key words: offences, penal science, jugdement, natural complexity,
plurality, penal law.

Introduction

By making such a judgement on surrounding reality, from the
viewpoint of penal science, one has to differentiate, from the outset, between
the natural, objective existence of the object that we characterise as a unity or
a plurality and the legal conclusion on it, conclusion that may not always
coincide with the object regarded as a natural entity likely to be perceived
through senses.

Normally and most often there is undoubtedly such a coincidence, that
is the judgement as to the unity of the analysed object corresponds to its
natural unity and, in the same fashion, the judgement of a plurality of
analysed data corresponds to the natural plurality of the objects subjected to
such an evaluation.

1. There are certain cases when such a coincidence may be missing,
meaning that what is considered to be a unity by nature may represent in the
light of penal law a plurality and what is naturally a plurality to be treated as a
unity from the penal law standpoint.

In such cases, the judgement regarding the unity and plurality of the
analysed object does not alter its natural reality and does not ignore it, yet it
only attributes, for penal policy reasons, a different significance, that is a
specific meaning linked to the penal policy interests or other particularities of
penal repression or legislative technique.

2. As regards the unity and plurality of offences, one has to
differentiate between real situations and apparent ones as well as between
factual situations and legal ones.

* University Lecturer LL.D. "Spiru Haret" University, Bucharest, Law and Public
Administration Faculty University Lecturer, ctinduvac@yahoo.com

! Constantin Duvac, Unity of offence and plurality of offences. Reflections, Penal Law
Review, issue no. 2, 2008, p.114.
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Apparent plurality of offences exists when a single action (or
omission) looks like infringing more penal rules or when the materiality of
more actions (or omissions) appear as a plurality although, naturally or
legally, they should have been deemed as a unity of offences®.

Subject to the way in which apparent plurality is envisaged, one could
conceive the possibility of an apparent plurality per se within which, although
there is a single action or inaction, either naturally or by law, the legal
provision is presented in such a manner that seems to confirm the idea of a
plurality of offences®. Consequently, in all these cases, the manifestation of
the apparent plurality of offences stems from the text formulation itself, whilst
in the cases when the legislation does not provide for a definition of the
respective institution, it originates from the way in which the doctrine
explicitly characterises it.

We would incorporate in this form the following: concurrence of penal
norms, ideal concurrence of offences, continued offence and complex offence.

In our opinion, apart from this category of apparent plurality, there
would be an improper apparent plurality of offences in the cases where the
manifestation of such a plurality is not suggested by the legal provision itself,
yet it results either from the analysis of the acts of completion or from the
unifying intervention of the legal interpreter, or from both of them*. To put it
in different words, its foundation relies neither on the way in which the legal
definition is formulated, nor the characterisation in the doctrine, yet it is
inferred from the interpretation of the way in which the specific activity is
developed, and this development appears to suggest the existence of more
offences, although in reality there is a unity of offence.

Within this form we would incorporate the following: simple natural
unity of offence with a plurality of contextual acts, succesive continuous
offence, natural complexity and progressive offence, and not the deviated
offence (as in our opinion, in this case, - in both of its forms - error in
personam and aberatio ictus - the solution of concurrence of offences is to
apply®) and habitual offence (since plural acts, perpetrated by the offender
have no penal relevance by themselves).

2 Ibidem, p. 119.

® Constantin Duvac, Apparent plurality of offences, Bucharest: Universul Juridic, 2008, p.30.

* Ibidem, p. 31.

® The solution adopted by most of the Romanian doctrine advocating for the existence of
natural unity of offence in the case of deviated offence (in both of its forms of manifestation:
error in personam and aberatio ictus), and implicitly of an improper apparent plurality of
offences is not beyond critiques. It is true that in both cases the active subject aimed at
murdering a person and this result was achieved either by making a confusion as to the victim,
or by deviating the action upon the victim, yet such a reasoning simplifies things to the most.
The active subject did not intend to murder a person "in general"”, aspect that would have
justified to ignore the person of the victim either in case of error, or in the case of action
deviation. We don't exclude the existence of such cases, for instance in organised crime cases,
or in cases of serial killers, when the active subject kills irrespective of the person of the



Whilst for the first category of apparent plurality (apparent plurality
per se) external factors (the way in which the text is formulated) imprint
natural unity with the feature of plurality, for the second one (improper
apparent plurality), internal factors unify the plurality, they alter it, by
changing its significance from natural plurality to apparent plurality, whilst
the unity concealed behind this apparent plurality becomes a real unity®.

B. According to Romanian doctrine, natural complexity exists when
the objective elements of an offence, although dealt with separately, would
constitute the traits of an autonomous offence, are by nature part of the
content of another offence’. Although it has been argued that this form of

victim (i.e. of the victim's identity or traits). Yet, as a rule, criminals being in error situations
aim at suppressing the life of a specific person they have had a conflict with or in relation
with whom they have had other reasons or interests to suppress their life. From this viewpoint,
the argument stating that the subject, by intending to murder a person, the question of who is
the victim doesn't matter, is far from being in accordance with the well determined feature of
the victim in the murderer's representation and upon whom he/she directs his/her aggressive
action. The active subject is not interested in murdering any person (it may appear that the
murdered victim is the defendant's good friend or relative), yet a certain person, his/her
intention to Kill being stated in relation with the identity and features of a well determined
person. Penal law should not ignore such realities. Reasoning in such a manner, it seems that
one can get to an objective penal liability (exclusively for the result), by ignoring the
evolution of the legal theory and practice that place the subject, and his/her subjective
position, against the background of penal liability.

From this perspective, it would appear right to us that deviated offence, under its two
modalities, to be dealt with as a plurality of offences (an attempted murder and a
manslaughter), whether, subject to the circumstances of the case, the defendant could and
should foresee the effectively produced result.

This solution is already enshrined by German, Austrian and other legislation, in terms of the
deviation of action, and there are many authors adopting this position. We consider that such a
development is to be achieved progressively in our country as well. Moreover, we consider
that the solution of real plurality of offences should be extend also to the cases of error in
personam, the arguments brought in favour of the action's deviation applying for this
assumption, too.

For further details, please see also Constantin Duvac, Deviated offence, unity or plurality of
offences?, in "Legal researches in honour of Professor LL.D. George Antoniu", collective
work, Bucharest: Hamangiu, 2009, pp. 98-110.

® Constantin Duvac, Apparent plurality of offences, cit. supra, p. 31.

" losif Fodor, in Vintila Dongoroz, Siegfried Kahane, lon Oancea, losif Fodor, Nicoleta
Iliescu, Constantin Bulai, Rodica Stanoiu, Theoretical Explanations of the Romanian Penal
Code. General Part, vol. I, Bucharest: Academiei Print House, 1969, p. 292. For the same
purpose: Constantin Bulai, Penal Law. General Part, vol. 11, The offence, Bucharest, 1981, p.
156, Vasile Patulea, Theoretical and practical aspects regarding the structure of complex
offence, Penal Law Review, issue no. 4, 1984, p. 30; Lidia Barac, Penal Law. General Part,
vol. I, "Eftimie Murgu" University, Resita, 1994, pp. 141-142; Costica Bulai, Penal Law
Handbook. General Part, Bucharest: All, 1997, p. 484; Ilie Pascu, in Vasile Dobrinoiu,
Gheorghe Nistoreanu, llie Pascu, Alexandru Boroi, loan Molnar, Valerica Lazar, Penal Law.
General Part, 4th edition, reviewed and supplemented with the provisions of Law no.
140/1996 regarding the amendment and supplement of the Penal Code, Bucharest: Europa
Nova, 1997, p. 248; Lidia Barac, The constants and variables of penal law, General Part.
Special Part. Penal caselaw, Bucharest: All Beck, 2001, p. 76; Costica Bulai, Bogdan N.



complexity would have neither a theoretical relevance, nor a practical one®
(there are even some authors’ who don't address at all this form of
complexity), yet it has a certain significance. The acts of fulfillment of the
consummated offence occur in such situations as serious acts of completion
(because if dealt with separately they also represent autonomous offences) and
also as stages of perpetration of a more serious simple offence. Consequently,
it is possible to resurrect the absorbed offence, provided the more serious
offence is not completed as a consequence of the interruption of perpetration
by desisting or by preventing the result to be produced, after the perpetration
has been ended®.

The existence of certain perpetration acts having a double significance
is therefore specific to natural complexity: on the one hand, they represent an
autonomous offence, dealt with separately, and on the other hand, they are
steps of accomplishing a consummated offence. For instance, the offence of
completed homicide may be preceded by acts of perpetration consisting of
simple or grievous bodily harms. Such acts of perpetration are also named
serious as, even dealt with separately, they are provided for by penal
legislation.

Undoubtedly, in the case of this complexity, there is an appearance of
plurality caused by the fact that from the specific way of committing the
offences stems the possibility of distinct provision in the penal norms of at
least two offences: acts of perpetration and consummated offence. Yet, this
plurality is apparent since in reality there is just an offence (the consummated
offence) that naturally absorbs the acts of perpetration.

Natural absorption does not stem only from the way of committing the
offences, since it is partially provided for by the legislation itself. In the legal
content of the absorbent offences, the features of the absorbed offence are
implicitly in-built. Natural absorption does not function only in concreto, on a
case by case basis, yet it is to be applied also in relation to the legal content of
penal norm. Certain offences, as they are outlined in the penal norm, cannot

Bulai, Penal Law Handbook. General Part, Bucharest: Universul Juridic, 2007, p. 515;
Gheorghe Alecu, Penal Law. General Part, university course, 2nd edition, reviewed and
supplemented, Constanta: Europolis, 2007, p. 311-312.

No mention about natural complexity: Mihai Adrian Hotca, Comments and explanations on
the Penal Code, Bucharest: C. H. Beck, 2007, p. 477-487; Mihai Adrian Hotca, Penal Law.
General Part, Bucharest: C. H. Beck, 2007, p. 466.

8 Matei Basarab, Penal Law, general part, vol. II, Bucharest: Lumina Lex, 1997, p. 105;
Matei Basarab, Penal Law, general part, Treaty, vol. Il, Bucharest: Lumina Lex, 2005, p. 67.
% Maria Zolyneak, Penal Law. General Part, vol. Il, lasi: Fundatia Chemarea, 1993, p. 441-
452,

1% josif Fodor, op. cit., vol. I, 1969, p. 292. For the same purpose: Constantin Bulai, op. cit.,
1981, p. 156; Costica Bulai, op. cit., 1997, p. 484, Costica Bulai, Bogdan N. Bulai, op. cit.,
2007, p. 515; Constantin Mitrache, Cristian Mitrache, Romanian Penal Law. General Part,
4th edition, Bucharest: Universul Juridic, 2007, p. 266.



be perpetrated without including the own activity of another offence, when the
latter is provided for by penal law. It is necessary for this absorption to
originate, it applies naturally, just as an effect of analysing the penal norms
comprising the provisions of the two offences. For instance, the serious
burglary naturally absorbs the activity of destroying or damaging the locks, so
that this activity can not apply as a separate offence of destruction, yet it it is
encapsulated, by natural absorption, in the offence, which thus becomes a
complex one, called burglary™*.

Some authors™ argue that natural complexity stems from the natural
absorption into the consummated offence of the attempted offence, or, in the
case of certain offences against persons, the absorption of less serious
offences into other offences, more serious. In such cases of natural
complexity, the unity of the simple offence is retained, and its material
element also contains the material element of a less serious simple offence.
There is an interest to get the knowledge about natural complexity since
failure to achieve the content of the more serious offence will lead to the
liability of the offender for the less serious offence.

Conclusions

In our opinion, natural complexity represents a form of apparent
plurality of offences, as at first sight this is represented as a plurality of
offences, the subject accomplishing both the absorbent offence and the
absorbed one. Only through the analysis of the criminal conduct one gets to
the conclusion that the less serious offence is absorbed by the more serious
one and implicitly to the conclusion of unity of offence.

" Doru Pavel, The complex offence. Structure. Critieria to differentiate from concurrence of
offences, J.N., issue no. 11, 1964, p. 61. For the same purpose: George Antoniu, In relation
with the unity and plurality of offences, Penal Law Review, issue no. 9, 1967, p. 122 et seq.
lon Dobrinescu, Provision of complex offence in the new Penal Code, Penal Law Review,
issue no. 7, 1969, p. 24-25; Vasile Papadopol, Considerations on the legal classification of
trespassing offences perpetrated in view of committing other offences, Penal Law Review,
issue no. 9, 1975, p. 31; Doru Pavel, in Vasile Papadopol, Doru Pavel, Forms of unity of
offence in Romanian penal law, Bucharest: Sansa S.R.L., 1992, p. 189-190.

12 Constantin Mitrache, Romanian Penal Law, General Part, 4th edition, reviewed and
supplemented, Bucharest: Sansa S.R.L., 2000, p. 208. For the same purpose: Alexandru
Boroi, Penal Law. General Part, 2nd edition, Bucharest: All Beck, 2000, p. 160; Gheorghe
Nistoreanu, Alexandru Boroi, Penal Law. General Part, Bucharest: All Beck, 2002, p. 146;
Alexandru Boroi, Gheorghe Nistoreanu, Penal Law. General Part, 4th edition, reviewed in
accordance with the new Penal Code, Bucharest: All Beck, 2004, p. 230; Constantin
Mitrache, in Costica Bulai, Avram Filipas, Constantin Mitrache, Penal Law Institutions,
selected course for the degree examination, 3rd edition, reviewed and supplemented,
Bucharest: Trei, 2006, p. 120; Alexandru Boroi, Penal Law. General Part, Bucharest: C. H.
Beck, 2006, p. 173.
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THE RECOGNITION OF PROFESSIONAL
QUALIFICATION AT EUROPEAN LEVEL
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Abstract

The rights of citizens to practice economic activities in another
Member State are a fundamental aspect of the European labour market.
Within the limits of the Internal Market rules, each Member State is free to
make access to a particular profession. But this is an obstacle to the free
movement of professionals in the European Union. So, the aim of Directive
2005/36/EC is to facilitate recognition of professional qualifications within
the European Union.

Key words: European labour market, professional qualifications,
education, training conditions.

Introduction

The recognition of professional qualifications at European level is
only one of the measures to unify the educational requirements related to
those of free movement of labor within the European Union.
Although the education system differs from country to country, education is an
ongoing concern of Member States. The implementation of these important
issues, the EU is a favorable framework for the exchange of ideas and debate
best practice, its role being to develop a more effective cooperation between
Member States by maintaining the right of each state to decide on the content
and organization systems education and training.

The Directive 2005/36/EC of the European Parliament and of the
Council on the recognition of professional qualifications. General aspects

Among the fundamental freedoms in the Single Market are the rights
of EU citizens to establish themselves or to provide services anywhere in the
EU. These regulations which only recognise professional qualifications of a
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particular jurisdiction are obstacles to these fundamental freedoms. These
obstacles are overcome by EU rules guaranteeing the mutual recognition of
professional qualifications between Member States.

These rules are mainly the following:

e harmonisation of training requirements which allow for automatic
recognition of professional qualifications and which are mainly in the
health sector (doctors, nurses, dentists, midwives, veterinary surgeons,
pharmacists and architects); further information can be found on the
pages "specific sectors"

o mutual recognition which applies to all the professions for which
Member States require a qualification, with the exception of the
professions mentioned in the previous indent; more information is
available on the pages "general system"

e automatic recognition of professional experience for professions of
craft, commerce and industry sectors

« rules applying to lawyers concerning the provision of services and the
establishment under the title of country of origin

e recognition of qualifications concerning activities in the fields of
commerce and the distribution of toxic substances

e Coordination of the laws of the Member States relating to self-
employed commercial agents which harmonizes civil law on the
relationship between agent and principal (directive 86/653/EEC).

The EU has recently reformed the system for recognition of
professional qualifications, in order to help make labour markets more
flexible, further liberalise the provision of services, encourage more automatic
recognition of qualifications, and simplify administrative procedures.

As a result of the request made by the Stockholm European Council in
March 2001 the European Commission proposed a new directive on the
recognition of professional qualifications in order to create a more uniform,
transparent and flexible to modernize the entire European system of
recognition of qualifications.

The draft directive aimed at bringing together the 15 existing
directives - three of the general system of recognition of qualifications and 12
sectorial directives relating to the professions of doctor, nurse, dentist,
veterinary surgeon, midwife, pharmacist and architect - for which there are
different systems recognition. It is estimated that the directive will contribute
to the flexibility of labor markets, to accelerate the liberalization of service
provision, to encourage automatic recognition of qualifications and to simplify
administrative procedures.

Therefore on September 7, 2005 was approved by the European
Parliament and Council Directive no. 2005/36/EC on the recognition of
professional qualifications which are repealed Directives 77/452/EEC,
77/453/EEC, 78/686/EEC, 78/687/EEC, 78/1026/EEC, 78/1027/EEC,
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80/154/EEC, 80/155/EEC, 85/384/EEC, 85/432/EEC, 85/433/EEC,
89/48/EEC, 92/51/EEC, 93/16/EEC and 1999 / 42/EC.

The Directive 2005/36/EC of the European Parliament and of the
Council of 7 September 2005 on the recognition of professional qualifications
(Text with EEA relevance) which has come into effect on 20 October 2007,
consolidates and modernises 15 existing Directives covering all recognition
rules, except for those applicable to lawyers, activities in the field of toxic
substances and commercial agents. This is the first comprehensive
modernisation of the EU system since its introduction over 40 years ago.

The directive applies to all citizens of Member States wishing to
conduct a regulated profession, as employees or self-employed, in a Member
State other than where they obtained their professional qualifications.
Not covered by the regulations specific directives on the right of free
circulation of services and establishment of lawyers (Directives 77/249/EEC
and 98/5/EC) because they do not relate to recognition, but the law authorizes
the practice. Recognition of professional qualification of lawyers was
previously covered by Directive 89/48/EEC and therefore covered by the new
directive.

The recognition of professional qualifications allows beneficiaries to
engage in the host country for the profession who obtained qualifications in
the Member State of origin and the right to pursue such occupations under the
same conditions as citizens of that Member State where that profession is
regulated.

The Directive distinguishes between "freedom to provide services"
and "freedom of establishment” based on criteria identified by the European
Court of Justice: duration, frequency, regularity and continuity services.
In the first case, the person can provide services on a temporary and
occasional basis, based on the original document of qualifications, without the
need for recognition of the qualifications. If the profession is not regulated,
the service must provide proof of professional experience of 2 years.

In the second case, involving the establishment in another Member
State, the Directive provides three systems of recognition:

- The general system of recognition of professional qualifications -
Chapter I: The system applies to all professions where there are no specific
rules for recognition, and if the person does not comply with the other
recognition schemes. This system is generally based on mutual recognition,
subject to countervailing measures if there are large differences between
individual preparation and training to conduct business in the host. These
compensatory measures may relate to an adaptation period or an aptitude test.
BThe system of automatic recognition of qualifications attested by
professional experience - Chapter Il: The industrial, crafts and trade activities
listed in the directive are subject to the conditions set by this automatic
recognition of qualifications attested by professional experience.
The system of automatic recognition of qualifications for certain professions



- Chapter I11: This recognition can be done concurrently with the satisfaction
of minimum requirements for training in the following professions: doctor,
nurse, dentist, dental specialist, veterinary surgeon, midwife, pharmacist and
architect .

In terms of language proficiency requirements host Member State,
Directive provides the conditions necessary to accomplish this work.
Assessment of language skills and recognition is separated from it can be
adjusted based on tests of language proficiency level required service
provision

It is important to note that the rules of the Directive differ depending
on the profession. There are three main categories of professions subject to
different rules, i.e.:

- the professions for which the minimum training conditions were
harmonised at European level: doctor, nurse responsible for general care,
dental practitioner, veterinary surgeon, midwife, pharmacist and architect.
These professions are referred to in this guide as the 'sectoral professions'’;

- the professions in the fields of trade, industry or business referred to
in Annex IV to Directive 2005/36/EC;

- all the other professions, which are referred to in this guide as the
‘general system professions'.

Who can you benefit from the advantages conferred by the
directive 2005/36/EC?

Directive 2005/36/EC is addressed only to professionals who are fully
qualified to practise a profession in one Member State and who wish to
practise the same profession in another Member State.

It does not apply to those who want to study in another Member State
nor to those who are starting a training course in one Member State and want
to continue it in another Member State. They should contact the National
Academic Recognition Information Centres (NARIC) for information on the
academic recognition of diplomas®®.

Directive 2005/36/EC does not apply to professions covered by
specific directives, such as official auditors who are covered by the scope of
Directive 2006/43/EC, insurance intermediaries who are covered by Directive
2002/92/EC, or lawyers wishing to work in another Member State under their
home-country professional titles, who are covered by Directive 77/249/EEC
and 98/5/EC. There are also several specific directives in the transport
sector™,

13 http://www.enic-naric.net/

 For example: If a Slovenian air traffic controller wants to work in ltaly, the recognition of
his professional qualifications is covered by Directive 2006/23/EC; if you he is a Czech
airline pilot and he wants to work in Poland, he come under Directive 91/670/EC; several
professions in the maritime sector are covered by Directives 2005/45/EC and 2008/106/EC.
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Directive 2005/36/EC applies to all the professions that are not
covered by a specific directive. A non-exhaustive list of the professions
covered by Directive 2005/36/EC can be found by consulting the European
official database®.

Directive 2005/36/EC applies to nationals of 30 countries: the 27
Member States of the European Union and Iceland, Norway and
Liechtenstein.

It applies to people who, at the time of requesting recognition, have the
nationality of one of these 30 countries, even if they used to have a different
nationality. It also applies to people with dual nationality. Thus, for example,
it can apply to an Argentine national who also has Italian nationality.

The Directive also applies to nationals from third countries* who are
members of the family of an EU citizen exercising his or her right to free
movement within the European Union>.

For example: An American doctor who holds a British diploma is
married to a British citizen. The couple lives in the United Kingdom, then
decides to move to Germany. In this case, the British diploma of the doctor of
medicine held by the American doctor should be recognised in Germany in
accordance with the rules of Directive 2005/36/EC.

The Directive also applies to nationals of third countries who have the
status of longterm residents®. However, the rights of long-term residents are
more limited than those of the family members of an EU citizen. Thus, the
Directive does not apply to the United Kingdom, Ireland and Denmark and
only covers permanent establishment. It does not apply to the temporary
provision of services.

It also applies to nationals of third countries who have refugee status in
a Member State’. The refugee should be treated as a national of the Member
State in which he or she has been granted refugee status. If a refugee has a
professional qualification awarded in another EU Member State, the Member
State that granted him or her refugee status should recognize this professional
qualification pursuant to Directive 2005/36/EC.

For example: If an Iraqi citizen who holds a diploma in pharmacy
awarded in the Netherlands has refugee status in Belgium, he should have his
diploma in pharmacy recognized in Belgium in line with the rules of Directive

® http://ec.europa.eu/internal_market/qualifications/regprof/index.cfm?newlang=en .

* This refers to countries other than the abovementioned 30 countries, with the exception of
Switzerland for which special rules apply.

> Directive 2004/38/EC on the rights of citizens of the Union and their family members to
move and reside freely within the territory of the Member States, (OJ L 158, 30.4.2004).

® Directive 2003/109/EC concerning the status of third-country nationals who are long-term
residents (OJ L 16, 23.1.2004).

" Directive 2004/83/EC on minimum standards for the qualification and status of third-
country nationals or stateless persons as refugees or as persons who otherwise need
international protection and the content of the protection granted (OJ L 304, 30.9.2004).
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2005/36/EC. However, if he decides to move to Denmark, the rules of
Directive 2005/36/EC will not apply.

From 19 June 20116 , the Directive will also apply to nationals of third
countries who have a higher education diploma and a job offer (holders of an
EU blue card), but only for activities exercised as an employee. However, this
will not apply to the United Kingdom, Ireland or Denmark.

The Transposition of Directive 2005/36/EC of the European
Parliament and of the Council of 7 September 2005 regarding the recognition
of professional qualifications in the Romanian law

The Member countries had the deadline for transposition into
national law the Directive 2005/36/EC of 20 October 2010.

In order to implement the provisions of the Directive 2005/36/EC in
Romania a working group responsible for the transposition of Directive
2005/36/EC, coordinated by the National Centre for Recognition and
Equivalence of Diplomas (CNRED)? was established in June 2005. This
working group consisted of representatives of the main competent authorities
for regulated professions in Romania (public authorities and professional
organizations. In this context it was decided that Directive 2005/36/EC be
implemented by amending the existing legislation on recognition of
professional qualifications.

In September 2006, in order to implement the provisions on
administrative cooperation, the working group was made responsible for
implementing Internal Market Information System - IMI, and on June 23,
2008 the official launch of IMI took place in Bucharest in Romania.
The main legislation norm under which Romania has transposed into
Romanian legislation the provisions of the Directive 2005/36/EC is Law no.
200/2004 on the recognition of diplomas and professional qualifications for
regulated professions in Romania’. In the first phase, the law considered
transposing the Directives into national law the general system of recognition
of professional qualifications for regulated professions, namely Directives no.
89/48/EEC and no. 92/51/EEC, completed with the Directive. 2001/19/CEE.
These relate to access to regulated professions, which are not covered by
sectoral directives: doctors, dentists, veterinarians, architects, nurses and
midwives.

The transposition of new items of the Directive No. 36/2005 was
achieved through the adoption of Government Emergency Ordinance no. 10
109 from October 2007 to amend Law no. 200/2004 on the recognition of

® In terms of transparency and recognition of diplomas and qualifications for academic
purposes was created in 1984, the European Commission's initiative, a network of National
Centres for Recognition of Diplomas which are found in all Member States of EU and
European Economic Area and and all the associated countries of Central and Eastern Europe.
These centers provide advice and information on recognition of diplomas and periods of
studies conducted abroad.

® subsequently amended by Government Emergency Ordinance no. 109 of October 10, 2007.



diplomas and professional qualifications for regulated professions in
Romania. It contains provisions on the new criteria for recognition under the
general European system of recognition, the possibility of adopting common
platforms, freedom to provide services, administrative cooperation and
implementation of Internal Market Information System - IMIL.

Throughout the emergency ordinance be amended and make art. 11 of
Law no. 200/2004, stating the purpose of theoretical and practical concept of
substantially different areas as knowledge of which is essential for practicing
and training for which the applicant has gained significant differences in terms
of duration and content of the report training required in Romania [art. 11
para. (1), newly introduced]. Also, if the Romanian competent authority
intends to pass an aptitude test, you must first check with the principle of
proportionality, whether the knowledge acquired by the applicant during his
professional experience in a Member State or a third country cover all or part
of the substantial difference [art. 11 para. (3)]. These provisions are,
moreover, the transposition of art. 14 par. (4) and (5) of the Directive.
2005/36.

Common platforms are a set of criteria of professional qualifications able
to compensate for significant differences found between the training
requirements of different Member States for a certain profession [art. 5. (1),
according to art. Directive No. 15. 2005/36].

Alignment with the Community rules in Romania requires the
implementation of Internal Market Information System - IMI, a network that
facilitates the exchange of information between national authorities and
professional organizations in order to simplify access to employment in the
Member States of European Union citizens (according to art. 8:56 of Directive
no. 2005/36/EC).

In order to accommodate work with the new European standards and
good practice was adopted a new Regulation of organization and functioning
of the National Centre for Recognition and Equivalence of Diplomas
(CNRED) from the Ministry of Education by Ministry of Education and
Research. 5820/2006. CNRED is associated European networks ENIC
(European Network of Information Centres, established by the Council of
Europe) and NARIC (Network of Academic Recognition Information Centres,
established by the European Union) which transmits and receives information
from the recognition of diplomas .

Conclusions

The basis of the general system of recognition of professional
qualifications is the mutual trust that each member state has in the other study
programs and diplomas. A person who in one Member State is sufficiently
qualified to practice a profession, can, in principle, have access to the same
profession in another Member State, even if the degree program that differs in
terms of duration and / or content. They accept their diplomas each other,



without insisting that they represent exactly the same knowledge and skills in
all aspects.
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THE OBLIGATION TO REFUND OF EMPLOYEES

Florian Radu-Gheorghe*
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Abstract

The reimbursement obligation of employees appears as a component
of economic responsibility that occurs in situations where the employee
against the employer receives an unfair amount of money, without having the
right, or receives goods and services provided by the unit.

Key words: asset liability, employee, employer, work payment due.

Introduction

Labor Code - Law no. 53/2003 governs asset liability in a separate
chapter - 111 from Title XI called "legal liability”, including Labour Code, art.
269-275.

In the specialized literature asset liability was defined as a form of
legal liability which consists of their obligation to repair the employer's
material damage produced because of them or in connection with their work™

As regarding the civil contracts there are general rules that apply in
principle to all contracts and special rules applicable only to one or some of
the civil contracts, and in the matter of economic responsibility we are in the
presence of specific rules which derogate from the common law rules that
make general rules and regulations if they do not contravene the mandatory
labour law.

The institution of the obligation of restitution has its origins in the old
labour code since 1972, which in art. 106 established the obligation of the
person assigned to either return the amounts they received from it without
being legally due, or to pay the unit, an appropriate value of goods received
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from the unfair establishment and no longer may be returned in kind, or what
the services were provided by the unit without the right to be returned in
nature or the value of the services provided.

In the same terms of the employee restitution legislation is repeated in
the new labour code in 2003 in art. 272, which states: "An employee who has
received from the employer an amount which was not due is required to pay it
back. If the employee has received goods which he / she has earned goods and
can not be restituted in kind or if he / she was provided services that were not
entitled, he /she will bear their value. The value of goods or services shall be
established according to their value at the date of payment.

As rightly noted in the literature, that the obligation of the employee
shall be examined independently of the fault, because the foundation of this
obligations is to pay the undue, work and to prevent unjust enrichment?.

So even if we could say that this obligation arises as a separate
institution from liability to asset itself is based on a tort committed by guilt,
yet it has the same legal regime as asset liability in the employer's property
reunification procedure.

Therefore we can say that virtually the provisions of art. 272 Labour
Code do not simply repeat the principle of undue payment provided for in art.
992 Civil Code, Labour Code regulations in effect even without derogating
from the legal status of undue payment, provided that the recovery of civil
damages is the same, unlike the previous legislation the obligation to return
enjoys the same Recovery Procedure if liability for damage as the actual
material.

On the other hand, if guilt is established and the person receiving the
payment amount, delivery of the asset or service provision wrongly, there are
incidents of restitution not only rules but also the responsibility of the
property.

It was also stated that the obligation of restitution as it is governed by
the Labour Code becomes incidental only if the damage of the employer
through the sums, the handing over the goods, the providing of undue service
are linked with the work, deriving from the employment contract and not the
civilian relationships in nature.

Conversely if the accipiens received such benefits in his capacity as a
private subject, participating in civil relations, the obligation to refund arise
from the provisions and principles contained in Article undue payment. 992
and art. 1092 Civil Code.’

Regarding the obligation to repay the sums unduly received it was
argued that they can concern all the entitlements paid under the contract of

2S. Ghimpu I.T. Stefanescu, S.. Beligrideanu, Gh Mohanu - Labor Law. Treaty, Scientific
and Encyclopedic Publishing House, 1978, Vol Il, p. 170; A. concoct - Treaty of labor law,
Legal Publishing House, 2007, p. 804; IT Stefanescu, employment law, treaty, Wolters
Kluwer Publishing, 2007, p. 502.

¥S. Ghimpu I.T. Stefanescu, S.. Beligradeanu, Gh Mohanu - op.cit., p. 170.



employment such as: remuneration tariff, supplement to the tariff,
remuneration, bonuses, allowances, bonuses, severance pay, delegation
detachment in daytime, transport and accommodation etc..

Wisely noted in the literature that it falls into the category amounts to
be reimbursed to the employer also health insurance benefits wrongly paid to
the employee, according to art. 42 para. 1 and 2 0.U.G. no. 154/2005 * .

The Supreme Court decided in this case a solution since 1968, that
they are incidents of restitution provisions of art. 20 para. 2 of Decree no.
167/1958 regarding the prescription of extinction.

Thus, in the situation when the unit has paid employed person by the
statute of limitation amounts after the deadline, it can no longer claim the
latter, the return on the grounds that since the date of purchase, limitation
period had expired®.

Regarding the obligation to pay the value of goods that cannot be
resituated in kind, established the doctrine that such goods may be the
following: uniforms, bedding - blankets, pillows, sheets, and work safety
equipment, various tools, tools, devices , books, etc..

The failure of the restitution of the good should be an objective one in
the sense in which that the asset has actually been destroyed or lost, or has
been worn to such an extent that it can be used anymore in the state in which
it was located.

If the property is partially damaged, the employee is obliged to repair
the property and pass it to the employer in running condition, or to hand
another one of the same good quality.

Note that notwithstanding the economic liability rule applicable to the
beneficiary shall repay in kind goods first, and only if it is not possible, it is
obliged to pay their value®.

Fee for services rendered unfair by the unit employee may refer to the
following situations: free accommodation or below the statutory rates in the
building belonging to the unit, the exemption in whole or in part the costs of
maintenance in these buildings, free or low-cost carrier with vehicles
belonging to the unit, the exemption in whole or in part by the cost of meals in
their canteens or leased the unit for this purpose so.

In a case, a solution, Bucharest Court of Appeal upheld the Tribunal
reasoned and lawful sentence, which established that the the defendant gets
after termination of employment, goods or services which it is entitled to,
entitles the employer to claim and get their value from it.’

*8S. Ghimpu, I.T. Stefanescu, S. Beligradeanu, Gh. Mohanu — op.cit., p. 171.

> Al Ticlea — op.cit., p. 805.

® Dec. nr. 644/10.04.1968 a Tribunalului Suprem, publicata in Repertoriu I, p. 639-640.

" Court of Appeals, Department of Civil and seventh causes of labor disputes and social
security, decision no. 3201 / R on 7 November 2006, published in the directory practice in
matters relating to labor disputes and social security from 2006 to 2008, Wolters Kluwer
Publishing, p. 353, shoulders 73.



The first court that has taken into consideration the papers filed (the
employment contract, the addendum to this decision no. 1295 of 30 June
2005), that the employment relationship ended on 30 June 2005, according to
Labor Code, art. 56 point j).

It was noted that the presence collective sheet in July and this month’s
payroll it is not apparent that the defendant is among the employees. It held
that the defendant was aware of the date of termination of employment with
the applicant, according to the addendum to the employment contract and
letters no. 9550 of 27 July 2005 and 7681 of 29 July 2005 issued by the
defendant.

In relation to the date of termination of employment, the defendant had
no right to any meal vouchers, or the card machine and food service.
Thus, it was retained within the provisions of Labour Code art. 272., given
that the employee has received tickets which she has earned and received
services was not justified, since the employment contract ended on
06/25/2005.

In close connection with the obligation to repay is analyzed and
subsidiary liability.

Wisely it was taken into consideration that the subsidiary liability
arises when the payment of an undue sum of money was noted, handing an
undue good unfair or improper services of another person or a third party due
to the fault of another person/employee whose asset responsibility will
undertake provided that the employee or the third party recovery accipiens is
not possible for various reasons such as insolvency, disappearance or death of
the beneficiary, the statute of limitation.®

The application of subsidiary liability - not only in relation to its
primary responsibility, but also the obligation to repay, it is necessary for
fairness considerations, obviously that should be the prime beneficiary of the
obligation to repay what he has received without being due and only if the
employer heritage will not be reintegrated should answer those who, by their
deed, had facilitated the reduction. For the identity of reason, its subsidiary
liability is applicable and where the beneficiary of the amount incorrectly
paid, a good or service is rendered unlawfully handed by a third person
(physical or judiciar entity).

The subsidiary character of the economic responsibility must be
concluded that, whenever it is established that the beneficiaries of the goods
or services have no obligation to repay such a reality, as they are legally
entitled to, any subsidiary liability may not survive.

Subsidiary liability regime is found more expressly covered by special
laws.

¥ S. Beligradeanu - situations that may lead to asset liability to employees by their employers
to injured third parties - borrowers of the latter - the failure to enforce contracts, or by failing
to refund, published in "Studies of the Romanian labor law," House CHBECK , 2007, p. 388.



According to art 30 of law no. 22/1969 on hiring managers, provision
of guarantees and liability in connection with the goods, responds to the
amount of remaining damage not covered by the author directly at the culprit:
a person's employment or shift the position of manager or manager without
the subordination provided Art. 7 of this law, failure or delay in taking
measures to replace managers and personnel within their jurisdiction, despite
being warned in writing and reasoned that the staff does not fulfill his duties
properly, failing to take necessary measures to establish a damage coverage in
management, the timing and failing inventories under the law, where it
contributed to causing the damage, failure of any duties, whether it without
violating the damage would have been avoided.

Another case of subsidiary liability is governed by Art. 21 paragraph 2
of Law no. 416/2001 on the minimum guaranteed income. According to this
text, if you can not recover all or part of amounts wrongly paid to
beneficiaries as welfare later than three years of payment, they will be
recovered under the Labour Code, the persons responsible for payment for a
period not exceeding three years.

Regarding this subsidiary the mayor is responsible, who, exercising
the office of chief officers, put into effect a local council decision to increase
salaries for the Town Hall personnel illegally.

In connection with this obligation, it was decided that the mayor had
acted in good faith by putting into effect the law, the local council decision
establishing the remuneration of the hall staff, not liable for damage caused by
the cancellation of payments made before the council resolution the court
asked the prefect.’

Analyzing assumptions explicit legal liability that occurs and identify
subsidiary liability of the military (military units and civilian employees),
under Art. 19 of Government Ordinance no. 121/1998, which states:
"When insolvency author directly finding the damage, respond to the amount
of damages recovered, the military (civilian employees) responsible for:
a) breaching the law on employment or appointment as manager, and
unincorporated guarantees by managers;

b) failure to take measures to replace the manager or person who manages
assets, without managers in the legal sense, although they have been informed
in writing and reasoned, that do not fulfill their duties properly;
¢) no inventories at the terms and conditions of the law, if this would have
avoided the loss or damage;

d) the failure or delay in taking measures to recover damage caused by the
formation of the civil party, the imputation decision or other measures;
e) failure to fulfill any responsibilities for service if, without breach, the loss
would not have occurred. "

°S. Ghimpu, L.T. Stefanescu, S. Beligradeanu, Gh. Mohanu — op.cit., p. 113.
C.S.J. decizia nr. 755/2002 publicata in ,,Pandectele Roméane” nr. 3/2003, p. 83-84.



A third case in which liability may arise and the subsidiary is deducted
from the interpretation by the Supreme Court ruling that if the damage
suffered by the unit due to a theft committed by others, employees of a
subsidiary of negligence liability that has occurred theft, is committed only if
the damage could not be recovered from offenders™.

Conclusions

The repayment obligation and responsibility are subsidiary effective
legal instruments designed to prevent injury to the employer by the poor
performance of service obligations to those employees with responsibilities in
the management and administration of cash and even property of the
employer.
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REQUEST FOR CANCELLATION. REJECTED INVOICES

Andrada Gaitinaru®

Abstract

The request for cancellation is the legal means a debtor may appeal to
when issued against a warrant for payment. Should the invested court of law
accept the request for cancellation, such court shall void the warrant by
issuing a final, irrevocable judgment.

Key words: request for cancellation, rejected invoices

Introduction

In order to simplify and expedite the procedure concerning the
issuance of a payment summons, the Government Ordinance no. 5/2001 was
passed on the payment summons stipulating under article 8 for the possibility
for the debtor having been issued against an warrant containing a payment
summons to submit a request for cancellation within the 10 days from having
been either handed in or notified on such summons.

In order to simplify and expedite the procedure concerning the
issuance of a payment summons®, the Government Ordinance no. 5/2001 was
passed on the payment summons stipulating under article 8 for the possibility
for the debtor having been issued an ordinance containing a payment
summons, to submit a request for cancellation within the 10 days from having
been either handed in or notified on such summons.

Should the invested court of law accept the request for cancellation, such
court shall void the warrant for payment by issuing a final, irrevocable
judgment.

By the request for cancellation recorded on the Oradea Municipal
Court roll, the plaintiff —debtor, SC R.T.C. SRL requested in the matter
against the defendant-creditor SC E.V.W.H. SRL the cancellation of the
commercial ordinance containing the summons for payment of the amount of
11.675,88 lei and of related legal interest.

* Junior Lecturer / Teaching Assistant, Agora University, Faculty of Law and Economic
Sciences, Law Department,Email: andradagaitanaru@yahoo.com

Y Ordonanta Guvernului nr. 52001 privind procedura somatiei de platd, published in the
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E.G.0. no. 142/2002 on the modification and supplementation of the Government Ordinance
no. 5/2001 on the payment summons procedure (Official Journal no. 804 of November 5
2002), approved by Act no. 5/2003 (Official Journal no. 26 of January 20" 2003).
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By preliminary proceedings, the creditor requested that the debtor be
obligated to pay the amount of 11.675,88 lei and related legal interest,
grounding such request on the fact that the two companies carried out
commercial relations which translated into the brokering, by the creditor and
through creditor’s business location, of certain service type repairs for SC
R.T.C. SRL.

In order to ground the request, the debtor indicated that the
commercial ordinance cancellation is in order, based on failure to comply with
the conditions stipulated for, under the Government Ordinance no. 5/2001 on
the payment summons procedure.

As per article 1, paragraph 1 of said ordinance, in order to request the
obligation of a debtor to pay the owed amount, there are certain requirements
to be cumulatively complied with regarding requested debt, namely:

- such must be uncontested, liquid and enforceable;

- such must be assumed by means of contract as attested for
through a parties-signed instrument;

- the existence of certain reciprocal rights and obligations
must be confirmed in writing regarding the performance of
certain services, works or similar.

With regards to this request, we specify that:

1. The requested debt fails to meet these conditions, namely it is not an
uncontested, liquid and enforceable debt since, as per article 379, paragraph 3
in the Civil Procedure Code, the uncontested debt is the debt whose very
existence results from the very debt document or from further supporting
documents as well, even of the unauthentic type, issued by the debtor or
acknowledged by same.

But the invoices filed by SC E.V.W.H. SRL, in its creditor capacity,

neither originate to debtor SC R.T.C. SRL nor are acknowledged by same, the
proof thereof being the lack of acceptance signature and seal.
The debt is not liquid either, since it is not determined by the very debt
document, nor is it determinable by means of the account receivable/debt
document or of further unauthentic documents as well, either belonging to the
debtor or acknowledged by same, as per article 379, paragraph 4 in the Civil
Procedure Code.

Given that we do not have a liquid and uncontested debt, it goes
without saying that one may not discuss on the enforceability thereof. Since
issued invoices bear neither the signature nor the stamp of the debtor
company, therefore the reception date is not stipulated for, the debt/account
receivable fails to fall under the enforceability requirement?.

% Bucharest County Court, commercial department VI, commercial judgment no. 6843 of
May 18" 2007, in Cristina Cucu, Catalin Badoiu, Somatia de platd in materie comerciala.
Practica judiciara, 2" edition, “Hamangiu” Publishing House, Bucharest, 2008, p. 107.



2. The 11.675,88 lei debt claimed by the defendant, must, according to article
1, paragraph 1 in the Government Ordinance no. 5/2001 on the payment
summons procedure, be assumed by a written agreement that the parties
accepted by signing it, yet the plaintiff and the defendant entered into no such
document attesting to the commercial relations, therefore one may talk neither
about a parties’ agreement meeting their minds, and consequently, nor about
the existence of certain rights and obligations concerning performance of
certain services, works or any other kind of services.

It was also noticed that the invoices issued by the creditor do not bear
the acceptance signature and seal, therefore these had not been accepted or
acknowledged by SC R.T.C. SRL.

Given the lack of a debtor company-affixed seal, the invoices provide
no proof on the acceptance thereof, thus failing to fall under the evidence
value of accepted invoices as stipulated for, under the provisions of article 46
in the Commercial Code. Moreover, unsigned and unsealed invoices may not
provide proof of an uncontested, liquid and enforceable debt in relation to the
provisions of article 1, paragraph 1 in the Government Ordinance no. 5/2001
on the payment summons procedure®.

The motivation of the court having issued the commercial ordinance
that the debtor had not contested the invoices, thus assuming a tacit
acceptance thereof, may not be accepted.

Invoice acceptance is deemed tacit when meeting the minds of the
two parties beyond any doubt attesting the intention to accept the invoice; for
example, merchandize resale, issuance of a bill of exchange for price
payment. The very silence on the part of the consignee may not bear the value
of an invoice tacit acceptance®, in the absence of certain contract detailed
clauses attesting that lack of answer is to be deemed as tacit acceptance.

In compliance with Resolution no. 5227/2001 issued by the Supreme
Court of Justice, the rejected invoice and the advice of dispatch that are
confirmed by a person other than the one recorded in the specified documents,
do not provide evidence of a fundamental relation that may imply a payment
obligation.

Given such grounds, the Oradea Municipal Court accepted the
request for cancellation submitted by the debtor-plaintiff and annulled the

® Bucharest County Court, commercial department VI, commercial judgment no. 5019 of
December 9" 2005, unpublished, in Cristina Cucu, Catilin Badoiu, Somatia de platd in
materie comerciald. Practica judiciara, 2" edition, “Hamangiu” Publishing House,
Bucharest, 2008, p. 158.

* Please refer to Stanciu D. Carpenaru, Drept comercial romdn, 4™ edition, “All Beck”
Publishing House, Bucharest, 2002, p. 397; Stanciu D. Cérpenaru, Tratat de drept comercial
romdn, “Universul Juridic” Publishing House, Bucharest, 2009, p. 484.



commercial ordinance containing the payment summons on the amount of
11.675,88 lei°.

Conclusions

One may say that invoice acceptance must express the will of the
person binding the trader legal entity before third parties. Therefore, the very
accepting and not contesting an invoice is simply a material action and does
not imply the value of an invoice tacit acceptance. In order to check invoice
recording into the accounting books, an accounting technical expertise is
required, yet, such being evidence not accepted within the payment summons
procedure.

Bibliography

Stanciu D. Carpenaru, Tratat de drept comercial romdn, “Universul
Juridic” Publishing House, Bucharest, 2009;

Cristina Cucu, Catalin Badoiu, Somatia de plata in materie
comerciala. Practica judiciara, 2" edition, “Hamangiu” Publishing House,
Bucharest, 2008;

Stanciu D. Carpenaru, Drept comercial roman, 4™ edition, “All Beck”
Publishing House, Bucharest, 2002;

Government Ordinance no. 5/2001 on the payment summons
procedure, published in the Official Journal no. 422 of July 30™ 2001, as
subsequently amended and supplemented by the E.G.O no. 142/2002 on the
modification and supplementation of the Government Ordinance no. 5/2001
on the payment summons procedure (Official Journal no. 804 of November 5"
2002) as approved by Act no. 5/2003 (Official Journal no. 26 of January 20"
2003).

® Oradea Municipal Court, Civil Department, civil matters judgment no. 10512 of September
21° 2010, unpublished.



TRANSPOSITION OF EUROPEAN POLICY OF
ENVIRONMENTAL PROTECTION IN ROMANIA

Georgescu Elena”
Popescu Nadié**
Dutu Simona

Abstract

Romania's accession to the EU was a key strategic objective for the
Romanian society.

Environmental protection is one of the priority areas for European
action and interest in accordance with the principles of sustainable
development, having as result the increase of the European competitiveness
with the lowest possible cost to the environment.

Keywords:. protection, environment, waste, strategy.

Introduction

Once a member of the European Union, Romania has made a series of
obligations, including environmental protection. Even in the contents of the
Accession Treaty were set deadlines for certain concrete measures to be
implemented by the Romanian authorities.

At the local level runs a sustained campaign for the implementation of
operational programs focused on environmental issues with priority on the
waste management.

In Romania, the waste management activity is based on the OUG
78/2000, which implements a series of directives of the European Council.

Under Law no. 426/2001 for the amendment and approval of OUG no.
78/2000 regaring The Waste regime, the central public authority for
environmental protection has developed a National Waste Management Plan,
in order to diminish the negative impact of waste on the environment and
health.

To comply with the Waste Framework Directive of the Council and
European Parliament no. 75/442/EEC as amended by Directive 91/692/EEC,
Regulation (EC) no. 1882/2003 a first National Waste Management Strategy
which included the ministries concerned strategies has been achieved.
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There were also made County Waste Management Plans. Based on the
National Strategy Plans and the County Plans the first National Waste
Management Plan has been developed which was approved by HG. nr. .
1470/2004.

These national documents for waste management have undergone a
fundamental improvement in the expanded working groups composed of
representatives of central authorities, representatives of some associations of
local authorities, employers and professional associations, representatives of
universities and NGOs, as well as German, French, English and Japanese
experts involved in twinning projects with PHARE financing and in the
technical assistance program of Japan International Cooperation Agency
(JICA).

Based on the Strategy and National Waste Management Plan, the
Regional Waste Management Plans have been developed, in stages until 2007,
based on a guide to elaborate the Regional Waste Plans in order to reflect
more realistically the needs regarding the waste management locally and to
ensure an integrated waste management facility.

The National Strategy defines the driving forces and strategic targets
on waste management in Romania based on the analysis of the current
situation and of the implementation stage of specific directives in the field.

The National Waste Management Strategy is reviewed regularly and
approved by Government Decision, taking into account technical progress and
the new environmental requirements.

The National Waste Management Plan developed by the Ministry of
Waters and Environment, includes general objectives and targets for all
categories of waste management. General and specific objectives are provided
and targets for the management of certain municipal waste flows, such as for
the packaging waste, as well as for industrial waste including dangerous and
specific categories of dangerous waste.

The Plan also shows the existing situation in terms of municipal and
assimilable waste, construction and demolition waste and sludge from
municipal wastewater treatment plants, along with a forecast of the evolution
of their generation.

Based on the current situation regarding waste generation alternatives
have been developed in order to reach the general and specific strategic
objectives both for the municipal waste and industrial waste and dangerous or
not dangerous. There are also special waste flows treated such as: waste
packaging and paper writing. biodegradable waste, construction and
demolition waste, electrical and electronic equipment waste, discarded
vehicles, used tires, the mud from municipal wastewater treatment plants.

National Waste Management Plan will be periodically reviewed and
approved by the Government.

National Waste Management Plan addresses to a wide range of
stakeholders which include local and central institutions of state



administration, producers of goods - raw materials and finished products,
merchants and service providers and their professional associations,
educational and research institutions, NGOs active in the field and every
citizen.

Among the results of the analysis of legislative objectives are:

1. waste management - waste prevention and prevention of their
harmful effects; the waste recovery through recycling, reuse or by any process
aimed to obtain secondary raw materials or use of certain categories of waste
as a source of energy, construction and operation of facilities, methods and
technologies , sites and their planning for treatment, recovery and disposal of
waste so as not to harm the environment and public health, identification and
registration of dangerous waste at each production place, storage or unload,
prohibition of mixing different categories of hazardous waste or of dangerous
waste with not dangerous waste, with except in certain circumstances,
prohibition of the importation of waste in Romania of any kind, raw or
processed, except for certain categories of waste being secondary resource
useful materials in accordance with the legislation in force proposed by the
central public authority in the field of environmental protection and approved
by the Government, establish tax incentives for those who manage waste, and
particularly for those who value waste, in order to stimulate investment (the
government), organizing training and education of people in waste
management, etc..

2. dangerous waste management: the obligation to register at each
producer; mandatory collection, transport, recovery and separate disposal,
development of standards for packaging and labeling of hazardous waste
during collection, transport and storage,

3. Waste storage: the classification of deposits in three categories: for
dangerous waste, for not dangerous waste, for inert waste, the reduction of the
amount of biodegradable waste stored + the national strategy on
biodegradable waste reduction, the obligation to treat hazardous waste, etc..

4. Waste incineration: the prevention or reduction of the negative
impact on the environment, particularly air pollution, soil, surface water and
groundwater pollution, and any risks to public health, setting the operating
mode for incineration, their control and monitoring, setting the limit emission
of pollutants into the air and the water and how to calculate these values and
measurement technique etc.

5. packaging and packaging waste management: setting priorities
for management of packaging and packaging waste, organizing a system to
ensure recovery for multiple reuse of packaging through the economic agents
who sell these products or through specialized centers for recovery of these
types of packaging - for economic agents who produce products packaged in
reusable packaging.

6. batteries waste regime: the information and the stimulation of the
buyers on how to collect batteries waste , research programs to reduce levels



of heavy metals and hazardous substances in batteries, for the use of less
polluting substitutes in batteries, as well as finding new methods of
capitalization of batteries;

Conclusions

In recent years we have noticed a remarkable improvement in terms
of implementing the acquis communautaire in the field of environmental
protection, and a continuing awareness of the population and local and central
authorities with responsibilities in the field, something that stands out even in
the external approaches of our country concerning the environmental
problems.
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THE PRINCIPLE OF CONTRACTUAL FREEDOM

Girlesteanu George -

Abstract

The concept of “contractual freedom” understood as the possibility of
any person to contract or not, to interact through a contract, has gained
increased importance at the legal level. Considering the value attached by law
to this legal concept — subjective civil right or fundamental freedom — the
legal protection of contractual freedom can be larger or smaller, the
limitations due to exercising this right depending by the type of protection. In
the Romanian law, contractual freedom benefits from legal protection,
achieved on the will of the ordinary judge, having only the value of subjective
civil right, a weaker protection than the one in the French law by the will of
the constitutional judge, where it acquires a constitutional value likely to be
defended against the state itself.

Key words: contractual freedom, subjective right of action, objective
right, autonomy, limitations.

Introduction

The Romanian literature provides us with some brief definitions of the
concept of “freedom of contract”, involving essentially the same lines:
“freedom of contract” is an abstract possibility circumscribed by the legal
framework which can involve both natural and legal persons, on the one
hand, to contract, i.e. to engage in contractual relations by creating a
contractual relationship, a contract, setting the actual content of this report,
and, secondly, not to contract, or to refuse to engage in a specific contractual
relationship.

1. Defining the concept of “freedom of contract”.

a) The Romanian legal doctrine.

Thus, Professor loan Albu believes® that "freedom of contract is the
possibility that natural and legal persons have, by law, to create contracts and
to determine content”. Another Romanian author’ states that "freedom of
contract can occur by being able to contract as the parties wish, but also by
refusing to contract”. Likewise, a general definition establishes that currently

" Senior lecturer at the Faculty of Law and Administrative Sciences, University of Craiova,
Romania.

! loan Albu, Libertatea contractuald, Dreptul, n0.3/1993, Bucuresti, p.29.

2 Gabriel Oleteanu, Autonomia de vointd in dreptul privat, Craiova, Universitaria, 2001,
p.49.



"freedom of contract is the subjective right of action in contract matters in
accordance with the objective right and its limitations™.

Therefore, and as otherwise stated at the beginning of this paper, these
definitions, comparable in terms of content, are only a simple shape and a
preliminary concept of the “freedom of contract”, a concept whose broader
development and determination of its normative consequences will be
discussed in what follows.

b) Romanian Constitutional Court. Recently and definitely having a
particular importance to the Romanian law, is to be retained the definition
given by the Romanian Constitutional Court to the concept of “freedom of
contract”.

It should be noted from the outset that, although this is a reference of
the Constitutional Court, among its main tasks being resolving constitutional
contentious issues, particularly regarding the protection and guarantee of
fundamental rights and freedoms with constitutional value, contractual
freedom in the design of the Court is only a freedom which is only legal in
nature and not constitutional, but the consequences will be discussed further
and we shall refer to them from a more detailed perspective.

Thus, Decision no. 365 of July 5, 2005 provides the current
constitutional definition, we could say, although as stated in the Court's
interpretation this freedom does not have any constitutional value: "freedom of
contract is the possibility acknowledged to any law subject to conclude a
contract within the meaning of mutus consensus, product of its manifestation
of will converged with the other party or parties, to determine its content and
determine the object, acquiring rights and assuming the obligations whose
complying is mandatory for the Contracting Parties " .

2. Legal and philosophical concepts of “freedom of contract”.

a) Preliminaries. The emergence of the concept of “freedom of
contract” occurs as a direct result of the medieval legal thought, which under
the influence of natural law precepts originally considered that this freedom is
a natural right, permanent and immutable, whereas later on it was seen as a
legal corollary of the theory of autonomy of will*.

b) The theory of autonomy of will. The individualistic trend that
permeates the thinking of the eighteenth century and which has as a premise
and purpose a certain kind of liberalism, total liberalism, leads to substantiate,

® lon Dogaru, Pompil Draghici, Drept civil. Teoria generald a obligatiilor, Bucuresti, All
Beck, 2002, p. 44; lon Dogaru, Nicolaie Popa, Bazele dreptului civil. Vol. I. Teoria generald,
Bucuresti, C.H. Beck, 2008.

* loan Albu, op.cit., p. 30; Ton Dogaru, Pompil Draghici, op.cit., p.42, P. Durliac, J De
Malafosse, op.cit, p. 99-100; A.Weill, Droit civil. Introduction générale, Paris, Dalloz, 1973,
p. 52-53; lon Dogaru, Nicolae Popa, idem..



in legal terms, the civil law, particularly, the principle of autonomy of will,
with major representatives such as J.J. Rousseau and I. Kant®.

Conceptions of both authors lead to the systematization and foundation
of the idea of “social contract” and of the idea of “state of nature”, which are
essentially transposed by the idea that men are born free but at some point,
through a pact, an agreement of free will, they agree to abandon some of their
rights, of their freedom to the community, in order to take advantage of social
life®. Basically, the whole social edifice is based and focused on the individual
and its independent will. Consequently we have to deal with, in light of the
social contract theory, two types of will, namely: first, the general will, which
is the limitations on individual wills to achieve relative social coexistence, and
on the other hand, the individual will, whose sphere of autonomy includes any
free expression of will in any area of human life, limited only by the precepts
of order declared imperative by law’. The relation between the two types of
will be shown as a rule-exception relation, the individual will being the rule
and the general will the exception, so, the state is "obliged to maintain this
relationship and to ensure the coexistence of two wills”.

Even if today, as we shall prove, the theory of autonomy of will seems
to be lagging behind the contemporary realities, its importance remains
significant especially because economically, it led to economic liberalism
(laissez faire, laissez passer), which requires a legal counterpart, freedom of
contract (laissez faire, faiser contracter)®. Man is essentially free and may be
subject to a duty only by his own volition.

Ideas deriving from the theory of autonomy of will within the general
concept of freedom of contract are: - freedom to interact or not through
contract; - freedom of concrete ways of contracting, significant being the
agreement between wills not the form of expression; - liberty of content given
by Contracting Parties, the existence or not of a balance between rights and
obligations of contractors having a low importance.

The principle of autonomy of will implies that the contract will be
based solely on the will of the contract undertaker, nothing being able, in
principle, to affect this. The fact that will in contractual matters is independent
means that the will of contractors and only this, will lead to the creation of the
contract and any effects arising directly from it. Hence the contract extracts its

® See J.J.Rousseau, Contractul social, Bucuresti, Stiintifica, 1957; 1.Kant, Intemeierea
metafizica a moravurilor. Critica ragiunii practice, Bucuresti, Stiintifica, 1972.

® George Burdeau, Droit constitutionnel, Paris, L.G.D.J, 1984, p. 133 in Dan Claudiu
Danisor, Drept Constitutonal si Institutii Politice. Teoria Generald, vol.l, Craiova, Sitech,
20086, p. 85.

" loan Albu, p. 31; lon Dogaru, Nicolaie Popa

® Ibidem.



binding force only from the will of the parties®. Human will is the essence of
the contract, the parties supporting the effects of their wills®.

Applied to the law of contract, the theory of autonomy will leads to the
postulation of three fundamental principles: the principle of freedom of
contract (the individual is free to contract or not choosing the partner and
determining the content of the contract, consent being an essential element in
the formation of contract), the principle of binding force of contract (open
willingness to be bound by a contract is reflective on the parties in the manner
in which they agreed) and the principle of relative effect of conventions (the
contract binds only the parties who expressed their wish to do so, no one can
be liable for something that they have not subscribed to)™.

Seen, the theory of autonomy of will in contractual matters promotes a
certain kind of freedom of contract, a total freedom, absolute, this kind of
"wild freedom", by its excesses, with adverse consequences for human society
in the economic and social environment which requires rethinking of the
concept and a drop in the obscurity of the theory dictated by the need for a
state contractual guidance to restore the general contractual unbalance, not to
replace freedom of contract, but as a complement to ensure a minimum
protection to all members of society™.

c) Contemporary concept. The theory of autonomy of will, inspired
by the individualism which marked philosophical thinking in the centuries
past, was transformed by the realities of today in a genuine myth or dogma, as
many authors even deny to the possibility to set a base for freedom of
contract, because of more extensive restrictions still imposed on it, which, as a
corollary of the autonomy of the will should not engender limitations, only the
Contracting Parties establishing the scope and content in each case according
to their will.

There has been promoted an idea that the conceptualization of
autonomy of will by the legal doctrine and the time of its expression is
relatively recent, placed in the late 19th century and appearing as a direct
result of the occurrence of the first signs of threat of its main consequences -
freedom of contract - which is to develop new types of contracts, different
from the classical negotiable contracts, contracts of adhesion®®. Basically, the
role of will was differentiated from one category of contract to another; thus,

® See Valerie Toulet, Droit Civil. Les Obligations, Orléans, Paradigme, 2004, p. 16-17;
Yvaine Buffelan-Lanore, Droit Civil, 7 éd., Paris, Armand Colin, 2000, p.20-21.

1% Gabriel Olteanu, op.cit., p. 32.

1 Marie-Laure lzorche, La liberté contractuelle, in Remy Cabrillac, Marie-Anne Frison-
Roche, Thierry Revet, Libertes et droits fondamentaux, Paris, Dalloz, 2001, p. 654.

12 Jon Turcu, Liviu Pop, Contracte comerciale, vol. I, Bucuresti, Lumina Lex, 1997, p. 15.

13 v/, Ranouil, L autonomie de la volonté: Naissance et évolution d’un concept, Travaux de
I’Université de Paris I, 1980 in Marie-Laure lzorche, op.cit., p. 656.



under the volitional aspect, "there is a shift from creative will to the formally-
creative will of contract"*,

The classical contract, the traditional contract, considered by the
French civil code authors (1804), to be an operation type "in which two
persons of the same legal position and equal economic power expose and
discuss in a free debate the claims that they oppose to one another, make
mutual concessions and end up with an agreement in which all terms were
carefully thought and which is the genuine expression of their common
will"*® 'was followed by the emergence of new categories of contracts, the
adhesion contract, unilaterally drawn by only one party, being defined by a
"unilateral will that establishes the economy of contract in which one of its
elements, the will of the adherent, does no more than give legal efficacy to
this unilateral will"°,

Obviously, there is a sharp difference between the two categories of
contracts, the former essentially negotiated contracts and the latter non-
negotiable, the contract of adhesion becoming a contract in which "the
consent of one party is a mere acceptance of the conditions imposed by the
power of another"’, and in which the freedom of contract is "unilateral,
working only for the profit of the stronger". Most contracts today are contracts
in which all the terms and procedures are established only by a Contracting
Party, the other having only the right to choose to accept or reject the
conclusion of that contract.

The importance of the classical contract, unnamed, a direct result of
the theory of autonomy of will, is still considerable, even if one of its
assumptions incorporated by the famous phrase "Qui dit contractuel dit
juste™® (Anything contractual is fair)*® is shown illusory in the context of the
new category of contracts mostly used by the legislature through imperative
rules of contracts of adhesion to achieve an equivalent contractual benefit or
even a general social protection becoming a necessity. Subsequently,
however, the field of unnamed contracts offers an inexhaustible reservoir of
freedom in all spheres, still unexploited by the legislator, the imagination of

“loan Albu, op.cit., p. 30.

> E. Gounot, Le principe de I’autonomie de la volonté en Droit privé, Thése Dijon, 1912, p.
13 in Pascal Lokiec, Contrat et Pouvoir, Paris, L.G.D.J, 2004, p. 59.

18 G. Berlioz, Le contrat d’adhésion, Paris, L.G.D.J, 1973, p. 13 in Pascal Lokiec, op.cit., p.
60.

" G. Ripert, Les forces créatrices du droit, Paris, L.G.D.J, 1955, p. 271 in Pascal Lokiec,
op.cit., p. 61.

18 Alfred Fouillee, L’idée moderne du droit, 2 éd, 1883, p. 187, in Pascal Lokiec, op.cit., p
.59.

9 Free will contributes to the realisation of justice, a debtor not being able to invoke the
unlawfulness of an obligation while he has willingly signed on to it. Each individual
represents the best defender of its own interest, the only existing danger being that the
contracting party will sacrifice the interest of another.



practice continually renewing itself and freedom finding its necessary
exercise?.

However, the importance of the principle of autonomy of will cannot
be denied, the authors of the first modern civil code themselves referring
indirectly to it and strengthening their predictions according to its precepts.
Thus, the French civil code of 1804, Art.1134 (1) stipulates that "legally
formed agreements have the power of law for those who have formed them"
and the 1866 Romanian Civil Code prescribes, similarly, in Art.969 (1) that
"legally made agreements have the force of law between the contracting
parties". Autonomous means one that governs one’s own laws, this resulting
even from the semantic meaning of the word which is of Greek origin,
presenting the combination of two terms: “authos” (himself, his own) and
“nomos” (law). It is clear that the principle of autonomy of will, a
fundamental principle of social organization that defies time, is highlighted by
the two law texts cited, to be considered fundamental in contract matters.

3. The principle of contractual freedom seen as the abstract
possibility of the person to act in the contractual field.

a) Abstract possibility. As stated earlier contractual freedom refers to
an abstract possibility of the person to act in a contractual field. Thus,
contractual freedom is practically like "the freedom to be bound" to another
person through a legal instrument, the contract, or an agreement that will
create obligations on the parties, which at a first glance may appear as
paradoxical caused by an association of two terms essentially opposite:
freedom-binding. To be meaningful, the words designating in the easiest way
the liberty to alienate a part of freedom must have a postulate that lays a
foundation and it can only be autonomy of will: the person cannot be
constrained only by a link that he wanted and to the extent of what he wanted.
So, the autonomy of will implies freedom of contract®’.

No doubt, whatever the nature of this freedom, legal or constitutional,
contractual freedom should be understood as relative and not absolute
freedom, and whose exercise may actually bear some limitations, but that does
not have as a result the damaging of the very essence.

b) Regulation. In the Romanian law, the principle of contractual
freedom is recurrent: the Civil Code of 1866 Article 5 - "It is not permissible
by agreement or by special provisions of the laws which concern public order
and morality", Art. 966 - "Duty without a case or based on false or illicit case
cannot have any effect”, art.968 - "Case is illicit where prohibited by law,
where contrary to good morals and public order, Art. 969 - 1 - "legally made
agreements have the force of law between the contracting parties”; Law
Decree No. 31/1954 regarding the legal and natural persons, Law Decree No.

% Marie-Laure Izorche, op.cit., p. 661.
2! Ibidem, p. 651.



66/1990 on the organization and operation of handicraft cooperatives, Law
Decree No. 67/1990 on the organization and operation of consumer and credit
cooperatives, Law No. 31/1990 on trade companies, Law No. 15/1990 on
reorganizing state economic units as autonomous and commercial companies,
Law No. 36/1991 regarding agricultural companies and other forms of
agricultural associations. According to the present legal framework, people
may conclude both named contracts, covered by law, and unnamed contracts
not covered, or will be able to combine the two types of contracts.

Of all the texts of law that enshrine the principle of contractual
freedom we should pay special attention to Art.969 (1) which consists of the
common regulations in contract matters. The article, as stated earlier, is a
faithful copy of Art.1134 (1) of the French Civil Code of 1804.

The first step is to notice and analyze the analogy made by the editors
of the civil code between contract, the legal document which binds the parties,
and the law, the state act, an instrument for the exercise of sovereignty: the
contract is the law of parties, according to Art.969. The method of initiating
the contract and the legislative process by which law arises essentially implies
similar situations: in both cases we are dealing with an exercise of will -
private will or legislative will, the will also proclaiming independence. The
contract is presented as a process of creating rules, a specific procedure for the
creation of legal effects, showing in this regard in relation to legal rules only a
difference of form. "The contract makes the universal law of relations
between individuals"?. In law, the contract rule is on a second benchmark
related to legal rule, so we could say that the contract draws its power from
the approval which the law, being superior, bestows. Its binding force would
exist only by law and for the law and only in the space given by the law with
its approval“®,

So if we wondered why the contract binds, according to the reasoning

above, one might be tempted to answer by stating that this is because the law
wants it and only as far as it wants.
Yet, this conclusion cannot be accepted, it is dangerous and inaccurate for
several reasons: firstly, it results in the denial of autonomy of the will theory,
secondly it is dangerous because if it is left in the hands of state law, the
principle of binding contract would create a dependency on its strength to the
existing political considerations, and, thirdly, it is incorrect because, in
historical terms, the contract appeared before the law and there are even areas
of law such as, for example, international contractual relations, where the
contract is binding even without the support of law?*.

2 Laurent Aynes, Loi et contratLe contrat, loi des parties, Cahiers du Conseil
constitutionnel no.17, 2004, p. 2, at http://www.conseil-constitutionnel.fr.
23 H
Ibidem.
 The international contract is not mandatory because of law, but because the international
community recognizes to the agreement of will a mandatory effect. If there will be adopted a
national law to regulate the content of a contract, this will be done through the choice of the
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c) "Contract law". To conclude regarding the relationship between
contract and regulations provided by the Civil Code, we can say that this
analogy between the state law and contract law should be avoided, because
the second has a different nature. We could state that "the law™ — the term
used by Art.1134 of the French Civil Code and Art.969 of the Romanian Civil
Code, represents rather a measure of partition or a principle of conduct, the
law in effect, psychologically or mathematical, "the law of parties, far from
being a binding rule, is above all a rule which allows to assign each
contracting part his right"?. So, "contract law" is binding because it expresses
a "thought process over which the parties have agreed, this agreement being
the best way to become a rational human being"%. Thus, the two founding
articles of the civil law of French and Romanian contracts can be read in the
following manner: "agreements, provided their conclusion valid, are the
measure of mutual obligations of the parties”.

Furthermore, "contract law" must be respected by the state law as its
source can be considered to be of higher legislative nature, namely the basic
human right to govern by the will of their own, individual freedom, which,
both in the Romanian law and in the French, has a fundamental value which
enjoys constitutional protection®”, the French constitutional court agreeing
with this fact and creating an obligation for the legislator not to affect the
"economic agreements and legal contracts concluded"?®, a position which, as
we shall demonstrate, is not followed by our Constitutional Court. "State law
should in principle respect the contract, just as it bows to human rights”.

Thus, the contract becomes binding, and generates legal effects, not
because the law impose it, but because it results from the exercise of a
fundamental right, which is imposed to the legislator®®.

This does not mean that contractual freedom is intangible and that its
exercise cannot be limited by the state law, the Civil Code and the
Constitution itself allowing for this possibility, but only under certain
circumstances and for some reason expressly determined. The state law can
and must establish a minimum of mandatory conditions to be met in order to
conclude a contract, to ensure the "order" and "balance™ in society. Thus,
contractual freedom is a relative freedom that entails certain necessary

certain law by the contracting parties, this being the meaning of the principle of autonomy of
will.

% 3.p Chazal, De la signification du mot loi dans [’article 1134, alinéa ler du code civil,
RTD civ., 2001, p. 265.

% |_aurent Aynes, op.cit, p. 3.

T Art.23 of the Romanian Constitution of 2003 and Art.4 of the Declaration of Human
Rights of 1789, actualy the Preambul of the French Constitution of 1958.

%% Decision n0.98-401 of 10 June 1998, French Constitutional Court.

% Laurent Aynes, op.cit, p.3; other authors have opted for a version contrary holding that the
foundation of the principle of contractual freedom is the recognition by law of power-
generating legal effects of the will of the legal subjects - Vasile Patulea, Principiul libertatii
contractuale i limitele sale, Bucuresti, Dreptul, no.10/1997, p. 24-26.



limitations, the most important and also general referring to limits on
capacity®, consent®* (manifestation of decision to conclude a legal act), cause
of the legal act® (the purpose of concluding the act), public order and
morality**.

Another aspect that should be considered is also to be seen in the fact
that the contract develops into law of parties, namely in what its binding force
consists. Thus, in principle, effects resulting from the contract could only be
relative regarding only the parties**whose agreement leads to the birth of
contract (the principle of relative effects of contract), and obligations can be
censored for the purposes of waiving in carrying them only by agreement of
the will of the parties, none of the parties can cancel the contract on their own
(the principle of irrevocability of contracts). In reality, it is not exactly so.

d) "Res inter alios acta allis neque nocere neque prodesse potest” and
the principle of contractual freedom. Regarding the relative effects of
contract, the principle would be simple: the contract will take legal effect only
inside the contracting circle, just between the Contracting Parties®. And, yet,
there are legal cases where the effects of contractual law are or may become
enforceable against other persons, thus constituting the exceptions to the
principle in question. Thus, the legal institution of stipulation for another is
present, a real exception to the rule, which requires the birth of a right for the
benefit of a third party, resulting from the conclusion of the contract between
the parties, although it is not a party to the contract. Also, although the
position of third parties to the contract is given by the principle of res inter
alios acta allis neque nocere neque prodesse potest (third parties do not
contract any benefit, nor harm), however, in some cases, they cannot ignore
the contract on the condition of being alien to it: contracts which establish

%0 Art. 949, Romanian Civil Code: “Any person which is not declared uncapabale by law,
can enter a contract”, Art. 950: “Uncapable of contracting are: minors, the forbidden and
basicly all who were prohibited by law.”

%1 Art. 953, Romanian Civil Code: “Consent is not valid when it is given through error, taken
by violence or (...)”, so the manifestation of will may produce legal effects only if it was free
and conscious, meaning real and unaltered by a vice of consent - Gheorghe Beleiu, Drept civil
roman, Bucuresti, Universul Juridic, 2001, p. 132, Gheorghe Boroi, Drept civil. Partea
generala, Bucuresti, All Beck, 1999, p. 168, Sebastian Cercel, Introducere in dreptul civil,
Bucuresti, Didactica si Pedagogica, R.A., 2006, p. 149.

%2 Art. 966, Romanian Civil Code: “The obligation without a cause or based upon a fake
cause, or illicit cause, cannot have effect”, Art. 968: “Cause is illicit when it is prohibited by
law or contrary to moral or public order.”

¥ Art. 5, Romanian Civil Code: “It cannot be departed by conventions or particular
dispositions from laws which interest public order and morals”; Art. 6, French Civil Code: “It
cannot be departed by particular conventions, from the laws which interest public order and
morals.”

¥ Art . 973, Romanian Civil Code: “Conventions have no effect except between contracting
parties”; Art. 1165, French Civil Code: “Conventions have no effect except between
contracting parties”.

% |on Dogaru, Pompil Draghici, op.cit., p. 139; lon Dogaru, Nicolaie Popa, op.cit.



real rights because of these rights being absolute and opposable erga omnes,
create, for all, the general obligation not to bring prejudice; in the same way,
preventing claiming rights resulting from contracts triggers liability for
damage caused to contracting parties by third parties. Another situation is the
one encountered by those entitled, for whom, not being contracting parties or
third parties to the contract, the contract will benefit them being opposable to
them: universal heirs and with universal title, unsecured creditors.

With respect to the irrevocability of the contract, it should be noted,
firstly, that the law of contract that binds the parties is in fact a promise of
individual behaviour whose efficiency depends often on external
circumstances of the Agreement itself*. The principle considers the idea that
a contract can be cancelled only by consent of the will of the parties. By
exception, there are legal situations in which such a contract is revoked not in
the way it was concluded - by mutual agreement, but by expressing the will of
one party®’: open-ended contracts, termination of an essential element in the
contract, in successive execution contracts with the advent of a phenomenon
of case of force majeure, etc.

The effects resulting from the reporting of contractual law, contract
that binds parties are also to be highlighted, on the judge institution. The force
of the contract law can be implemented by the judicial irrevocability of the
contract, by the impossibility for a judge to modify the consent of will
expressed in terms of the contract by the parties. So, if a legal dispute arises
between the parties, the judge will be held by "contract law", s/he cannot in
principle affect the content of the contract. However, the legal contract
naturally seems to open a gate to the judge regarding the legal indirect
possibility to interpret (creative process) contractual terms t in order to
discover what the parties rationally wanted - Art.970 "Conventions should be
done in good faith. They bind not only to what is expressly between
themselves, but to all the consequences like equity, custom or law of binding,
according to its nature "(Romanian Civil Code); Art.1135:" Conventions bind
not only to what is expressed between them, but also to all the consequences
like equity, custom or law given to the bind, according to its nature™ (French
Civil Code).

Thus, it might be said that, in light of the legal obligation of
implementing the agreements in good faith, the judge can "neutralize or
reshape, indirectly, the contract law", this kind of judicial activity can and
must be accepted as long as it is not hostile, and, in fact, it is highly
favourable to the contract law itself.

e) "Contractual public order” and the relative nature of freedom of
contract. As stated earlier, contractual freedom is a relative freedom which,

% Laurent Aynes, op.cit, p. 4.

% See for further more Ion Dogaru, Pompil Drighici, op.cit., p.139; lon Dogaru Nicolaie
Popa, op.cit.

% Laurent Aynes, op.cit, p. 5.



according to legal regulations, has limited exercise mainly for reasons related
to the protection of public order or morality (Article 5 Romanian Civil Code
and Article 6, French Civil Code).

Hence, we can refer to a contractual public order that imposes certain
limits to the possibility of concluding certain contracts by certain persons,
with the aim of ensuring the protection of social values (public protection). It
was stated that "public order and contract live a parallel existence, both find
reason to be in the autonomy of will, one limiting it, the other springing from
it. But when even the agreement detaches from the autonomy of will, public
order continues to control the contract"*°,

From the normative point of view, public order appears through legal
mandatory rules passed to protect political values, social and economic, i.e. a
set of legal rules established by the legislator in the vital interest of society
and to ensure respect, primarily, of social fundamental demands, "the smooth
functioning of institutions indispensable to society"*°. Thus, law is of public
order when it more directly appeals to the society than to the individual,
practically corresponding to the assertion of the supremacy of society over the
latter*" in order to ensure the social balance.

Public order seeks protection of essential social institutions against
infringements that may be made by contractors, translated by bans imposed by
mandatory rules*?. Thus, we have to deal with what is called “public order of
protection”, consisting of all imperative rules adopted by the legislator to
protect the parties considered in a situation of weakness in a contractual
relationship®. It is about securing protection of contractors who “are in a
position of inferiority so exercising their own will cannot guarantee
contractual justice™, in this sense, "to eliminate the imbalance, the law
requires or prohibits certain provisions that the most powerful contractor can,
without the authorization of law, refuse or impose, as appropriate™*.

Basically, public protection plans aim at restoring the balance of
"strong-weak"'; compared to contractual freedom, it is translated by imperative
regulation of the content of certain contracts, such as the insurance contract
that meets a constant worry of protection of the insured person or beneficiary

% ph. Malaurie, L’ ordre public et le contrat, Paris, Matot-Braine, 1953, p. 19 in Pascal
Lokinec, op.cit, p. 58.

“0 The Supreme Court of Belgium, Decision N0.48-1-699 of 9 December 1948: “It is of
public order per say only the law that concerns the essential interests of the state or
community or which establishes in private law the legal base for economic and moral order”.

*! Dominique Bureau, La reglementation de I’economie, in Archives de philosophie du droit.
Le prive et le public, Tome 41, Paris, Dalloz, 1997, p. 326.

“2J. Flour, J-L Aubert, Les obligations, Paris, Armand Colin, 6e éd, 1994, p. 203.

). Mestre, L ordre public dans les relations économiques, in L ordre public d la fin du XX
éme siécle, dir. T.Revet, 1996, p. 34.

* S, Le Gac-Pech, La proportionnalité en droit privé des contracts, Paris, L.G.D.J, 2000, p.
30.

%8 J. Flour, J-L Aubert, Les obligations, Paris, Armand Colin, 9¢ éd, 2000, p. 119.



of the insurance, because of the inferior status of that party in relation to the
insurer, the lease contract, in light of the situation of "weakness" of the leasee
considering the economic strength of the lesser, the work contract, whose
imperative to protect one of the parties - the employee — in relation to the
other - the employer - is practically natural, the consuming contract, to prevent
and limit the consequences of an abuse of power of the professional over the
mere consumer.

Conclusions

"Morals, public order and freedom of contract”. As for the second
series of the main limitations of the freedom of contract, as noted, the
Romanian Civil Code and the French Civil Code operate the concept of
"morals"”. The concept itself is fluid, that leaving room for interpretation, due
to its bordering two broad and fluid concepts, morals and manners*. As far as
the legal consequences of this concept are concerned - limit of the freedom of
contract, the concept of "morals” seems to encompass the two categories of
rules: the social mores (natural skills resulting from consistent practice,
concerning what is good or bad), and social morality concerning public morals
(all moral precepts accepted by a particular society as the essential rules of
coexistence and social conduct). The need to find a single generic concept to
designate both categories included by "morals™ has led to the formulation of
“rules of social coexistence™’ or "social rules of conduct concerning the
public order"*®. Thus, it must stipulated that practice imposed “where,
contrary to the rules of social coexistence, a contractor has taken advantage of
ignorance or coercion of the other, to obtain benefits that are disproportionate
to the counter work received, that convention will not be considered valid,

because it was based on an immoral question"*°.
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Abstract

The emergence, in the Romanian public administration, of such
institutions as “autonomous administrative authorities”’, which exercise their
own specific functions under the flag of independence, represents a relatively
new phenomenon for the Romanian society since the Constitution of 1991.

Autonomous administrative authorities represent, nowadays, an
aggregate of original structures within the Romanian state administration
system. The general image of these legal institutions is that of structures
which are created on the purpose of exercising actions free of the political
influences and of the pressure of different economic or professional interests,
in certain areas considered to be “sensitive” and to require objective
protection.

Key words: administrative authorities, political influences,
professional interests, legal competence, power of investigation.

Introduction

The achievement of the purpose for which these authorities were
created, running activities in key areas of the state, involves allowing these
institutions to exercise certain specific “powers”. These “powers” from which
the autonomous administrative authorities benefit, by virtue of the place held
by this generic institution within the state system — as part of the public
administration, cannot have but a circumstantial nature: an administrative
nature.

Thus, in the Romanian legal system, autonomous administrative
authorities have a number of special “powers”, such as: investigative power,
the power of informing, the power of recommendation and issuance of points
of view, power of settlement, power of referral to state bodies, the power of
sanctions.
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I. The legal Romanian system and the institution of autonomous
administrative authorities

Autonomous administrative authorities' are legal institutions that
benefit, within the Romanian legal system, of double consecration and
legitimating. Thus, these structures have, as a first legal foundation, Romanian
constitutional provisions, and, secondly, by drawing the legislative framework
necessary for carrying out such undertakings from the Parliament and
Government of.

The French law is still facing a real controversy at the doctrinal and
case-law level relating to the legal value of independent administrative
authorities. Unlike the Romanian legal system where, as stated above, and in
what follows, these institutions have a double foundation, legal and
constitutional, in France, with the emergence of this new legal category, a
constitutional text to define them is missing. The foundation of this new
category of legal authorities with a novel configuration is the French legislator
initiative. The creation of these new institutions by law was within the reach
of French legal doctrine, where they are named “independent administrative
authorities”.

The jurisprudence of French Constitutional Council and of the Council
of State varies in relation to these authorities, mainly due to their
undefinement at the constitutional level and because in general, as we show
later, their existence is within an apparent contradiction with the fundamental
principles of the organizing of state administration.

In the Romanian legal system, the Romanian Constitution of 1991
enshrines a special place for these authorities called "autonomous
administrative authorities”. Thus, in Chapter V - “Public administration”,
Section I, “Specialized central public administration”, Art. 116, which outline
the central administrative system, is stated: “(1) Ministries are organized only
in subordination to the Government”. (2) Other specialized bodies may be
organized in subordination to the Government or to the ministries or as
autonomous administrative authorities”. Art. 117 (3) provides that
“Autonomous administrative authorities may be established by organic law”.

' For more details on the legal institution of autonomous administrative authorities see
Marie-José Guédon, Les autorités administratives indépendantes, Ed. L.G.D.J, Paris, 1991;
George Dupuis, Les autorités administratives indépendantes, Ed. Presses Universitaires de
France, Paris, 1988; Michel Gentot, Les autorités administratives indépendantes, 2° édition,
Ed. Montchrestien, Paris, 1994; Olivier Gohin, Institutions administratives, 5° édition, Ed.
L.G.D.J, Paris, 2006, p. 234-269; Charles Debbasch, Frédéric Colin, Administration publique,
6° édition, Ed. Economica, Paris, 2005, p. 927-971; Verginia Vedinas, Drept administrativ,
editia a Ill-a, Ed. Universul Juridic, Bucuresti, 2007, p. 345-348; loan Vida, Puterea
executiva si administratia publica, Ed. R.A "Monitorul Oficial", Bucuresti, 1994, p. 140-166;
Aantonie lorgovan, Tratat de drept administrativ, vol. |, editia a 4-a, Ed. All Beck, Bucuresti,
2005, p. 446-447; Dana Aopstol Tofan, Drept administrativ, vol.l, Ed. All Beck, Bucuresti,
2003, p. 211.



Il. Limits of action of autonomous administrative authorities in
the Romanian law system

Autonomous administrative authorities enjoy a wide range of powers,
which vary according to each specific subject. Nearly all these authorities
have broad powers to achieve their purpose, expressly recognized by law, to
approve or recommend to public powers, to conduct investigations or
inquiries where appropriate, to regulate certain fields by making general or
individual decisions creating rights and obligations, as well as to apply direct
sanctions to law breakers and to refer to certain state bodies (court,
government, etc.)

A. The power of investigation

This power of investigation®, which is recognized by law far certain
autonomous authorities, is reflected in two aspects: on the one hand, these
authorities, to fulfil the general inspection and supervision of a particular
sector must be fully informed about the concrete realities of that area so that
they should be able to have free access to all public information and
documents needed, and on the other hand, these institutions have proper legal
competence to conduct inquiries, investigations and inspections.

With reference to the first point, in many cases the law establishes an
obligation to inform and a right recognized to certain autonomous authorities
to collect any information that is useful without the public authorities being
able to oppose, in principle, the secrecy of documents held. Also, sometimes
the law establishes an obligation to respond to requests for information made
by the autonomous authorities to State bodies or to other private legal persons.
Thus, as stated in Art. 26, (g) of Law 21/1996, the Competition Council
“market intelligence reports”, ordered by the President of the Council - Art. 20
(3) - and these reports with the possible objections to them are examined in
the plenary Council - Art. 20 (4). Art. 35 of the same law states that ,,in
conducting investigations and the powers conferred under this Act, inspectors
may require economic agents or associations of economic agents information
and documents they need, mentioning the legal basis and purpose of the
request, and may set time limits within such information and documents are
supplied, under the sanction provided in this law”.

Besides, The National Integrity Agency as shown in Art. 1 (1), Law
144/2007 carries out “verification of assets acquired in the exercise of
mandates or the performance of public functions or dignities, as appropriate,
of conflicts of interest and incompatibilities”. During these auditing activities,
the Agency may require all institutions and public authorities involved and
other legal persons, public or private law documents and information required
to draw up the act of finding - Art. 5. On the reasoned request of the inspector
of integrity, authority agency managers, or public or private companies, those

! Michel Gentot, paragraph 66-67; Marie-José Guédon, idem, p. 109-113.



of autonomous public companies must provide them, no later than 10 working
days, with the data, information, records and documents required, regardless
of their support, and data, information or documents in their possession, which
could lead to solving the case - Art. 6.

Similarly, public authorities are required to communicate or, where
appropriate, to provide the People's Lawyer, within legal terms, information,
documents or papers they have on applications that have been to the People's
Lawyer, giving him/her support to exercise his/her duties (Art. 4, Law
35/1997). The People's Lawyer’ has the right to carry out his/her own
investigations, to require from the authorities of public administration any
information or documents necessary to the investigation, hear and take
statements from managers of public administration authorities and any official
who can give information necessary to solve the application that has been
addressed to him - Art. 22 (1).

Regarding the second point stated above, certain administrative
authorities are vested with legal jurisdiction to conduct inquiries,
investigations and inspections and are entitled to conduct these investigations.

In this regard, the Competition Council® may order investigations,
according to its duties, upon the request of the natural or legal persons
affected by a real and direct violation of the provisions of Art. 5 (1), Art. 6, 12
and 15, upon the request of economic agents or economic associations, or
upon the request of the authorities, institutions, organizations or any of those
bodies mentioned in Art. 29 a)-f) - Art. 34, Law 21/1996.

To investigate breaches of the law, competition inspectors are
empowered to inspect and may enter the premises, land or means of transport
that economic agents or associations of economic agents legally own, to
examine any documents, records, financial or commercial documents and
other records relating to undertakings of economic agents or associations of
economic agents, regardless of where they are stored, to obtain copies or
extracts from any documents, records, accounting and commercial documents
and other records relating to the activity of the economic agents or association
of economic agents. However, these investigations by competition inspectors
may be made only under an order issued by the Competition Council president
and legal authorization given by the conclusion of the president of the court in
whose constituency the economic agents are located or by a judge delegated
by him/her - Art. 38 (1).

% For more details on the institution of ombudsman in comparative law and the People's
Lawyer in the Romanian legal system see loan Muraru, Avocatul Poporului - instituie de tip
ombudsman, Ed. All Beck, Bucuresti, 2004; Monica Vlad, Ombusdman-u/ in dreptul
comparat, Ed. Servo-Sat, Arad, 1998.

® For more details on the Competition Council's powers in the Romanian law system and
comparative law see Gabriel EedmondD Olteanu, Dreptul concurentei comerciale, Ed.
Universitaria, Craiova, 2002; Camille Maréchal, Concurrence et propriété intellectuelle, Ed.
Litec, Paris, 2009.



B. The power to inform

Some autonomous authorities have the power to issue notice*,
exercising, thus, counselling attributions which represent their power to
influence. Notices issued by the autonomous authorities may be voluntary
notices or mandatory notices, the law providing for separate situational
circumstances and people that can demand the issue of such opinions.

Regarding the first generic notices that may be issued, voluntary
notice, which is essentially a consultation of certain state bodies with some
autonomous authorities in connection to a specific problem in a specific area,
in which the first want to intervene but are not bound by the contents of the
notice issued. However, in some cases public authorities cannot legally decide
unless the notice was previously issued, not being bound to their content, but
sometimes being forced to seek such a consultation notice which will
accompany the decision made.

In this respect, the main task of the Legislative Council is to review
and approve bills, legislative proposals and draft orders and normative
decisions of the Government, for their subjection to law-making or adopting -
Art. 2 (1), Law 73/1993.

The bills and legislative proposals are submitted to the Parliament
without notice of the Legislative Council within the time limit established by
the Standing Committee or the Permanent Commission of the Chamber of
Parliament that made the request. If the notice is given in due time, it does not
hinder the legislative process, the notice being consultative and having a
circumstantial object - Art. 3 (1), (2) and (3).

The draft ordinance and normative decisions are subject to adoption of
the Government only with the notice of the Legislative Council on the legality
of the measures and how they are achieved as stated in Art. 3 (3), which is
applied accordingly. The notice is consultative and will be delivered within
the time limit requested by the Government, which is not less than 10 days for
projects of usual procedures and 2 days for those of emergency procedure -
Art. 4 (1), (2) and (3).

The Legislative Council approves, within legal terms, the amendments
to be made after the passing of laws, if material errors are spotted. The
publication of amendments of normative acts in the Official Bulletin of
Romania, Part I, is made only with the consent of the Legislative Council -
Art. 5 (3).

Besides, among the attributions of the Economic and Social Council,
analysis and approval of draft decisions and orders of the Government and
bills to be submitted for adoption to the Parliament are included - Art. 6, Law
109/1997. The initiators of draft normative acts and national or sectored
programmes and strategies relating to the areas referred in Art. 5 are required
to apply for this advisory notice of the Economic and Social Council, which

* Michel Gentot, op.cit., paragraph 68-71.



will necessarily accompany the draft normative act, programme or strategy
until its adoption - Art. 7 (1) and (2).

As binding notices are concerned, sometimes the law provides a
separate procedure, so that a public authority vested with the power to decide
being obliged to consult a certain independent authority. A decision in this
case without having received a binding legal notice is flawed and may be
cancelled for power abuse.

Admittedly, Art. 4, d), Law 415/2002 provides: The Supreme Defence
Council approves of draft bills made or issued by the Government on matters
of national security, the general organization of the armed forces and other
institutions with responsibilities in national security, organization and
operation of the Supreme Defence Council, preparing the population,
economy and territory for defence, budget proposals of the institutions with
responsibilities in national security, budget allocations for ministries and
services involved in the field of defence, public order and security, conditions
of entry, movement or staying in Romania of foreign troops and appointment
with the rank of Lieutenant General, Vice Admiral, their counterpart to higher.

In performing its duties The Supreme Defence Council issues
decisions, according to law, binding on public administrative authorities and
public institutions to which they refer - Art. 3.

Likewise, the Competition Council according to Art. 26 (1), of the law
of organizing and functioning, ,,issues a notice for draft bills that may have an
anti-competitive impact and proposes to amend those with such an effect”.

C. The power of recommendation and of issuing of points of view

Powers of recommendation and issuing points of view® accepted by
the legislature for certain autonomous administrative authorities are very close
to the power of informing. The recommendation amounts to an “urgent
request”® made by the independent authority to bodies of state administration
system and pursuing the adoption of a certain conduct, to proceed to a
particular reform, to change legislation or to propose any legislative changes,
etc.

Basically, recommendations, having no enforceable legal framework,
do not create legal rights or obligations, which would be incumbent to public
authorities, unless there is a legislative provision to that effect.

In the Romanian law system, the People's Lawyer, according to Art.
13 d), Law 35/1997, may formulate points of view, upon the request of the
Constitutional Court, and according to Art. 21, in exercising its attributions,
the People's Lawyer gives recommendations that are not subject to
parliamentary scrutiny and to judicial review (1). Through the
recommendations made, the People's Lawyer shall inform the public
administration authorities on the unlawful acts or administrative actions. The

® Michel Gentot, op.cit., paragraph 71-73.
® Ibidem., paragraph 72.



silence of public administration bodies and late issuance of documents are
assimilated to administrative acts (2).

The Competition Council, according to Art. 26 m) of Law 21/1996
,,makes recommendations to the Government and local public administration
bodies to adopt measures to facilitate market and competition development”.
In the application of the competition law, the Competition Council ,,examines
points of view, recommendations and notices to be made in plenary sessions” -
Art. 20 (4) d). Art. 29 of the same law states the legal obligation for this
independent authority to communicate its point of view on any aspect of
competition policy upon the request of certain authorities and elements of
civil society (President of Romania, parliamentary committees, senators and
deputies, central and local public administration bodies, professional
organizations, employers and trade unions concerned, consumer protection
organizations, courts and prosecutors).

Inspectors of the National Integrity Agency, as stated in Art. 11 (1) of
Law 144/2007, if they notice formal deficiencies in filing property or interest
statements, shall recommend in writing, no later than 20 days, the person's
correction of statement. The statement can be accompanied by supporting
evidence.

D. Power of settlement

The power of settlement’ available to certain autonomous
administrative authorities is their ability to lay down general and impersonal
rules creating rights and obligations on individuals and legal persons. The
specificity of such power recognized by the legislature to independent
authorities is that they may organize execution of the law and carry out law
enforcement, having such an administrative power without the ability to
legislate. This power is a “special settlement power stationed in the
implementation of the law having to comply not only with laws but also with
other regulations” therefore being a “subordinate and limited power”B.

The French Constitutional Council, by virtue of Decision 88-248 of
January 17" 1989, has defined, in a precise and restricted way, the exercise of
settlement power of independent administrative authorities. Thus, the Council
confirmed® that an independent authority may be authorized by the legislator
to adopt rules for law enforcement, but stressed that this empowerment
concerns only “measures of limited scope, both in their field of application
and their content™®. We highlight the specificity of this settlement power
available to some independent authorities in our system of law in terms of

" Michel Gentot, op.cit., paragraph 73-79; Marie-Joseé Guédon, op.cit., p. 113-119.

& Michel Gentot, op.cit., paragraph 74.

° Recall that in French law these authorities do not have a specific constitutional
consecration.

1% Michel Gentot, op.cit., paragraph 75.



legislative provisions enshrining the power of enforcement, scope,
organization of law enforcement in each specific area.

According to Art. 3 of Law 21/1996, “the administration of this law
and its implementation is entrusted to the Competition Council as an
autonomous administrative authority, vested to this end, in the conditions,
procedures and limits set by provisions set out below”. So, in the competition
field, the authority vested by law with settlement jurisdiction is the
Competition Council. It should be noted that in some cases a regulatory
decision made by the Council may be censored by the Government. Thus, as
stated in Art. 48 (1), “the decision of the Competition Council pursuant to Art.
46 on a merger transaction that involved an autonomous company will be
notified to the competent ministry” and (2): “within 30 days of the decision,
according to (1), the Government, at the proposal of the minister, on its own
responsibility, can take a decision different from that of the Competition
Council for reasons of public interest. The decision is enforceable and will be
published together with the Competition Council decision in the Official
Bulletin of Romania”.

In the same manner, Law 415/2002 in Art. 4 f), states that the Supreme
Council of National Defence “approves: draft treaties and international
agreements in national security matters or incidents in this area, action plans
to declare a state of mobilization and war, plans of action to establish a state
of siege and state of emergency, planning objectives concerning territory for
ensuring the operational needs of the national defence forces, the rules on
planning, record, use, justification and cost control intelligence for achieving
national security for institutions with responsibilities in this area, operational
costs for achieving security, main directions of activity and general measures
necessary to remove the threat to national security, etc.”, practically being the
authority with the ability to regulate national safety.

E. The power of referral to state bodies

The power to refer to certain state bodies™ recognized to certain
autonomous administrative authorities is their ability to notify certain public
institutions empowered in situations of illegality it finds in its action and on
which it cannot, in a direct manner intervene to restore the state of lawfulness.

Thus, The Competition Council, according to Art. 26 of Law 21/1996
“refers to the Government cases of interference of central and local public
administration bodies to implement this law (k) and (...) the existence of
monopoly or other cases (...) and propose measures to remedy the failures
detected” (h) or “refer the cases to courts which are competent™ (i).

Likewise, the inspectors of the National Integrity Agency may refer
the the court, fiscal or criminal prosecution bodies in cases of non compliance
to the framework law by the qualified subjects.

! Michel Gentot, op.cit., paragraph 82-84; Marie-Joseé Guédon, op.cit., p. 123-125.



Art. 4 (3) of Law 144/2007 provides with: “If after comparing data
from statements, and after the analysis of the additional documents received,
the integrity inspector finds that there is a notable difference between the
wealth gained while exercising their functions and revenue collected during
the same period, it shall proceed as follows: a) checks whether the obvious
gap is justified. If the integrity inspector finds that the difference is not
justified, she/he notifies the authorized court to determine the wrongly gained
wealth part or the determined property wrongly acquired, which calls for a
seizure; b) notifies the fiscal authorities, where there is infringement of tax
legislation; ¢) suspends verification and refers to the criminal investigation
bodies, where there is evidence or indications that there are grounding
evidence concerning committing criminal offenses”.

Furthermore, the People's Lawyer may refer to the Constitutional
Court on the unconstitutionality of laws, before promulgation - Art. 13 e) of
Law 35/1997, or can refer directly to the Constitutional Court with the
exception of unconstitutionality of laws and ordinances (f). According to Art.
25 from the same law the People’s Lawyer is entitled to refer the Government
with any unlawful administrative act or fact of central public administration
and of the prefects (1), and Government not adopting, within 20 days, the
measures concerning the illegality of administrative acts or facts noticed by
the People's Lawyer is notified to Parliament (2).

F. The power to sanction

Some autonomous administrative authorities also have power to
sanction'?, usually of payment of compensation order, the subjects of legal
relations in the specific area of operation of these authorities. The penalties
issued by these authorities are always subsequent to law, have the character of
administrative acts and may be censored by the courts.

Conclusions

Thus, according to Art. 26”1 (1) of Law 504/2002, to encourage and
facilitate the pluralistic expression of the currents of opinion, broadcasters are
required to reflect the election campaigns in a fair, balanced and impartial
way. As stated in (2) of the article, The National Audiovisual Council, in the
correct application of the provisions of (1) issues binding rules, monitors
compliance with legal provisions and regulations issued and punishes their
violation.

Also, the Competition Council may apply specific penalties provided
in Chapter VI of the Law, "Sanctions”, to economic agents who violate the
provisions of Law 21/1996

12 Michel Gentot, op.cit., paragraph 84-86; Marie-Joseé Guédon, op.cit., p. 118-123.
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FREE MOVEMENT OF THE GOODS, REFLECTING THE
PRINCIPLE OF MUTUAL RECOGNITION OF SINGLE
MARKET
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Abstract

In reference to the free movement of goods the removal of national
barriers within EU is one of the principles contained in the EU Treaties.
Starting from a traditionally protectionist approach EU countries have
continuously removed restrictions in order to form a common or single
market.

Key words: goods, movement, market, state.

Introduction

Free movement of goods is one of the basic principles of functioning of
the European single market. Accordingly to art. 28 si 29 ECT quantitative
restrictions are prohibited between Member States both when refer to the
import and export and all measures having equivalent effect. EU Treaty gives
member states the right to limit the free movement of goods when there is a
specific common interest such as environmental protection, public health or
public policy. To stress, if importing a product is deemed by national
authorities of the Member State as a potential threat to public health, public
morality or public policy, the authorities can deny or restrict access to its
internal market. Examples of such products: genetically modified food or
certain energizing beverages. Although generally there are no restrictions
regarding the purchase of goods in another member state, as long as they are
for personal use, there are a certain number of European restrictions for
some certain categories of products such as alcohol and cigarettes.

Within the single market area basically works the principle of origin
rule. This principle ensures compliance with the principle of subsidy, by
creating detailed rules at EU level in strict conformity with local, regional and
national traditions, which make it possible to maintain the diversity of
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products and services and economic integration. The Commission monitors
the way of compliance of member states to these principles and prepare
assessment reports every two years by which the member states are advised
about the problems and solutions that are needed. Inoculating these principles
acquires as targets citizens and economic operators through a twofold action
at the Commission, and the second to the member states.

In order to enforce the mutual recognition of the principle of free
movement of goods, namely to eliminate or reduce barriers that hinder goods
trade, the Commission intends to conclude an international agreement within
the GATS under the aegis of OMC. Although the EU has pledged to remove
all internal barriers that hinder the free movement of goods, not all sectors
have been liberalized. The European Union decided to bring under regulation
at European level, the economic sectors which might present a greater risk for
European citizens - such as pharmaceuticals and constructions. Most products
(treated with 'low risk™) are subject to the so called principles of mutual
recognition, meaning that any product legally manufactured or marketed in
one Member State can move and can be freely sold within the EU market. The
principle of proportionality has begun to play an increasingly important role in
balancing the two opposing principles: freedom of movement of goods and
the requirements imposed by a national system of trade.

After a long and varied period of developments, the Court established
a flexible casuistry approach referring to the freedom of movement of goods,
with clear definitions of prohibited measures within the Community space.

Article 30 ECT states that the provisions of Articles 28 and 29 ECT
are not opposing to the prohibitions or restrictions on imports, exports or
transit justified on grounds of public morality, public order, public safety,
preservation of the health and life of humans or animals, plants conservation,
the protection of any national treasures of artistic, historical or
archaeological value or the protection of industrial and commercial property.
However, such prohibitions or restrictions must not constitute a mean of
arbitrary discrimination or a disguised restriction on trade between member
states.

The principle of proportionality has a crucial role to play in this area.
The Court highlighted that it isn’t enough that a member state to invoke one of
the reasons above, because the named restrictive measure must be justified
and to respect the limits given by the principle of proportionality. Thus, in
terms of restrictions to the free movement of goods imposed by a member
state justified on grounds of public health protection, the Court held that "a
state authority to ban imports of those products from other member state
should be limited to what is necessary to achieve the legitimate aim of
protecting health, consequently, national regulations providing such a ban are



justified only if market aQProvals are offered when they are compatible with
the need to protect health. *°

In case "banana market settlement™"" the Court involved in a
process emerged as a result of an action brought by Germany against the
Council, was asked to rule on the legality of a regulation (404/1993) issued by
the Council by which a single way of organizing the banana market was
introduced, and as a result the banana traders from Germany were affected
because they could not bring in sufficient quantities bananas. The German
government have shown that by this regulation has been violated the property
of right and the right to a profession of the traditional importers. By its
decision, the Court stated that no one can claim a property right to a share of
the market which could be lost after the reorganization of the market because
holding a share of the market at a certain moment is just an economic position
exposed to risk with changing market conditions. The Court also noted that
although the right to property and right to free exercise of a profession are
fundamental rights recognized by the Community, this does not mean that
their performance could be restricted in some circumstances, and especially
within the common market while the restrictions aim the protection of the
public interest, general welfare as communion purpose and does not represent
a disproportionate intervention and does not affect the essence of those rights.

The court decided that the legality of a measure taken in this area
could be questioned only if the measure were known to be unfit and
inappropriate for the purpose intended by the issuing agency. But in this case
the Council took into account the mutual interests of member states that have
divided into the bananas producers party who were willing to provide a
profitable activity for their citizens and to prevent social problems and the
party of those who wanted to ensure by any means the minimum price for
bananas to their customers.

Court overruled the opinion of Germany according to which the
Council could take more appropriate measures, showing that it cannot replace
the measures taken by the Council since they are taken on an erroneous
assessment of goodwill, saying that the applicant has not demonstrated that
this organ based on the data at their disposal should have taken an
inappropriate and an incorrect measure. Therefore the Court dismissed the
action brought up by Germany and the German government objections that
the measure taken by the Council would be contrary to the principle of
proportionality that the actions of the authorities and member states are
reported to.
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'® Joan Alexandru, Dreptul Administrativ in Uniunea Europeana, Lumina Lex Publishing
House, Bucharest, 2007, p. 391.

' Decision of CJE from Oct 05 1994 in case no. C-280/1993
Germany/Council, Handbook 1994, p. 1-4973.



In "Hedley Lomas" case® the Court was called to answer the question
whether a Member State may take unilateral measures of protection and
compensation to counter a possible breach of Community law by another
Member State.

The state of facts was as follows: in the period 1990-1993 the Ministry
of Agriculture, Fisheries and Food of Great-Britain have systematically
refused to grant permits for the export of live animals to Spain on the ground
that animals in the butcheries from this country are tortured, because it does
not comply with the Directive no. 577/18.11.1974 accordingly to which the
animals must be anesthetized before scarifying.

In 1992 Lomas Company that wanted to export sheep from England
was refused to be granted with such approval, for which its representatives
have opened a case against the above named ministry and the English court
have asked the Court with the above question.

Court in its decision noted that Spain has taken in its legislation the
above named directive but no sanction was provided for non-compliance.
Nevertheless, the Court decided that the refusal of a member state to grant
approval for export constitutes a quantitative restriction on exports which is
contrary to the Article 29 (34) of the Treaty. Also held that a member state is
not entitled to take unilateral action on compensation and protection to
counter a possible breach of Community law by another Member State.

More precisely the community law forbids to a member state as being
based on art. 30 (36) of the Treaty EEC, to justify restricting the export only
by the fact that a member state on its suspicion or opinion would not comply
with a harmonizing directive. In other words, Community law does not
provide a basis for individual "Community retaliatory".

Following the adoption of the Law of conformity assessment of
products and the significant progress in taking over the sector community
acquis during 2001, in March 2002, Romania has opened negotiations for
Chapter 1 - free movement of goods.*

% CJE decision from May 23rd 1996, case no. C-5/1994 , The Queen/Ministry of Agriculture,
Fisheries and Food, ex parte: Hedley Lomas Ltd. (Ireland), Handbook 1996, p. 1-2553.

* Additional information regarding:

< Mutual recognizing principle of free movement of goods:
http://europa.eu.int/comm/internal_market/en/goods/mutrec.htm

«+ Restrictions, statistics, specific schemes, general rules regarding the safety of products
and technical harmonizing within the wunion and with the candidate states:
http://europa.eu.int/scadplus/leg/en/s07000.htm

« Problem solving system related to the single market and to the national centres addresses:
http://europa.eu.int/comm/internal_market/solvit/

< Member states cooperation for consumer protection:
http://europa.eu.int/scadplus/leg/en/lvb/I132047.htm

+»+ Phone and online assistance: http://europa.eu.int/europedirect/index_en.htm


http://europa.eu.int/comm/internal_market/en/goods/mutrec.htm
http://europa.eu.int/scadplus/leg/en/s07000.htm
http://europa.eu.int/comm/internal_market/solvit/
http://europa.eu.int/scadplus/leg/en/lvb/l32047.htm
http://europa.eu.int/europedirect/index_en.htm

Developments in the field of national standardization have especially
targeted the creation of the necessary conditions for increasing the rhythm of
adoption of European standards in the Romanian standardization system. In
July 2001 the Romanian Government approved the "Strategy to adopt
European standards”, in order to take over by the end of 2003 the least of 80%
of European standards. Romanian Accreditation Authority (RENAR) has
signed several multilateral agreements for recognition, and the Romanian
Institute for Standardization (ASRO) continued its programs of transposing
European standards, having so far implemented about 15% of the harmonized
European standards. Romania has made little progress on the free movement
of goods. Mainly, complying with the acquis in this area has been
considerably limited by the lack of framework legislation based on the
principles of New Approach and Global Approach, which prevented further
progress from the specific legislation sector from areas covered by New
Approach directives. The implementation of the acquis referring to the
elevators, gas installations, electromagnetic compatibility, medical devices,
recreational craft, legal metrology, pressurized equipment and
telecommunications and radio terminal equipment was delayed. Romania has
implemented only one part of the acquis related to the textiles, motor vehicles
and cosmetics. Poor progress can be reported in the pharmaceutical field.
Substantial progress is needed especially in the transposition of the acquis for
pharmaceuticals and food. Also, major efforts are needed to improve the
overall administrative capacity to implement the acquis in the industrial
products domain, which still remains very weak.

Furthermore, the ability of administration to develop legislation on the
free movement of goods is still limited and needs to be strengthened. To fulfill
the requirements of complying with the community acquis in the free
movement of goods domain, Romania has proposed the adoption of short and
medium term measures. Romania adopted some series of normative acts by
which transposed into national law many European directives. Special efforts
are needed to reshape the system. Both the management and food business
operators should be prepared in order to comply with the specific principles of
European food safety system

Administrative is provided by the Ministry of Health and Family in the
food hygiene domain, by the Ministry of Health and Family and the National
Sanitary Veterinary Agency in the hygiene and sanitary — veterinary control,
by the Ministry of Agriculture, Food and Forestry in the production of food
designated to the marketing and by the National Authority for Consumer
Protection in the consumers protection domain. In the textiles domain the
provision of Directives 96/73/EC and 97/37/EC referring to the textiles names
they have been taken over entirely by Government Decision no. 332/2001
regarding the designation, marking and labeling of textile fiber. This bill
introduces uniform rules on textile names and specifications that appear on
labels, marks or accompanying documents in various stages of textile



processing and distribution. By the Minister of Agriculture and Food Order
no. 146/2000 (harmonized with Council Directive 88/320/EEC) and Minister
of Agriculture and Food Order no. 154/2000 (harmonized with Council
Directives 88/320/CEE and 99/12/CE), the medical and veterinary norms have
been approved which refer to the standards of good laboratory practice within
animal health diagnostic activity as well as within hygiene and animal public
health. The directive 88/378/EEC about toys has been transposed by
Government Decision no. 710/1999 on the safety of toys users. Applying the
decision of the Government the Ministry of Industry and Comerce Order
no.54 / 2000 was issued for approval of the List of Romanian standards which
adopt the harmonized European standards for toys safety.

Conclusions

Free movement of goods is one of the basic principles of the European
single market functioning. The removal of the national barriers regarding the
free movement of goods within the EU is one of the principles enshrined in
the EU Treaties. Starting from a traditionally protectionist approach, EU
countries have continuously removed restrictions in order to form a common
or a single market. This commitment to create a European trading area
without frontiers has led to wealth growth and to creating new jobs,
transforming the EU into a main actor at a global level in the commerce
domain.
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NORMATIVE OVER ORGANIZATION IN THE CONTEXT OF
EUROPEAN UNION INTEGRATION

Goga Gina Livioara®*
Modiga Georgeta™

Abstract

The changes of the state policy as well as the options for
reorganization in wider formations existent at international level have
determined an uncontrolled increase in the number of norms and rules of law,
phenomenon described in the judicial literature! as “judicial inflation”.
Therefore, the transformations in the Romanian society have determined some
analysts to wonder whether today the state of law ensures the liberty of the
individual. More than that, we are now talking about a crisis of the state.

Key words: public administration, legislative codification, European
integration, normative over organization

Introduction

Generically, the administration presents the stage of development of a
state. It is obvious that where the public administration is strong already,
“few ideas are born, few desires and few interests and passions are met 2.
But when the desire for reform of the entire society is raised, the state has to
intervene in the social and economic life conferring the individuals’ solutions
for all their problems. Together with the intensification of the adhesion
process in the European Union and the efforts of integration of the Romanian
public administration in the European administrative space, Romania hasn’t
avoided the adoption of laws and ordinances in such a great number that the
succession of modifications and abeyances have raised a sign of doubt from
the European Commission regarding the administrative capacity of our
country to adopt the community acquis.

* Assistant Lecturer PhD at “Danubius” University in Galati, Romania, Faculty of Law, e-
mail address: ginagoga@univ-danubius.ro .

** Lecturer Dr. at “Danubius” University in Galati, Romania, Faculty of Law, e-mail address:
georgeta.modiga@univ-danubius.ro .

e Danisor, Drept constitutional si institutii politice, Vol.1, Teoria generald, Tratat, Ed.
C.H.Beck, Bucharest, 2007, p. 180-184; see also Virginia Vedinas, Nota cu privire la Tezele
prealabile ale proiectului Codului de procedurd administrativa, Revista de Drept Public,
nr.4, Bucharest, 2008, p. 96-97.

2 A. de Tocqueville, Vechiul regim si revolutia, Ed. Nemira, Bucharest, 2000, p. 12, 188,
189.
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The phenomenon of judicial instability at national level

If in some of the opinions the actual crisis of the Romanian state
represents only the expression of the need for social protection® most of the
opinions have sustained the guilt of the public powers, the sole responsible for
the complexity of the law and at the same time for its instability. The
individual becomes suffocated by the multitude of laws, the state becoming “a
machinegun” that “spatters” laws®. The same unstable environment affects not
only the regular citizen and the entrepreneurs that feel uncomfortable in an
environment that lacks judicial stability but also the entire society. In the first
place, the legislator itself feels helpless. The legislator is followed by the
public servants in administration and justice, the one that should apply the
law. But, unlike other categories, the public servants and citizens are among
the first that feel the effects of the block. The public servants have to take more
pains that require more study, together with a bigger need for technical ad
personnel means. From here the question: the excess supra organization
determines a tendency towards the diminishing of the democracy or just
signals its absence?” In order to answer this question we have to start from the
role of the theory of power separation among the democratic states. This
theory was conceived as being a receipt for institutional organization able to
ensure the liberty of the individual facing the spread of the state power. Or, as
long as the mechanisms offered by the three powers are not affected, ensuring
the protection of the individual from these blocks, we can conceive the
intervention of the state in the reorganization of the state as being legitimate.
The thing is that at the moment we cannot take pride in judicial stability at
national level. Among the causes of normative instability, we can mention for
example the political factor, respectively the changes of power, the lack of
political will, incapacity or just lack of experience in a context in which the
judicial phenomenon gained such power from the Romanian adhesion at the
EU. In the first case, once installed in power, most of the parties put into
practice reforms that abrogate or entirely modify the anterior laws, thus the
change of those governing always bring a legislative frame t hat doesn’t
modify much. In the second place, due to the fact that the new laws have a
rapid frequency, too little attention is given to the coherent and clear
character of the methodological norms applying certain laws. It is also very
important the person leading the reform: the superior public servant who is
also a politician, the public servant that sympathizes with the politics or the
public servant independent of any political color?! We would add another

® V.Ionescu, I.Navrotchi,Democratie-vis gi realitate, Ed. C.H.Beck, Bucharest, 2006, p. 111.

*J. 0. y Gasset, Europa si ideea de natiune, Ed. Humanitas, Bucharest, 2002, p. 173-175.

5 D.C.Danisor, Drept constitutional si institutii politice,Ed. Universitaria, Craiova, 2003, p.
399.



reason, unfortunately much more dangerous, about which Tocqueville® wrote
almost two centuries ago, criticizing the French administration, namely that
even the laws do not change, the way in which they are applied changes from
one day to another. Thus those governing do not break the law but “every day
they make it fold in every direction, according to each situation appearing and
in order to facilitate the most the administrative problems”. What’s more
serious is the fact that like the state in which the governments get out of
control out of the wish to issue laws without ensuring a unitary character, the
member states of the EU are not distinct.”

Another cause regarding the legislative abundance is determined by
the existence of the specific mores. There were states for which the law has a
very strong symbolic value, being solicited by the citizens. For example, “the
French are in love with laws and do not stop soliciting new ones, as if any
new problem requires a specific treatment. This appetite for laws is alimented
by those governing. The governments and ministries that have succeeded, as
well as the members of the parliament, have multiplied the legislative
initiatives answering thus to the mediated desires of the citizens”.® Some
authors® found the explanation in other directions that stem from education,
culture and history of an entire continent. Thus, in a context regarding the
“international legitimacy between the US and Europe” the European and
labeled as being keen for the existence of a general judicial frame, preferring
the international laws and norms while the Americans prefer the unilateral.*

® F. Furet, L importance de Tocqueville aujourd’hui - L actualité de Tocqueville, Cahiers
de philosophie politique et juridique nr. 19, Centre de Philosophie Politique et Juridique de
I’Université de Caen, 1991, p. 138, in Cristian Preda, preface on Alexis de Tocqueville,
Vechiul regim si revolutia, Ed. Nemira, Bucharest, 2000, p. 6,7.

" For example, in France, in 1997, there were 8000 laws and 110.000 decrees in force, their
number growing annually with 1500 new laws and many more decrees. See R. Fauroux, B.
Spitz, Notre Etat: Le livre vérité de la fonction publique, Paris, Robert Laffont, 2000, p. 185
quoted by V. Tonescu, 1. Navrotchi, op. cit., p. 114; Until 1% July 2007, there were 2619 laws
in force, out of which 2114 laws and 519 ordinances, and on July 1% 2008 there were 23883
decrees and 64 codes in force (www.legifrance.gouv.fr.).

8 Conseil d’Etat, Rapport public 2006, Bilan d’activite du Conseil d’Etat et des juridictions
administratives. Considérations générales: Sécurité juridique et complexité du droit, France,
15™ March 2006, http://www.conseil-etat.fr/ce/rappor/pdf/dos_pres_2006.pdf. Regarding the
decentralization the data have indicated a serious fact. The General Code of Territorial
Collectivities in France numbered 4492 articles, among which 3029 suffered modifications
between January 1% 1996 and September 1% 2005, out of which 2085 only at legislative level.

° R. Kagan, Of Paradise and Power: America and Europe in the New World Order, Ed.
Knopf Publishing Group, New York, 2003, p. 31, quoted by D. Mazilu, Uniunea Europeand
in sistemul global. Tendinte de reconfigurare a echilibrului de forte la nivel mondial in
Revista Romdna de Drept Comunitar, nr.4/2008, Bucharest, p. 37.

1% The American unilateral feature is based on the desire of the Us to not get involved in nay
king of relations with other states that would result in constraining the latter from a judicial
point of view. (See N., Paun, Europa si America: intre profiluri, valori si interese distincte,
articol aparut in ziarul Monitorul de Cluj din 27 noiembrie 2008). Or, if the appetite for laws
in comparable with the longer political and military stability (the Us declared its



Also, in Germany the rules, laws and the application of the law play a very
important role in the everyday life of its citizens.™

There are considerations based on which the public powers cannot be
made responsible for the phenomenon of legislative inflation, such as the ones
regarding the evolution of the international and customary law, the geographic
or sector decentralization and the solicitation for certain laws from the
citizens.™ Therefore, the national public powers cannot be responsible for the
multitude of laws issued by the EU institutions or for the international treaties
that the signatory states are obliged to respect and grant internal law statute.
Another issue is born from this perspective, namely the problem to ensure
certain standards that would allow the harmonization of the legislation to be
able to talk about a common legislation at the EU level. Regarding the
phenomenon used by the EU institutions to issue European legislation
(regulations, directives, decisions), compulsive for the member states, this is
an obligation assumed through the adhesion treaties and not respecting it
attracts the responsibility of the state.

The necessity of introducing some judicial standards regarding the
adoption of national legislation and transposing the European Union’s
legislation

In the context of coherence and need for accessibility, the European
Commission has encouraged the elaboration of standards regarding the
national legislation. In 2003, the Commission elaborated a Joint Practical
Guide of the European Parliament, Council and Commission for all people
involved in drafting the legislation within the community institutions.™®

independence from the Great Britain in 1776, forming the United States) then the Europeans
can be understood for loving the laws, the recent historical past being the one that left them a
bitter taste. But we cannot balance the preference for unilateral with imposing force and
blending in the internal affairs of other states (for example the conflict in Irag).

1 The reports regarding the procedures of the German courts are present in all the papers;
the graduates in law have very good methodological skills; they study other European law
systems as well; there is 1 lawyer for each 600 citizens; all these elements make the German,
especially the civil law, one of the best in the world which is the reason why many East-
European states have restructured and codified their internal laws after the German model of
law system. See for details M. J. Schermaier, quoted, p.273.

12 Conseil d’Etat, quoted.

B The Guide comprised some techniques regarding the elaboration of community
legislation, so that the latter is better understood and correctly implemented, respectively be
conceived in intelligible and consistent manner, clear, simple and precise; in accordance to
the uniform principles to present and formulate the legislation; compatible with the type of
act considered and according to its mandatory character (or not); the formulation of the acts
so that the persons targeted are better identified, respectively their rights and obligations; the
articles and phrases too long are to be avoided, the complicated vocabulary that in
unnecessary and the excessive use of abbreviations; provision in the content of the acts
(especially in case of those with immediate applicability the date of entering into force of the
date in which the provisions of the acts are applied. In the latter case, mentioning the date in
the act was important for the Commission when it had to verify if Romania transposed a
certain directive and decide on the manner in which our country fulfilled or not its



In the context in which it was in full process of organization and
monitoring the process of adoption of European legislation in view of
adhesion to the EU, Romania adopted Law no. 24/2000 in view of elaborating
normative acts, according to which all the normative acts that were to be
adopted had to be compatible with the community law regulations as well as
with the ones existing in the international treaties Romania is part of (article
20). These norms had a special impact at national level, through Law
n0.189/2004 for elaborating normative acts being taken over and imposed as
obligation for the form of drafting of laws, legislative proposals and other
drafts of normative acts: drafting the judicial norms in own prescriptive
format; stating some elements regarding the imperative character, suppletive,
permissive, alternative, derogatory, optional, transitory, temporary, of
recommendation etc. of normative draft; clear, fluent and intelligible
phrasing; correlation with the provisions of normative acts of superior level or
same level'*; including regulations that have the same level or are of superior
level, in the possible extent, in a sole normative act; avoiding parallelism — by
abrogation®® or concentrating the matter in unique regulations; express
abrogation of obsolete legal dispositions or dispositions contrary to the
stipulated regulation; the codification of the regulations subordinated to
common principles; incorporation in an homogenous structure, presents as a
codex. Another new aspect of the law was represented by the special attention
given to the research and scientific analysis for the solid knowledge of the
economic-social realities that were to be regulated and the history of the
legislation in this area as well as similar regulations in other countries, the
Legislative Council having a very special role in this context. After the
adhesion of Romania at the EU, one of the priorities of the European
Commission was to sustain the continuity of the process of improvement the
quality and simplification the national regulations, the measures being
included in the Strategy for a better regulation at the level of central public

obligations. For example, for the directives on the free movement of goods, people and
services, “in order to prevent creating a barrier in virtue of the differences in applying the
provisions of the member states until the end of the period of transposition, a date from which
the national provisions will be applied has to be mentioned”. European Communities, Joint
Practical Guide of the European Parliament, the Council and the Commission for persons
involved in the drafting of legislation within the Community institutions, Luxembourg: Office
for  Official Publications of the FEuropean Communities, 2003, http://eur-
lex.europa.eu/en/techleg/index.htm.

 This obligation stems from the regulations existent at the level of the Constitution, that
provision the priority of the international law over the internal one (with certain exceptions
related to the provisions regarding the human rights) as well as following the Romanian
adhesion at the EU.

> From the necessity of ensuring clarity for the legislation of the Union, within the Decision
of the European Parliament, Council, Commission, Court of Justice, Court of Auditors,
European Economic and Social Committee and Committee of Regions no.2009/496/EC,
EURATOM, it is mentioned that by adopting the present document, the Decision
2000/459/EC, CECO, Euratom (art.15) is abrogated.



administration 2008- 2013, They reflected much of the objectives the
European Commission focused on in the Action program on reducing the
administrative tasks in the EU that stated that the administrative tasks
generated by the EU legislation were to be reduced with 25% by 2012, in this
context the member states being solicited to establish the plan of measures on
reducing the administrative tasks.

The simplification of the national legislation is therefore imposed by
Law no0.24/2000 in view of ensuring the coherent, unitary and flexible
character of the legislation. This process shouldn’t ignore a very important
factor, namely the necessity to train the public servants and the ones involved
in the process of drafting the regulations by organising some training
programs, namely the necessity of elaborating handbooks for this purpose.

If we analyse the procedure of adopting the EU legislation, we will
notice that the technique used for applying the requirements related to the
clarity of the legislation when new provisions appeared was the replacement
of a certain legislative act'’ rather than modifying it, so that the former
regulation would be abrogated and not determine confusions. Or, in Romania
there were many practices. Most of the normative acts have backed away from
the requirement of unitary frame'®. Thus, our country received countless
notifications from the European Commission®® regarding the uncontrolled
manner of issuing emergency ordinances. We must mention the fact that the
point of departure in regulating the legal condition of correlating the practice
of issuing normative acts by the legislative power and the practice of the
Romanian instances regarding the vagueness and imprecision of normative
acts was also accomplished through Law 189/2004. What is certain is the fact

16 According to the Strategy, these measures focused on the improvement in evaluating the
impact of the regulations and consultancy; reducing the administrative tasks for the business
environment; facilitating the interaction between the economic sector and the central public
administration; improving the process of regulating at the level of agencies and regulating
authorities; simplifying the national legislation; applying effectively the community
legislation. For the accomplishment of these objectives, the programs mentioned above had
to reflect the application of the following principles: the principle of proportionality, the
principle of effectiveness, the principle of substantiation, the principle of responsibility, the
principle of consistency, the principle of transparency, the principle of specificity, the
principle of ensuring the compatibility with the community legislation.

" Regarding this issue, see the reasons mentioned in the Preamble of the Council’s Decision
on June 28"™ 1999 on establishing the norms on exerting the competencies of execution
conferred to the Commission (1999/468/EC).

8 We can mention the G.O. no. 27/2002 on regulating the activity of solving petitions;
G.E.O. n0.27/2003 on the procedure of tacit approval; G.O. 33/2002 on regulating the
release of certificates and notifications by the central and local public authorities.

¥ Even if within the periodic monitoring report issued by the European Commission in 2004
it is indicated that our country “made progress in restricting the use of emergency
ordinances”, this progress didn’t represent the elimination of these practices in the present.
The Commission of European Communities, Periodic Report on the progress of Romania in
adhering to the EU, 2004, Brussels, 06.10.2004, SEC (2004) 1200, p. 13.



that in general, in the matter o the Law of administrative contentious, the
modifications have been accomplished late.?

We notice that in the practice of the instances, whose decisions are
mandatory, the fact that although the principle of judicial security has an older
tradition within the jurisprudence of the Court of Luxemburg, being
consecrated by Decision De Geus c. Bosch on April 6 1962, these instances,
especially the Constitutional Court, prefer to make reference to the
jurisprudence of the European Court of Human Rights and very rarely to the
Court of Justice of the European Union. What is certain is that the Romanian
state itself was convicted art CEDO for breaching the predictability of the law
and in the last period of time, the cases for breaching this principle are more
and more numerous. Still, considering the adhesion of the EU to the
Convention, this can only offer greater guarantees for a better administrative
justice in Romania. For example, Law on approving EGO no.37/2009 on
measures of improving the activity of the public administration on amending
Law 188/99 on the Statute of Public servants was declared as being
unconstitutional®* based on the consideration that the normative judicial act
lacked the quality of being predictable and easily accessible. In motivating
the Decision, the Constitutional Court accuses the legislator of lack of
legislative technique in adopting the normative act due to the manner of
drafting which is wrongful and imprecise. Thus, in the mentioned cause,
through Decision no.710 on May 6™ 2009, the Constitutional Court notices the
breach of the provisions of article 11 in the Constitution, namely that the Law
adopted does not correspond to the exigencies regarding the accessibility?

PArticle 19 if this law provisions that any normative project, in view of a good
substantiation, must take into consideration the practice of the Constitutional Court in the
normative area and that of the judicial instances in applying the regulations in force as well
as the judicial doctrine in the matter. Thus, in a cause regarding the exception of
unconstitutionality of dispositions in article 20, paragraph 1 in the Law of administrative
contentious n0.554/2004 the author of the exception sustained that these provisions breach
the dispositions of article 21 and those of article 129 of the Constitution, allowing the judges
to “add to the law”, corroborating it with the dispositions of the Code of Civil Procedure, as
the text of the law does not provision the causes, conditions and parties in the communication
of the appeal, limiting the right to defence of the parties and the access to justice. In the
subsequent drafting, namely after the adoption of Law 262/2007 amending Law 554/2004,
the accessible character of the law is re-established, article 20, paragraph 1 provisioning that
“the decision issued by the first instance can be appealed within 15 days from
communication”. (Constitutional Court, Decision no. 189 on March 2006, published in the
Official Monitor no.307 on April 5 2006).

2! Constitutional Court, Decision no.710 on May 6™ 2009, published in the Official Monitor
no. 358 on 28.05.2009.

%2 Due to the accessibility of the law, the fulfilment of the condition of publishing the law is
understood and the collocation “according to the law” we could appreciate the limit of the
legal protection in the national law against the arbitrary interferences of public authorities.
A norm fulfils the predictability character if it offers a certain guarantee against the arbitrary
breach from the public authorities, namely its clarity, offering adequate indications so that no



and predictability® of the judicial norm established by the European Court of
Human Rights in its jurisprudence.

Conclusions

In Romania, in what concerns the stage of codification of legislation in
national administrative law, there is no Code of Administrative Procedure,
this being only at the stage of project. Given the tendencies existent at the
level of the EU in view of codifying the administrative law, we must notice
that in the EU this phenomenon found, at least for the moment, a remedy
regarding the role played by the Court of justice. Still, we expect that in a not
very distant future, the codification of the principles defined by the Court to
be clearer in regulations that the Court would then legitimate through its
decisions and possibly represent a guide for the public administration at the
level of the member states.
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PROTECTING CADASTRE AND REAL ESTATE
PUBLICITY THROUGH THE INCRIMINATION RULE
COVERED BY ARTICLE 65 PARAGRAPH 3 OF LAW NO.
7/1996

Grofu Nicolaie*

Abstract

This article approaches the issue regarding the destruction offence
according to the provisions of the article 65 paragraph of Law no. 7/1996.
Examining the crime as established by the monographic research scheme, the
author emphasizes the provisions of the private law in cadastre and real-
estate publicity domain.

Keywords: cadastre, land registry, real-estate publicity, crime,
destruction

Introduction

In the concept of the Law on the cadastre and on real-estate publicity*
as amended and supplemented by Government emergency Ordinance no.? , the
cadastre® and the land book* form a unitary and compulsory system of
technical®, economic® and legal” record, of national importance, of all
immovable property from the country's whole territory, having as goals:
determining the technical, economic and legal information regarding the
property; providing real-estate publicity rights on the basis of the documents
which have been established, transferred, modified or extinguished these

* PhD candidate Lecturer, ,,Al. 1. Cuza” Police Academy, Bucharest, hicugrofu@yahoo.com

! Republished in The Official Gazette of Romania no. 201, March 3th, 2006.

2 published in The Official Gazette of Romania no. 451, July 7th, 2010; after approval of the
Government Emergency Ordinance by law, Law no. 7/1996 shall be republished in The
Official Gazette of Romania, giving the texts a new numbering.

® The cadastre makes the description of real-estate properties and their representation on
cadastral plans.

* Land Book includes the description of land, showing the real estate rights.

® See article 9 paragraph 1 of the Law No. 7/1996, as amended and supplemented by
Government emergency Ordinance no. 64/2010: Cadastral technical function is performed by
determining the boundaries of neighbouring buildings, based on measurements. Measurement
works are executed by any graphic, numeric, photogrammetric or combined method.

® Ibidem, art. 9 paragraph 2: In the economic function of the cadastre are highlighted the
technical elements, which are necessary 