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Abstract

The confiscation of proceeds of crime lueg been seen within the European Union
and beyond as an important tool in the armory ofpens to fight organized crime. The
rationale for focusing on the confiscation ofreimal proceeds is at least two- fold. First it
addresses concerns that enormous criminal weaéhegated most notably by various forms
of trafficking offences, risks destabilizing finaicsystems and corruptingdAs such the
confiscation of criminal assets seeks ultimatelgetiuce and prevent crime by making known
that criminals will not be allowed to legitimatecsety. Second it attempts to undermine the
“raison d'étré behind most organized crime activity, namely thaximization of profit by
illicit means. As such the confiscation of crimiredsets seeks ultimately to reduce and
prevent crime by making known that criminals wit be allowed to enjoy their illicit wealth.
By the same token, focusing on confiscation of inemwealth can send an important
message by removing negative role models from mmaimunities.

Keywords: “criminal proceeds”, “confiscation”, “reduce and pevent”, “the
European Union criminal law”, “Joint Action and Fraework Decision”.

Introduction

Confiscation is defined by the Council FrameworlciBien 2005/ 212/ JHA of 4
February 2005 on Confiscation of Crime-Related Rexts, Instrumentalities and Propetty,
as a judicial order “resulting in the final depriti@n of property”. That includes property of
any description “whether corporeal or incorporeamovable or immovable, and legal
documents or instruments evidencing title to orenest in such property” (Council
Framework Decision 2003/ 577/ JHA of 22 July 2063he execution in the European Union
of orders freezing property or evidence).

I. Related Proceeds Instrumentalities and Propéefynes the notion of criminal
proceeds as “any economic advantage from crimiti@hoes”. To avoid the likely dissipation
of suspected criminal assets prior to a confisoabialer, the latter is frequently preceded by
the freezing of assets during the course of ansimyation. Freezing means a court or other
competent authority order “temporarily prohibitinge transfer, destruction, conversion,
disposition or movement of property or temporaagsuming custody or control of property”
(Council of European Convention on Laundering, 8eaBeizure and Confiscation of the
Proceeds from Crime and the Financing of Terroa$h6 May 2005).

! Convention Implementing the Schengen Agreement.
1



CONFISCATION OF CRIMINAL PROCEEDS IN THE EUROPEUNION CRIMINAL LAW

II. Focusing on confiscation of crirminwealth can send an important message by
removing negative role models from local commusitie

As such the confiscation of criminal assets sedimately to reduce and prevent
crime by making known that criminals will not béoated to enjoy their illicit meads

The rationale for focusing on the confiscation daminal proceeds is at least two
aspects:

- it addresses concerns that enormous criminal tiyegenerated most notably by
various forms of trafficking offences, risks desliang financial systems and corrupting
legitimate society.

- it attempts to undermine the “raison d'étre” nehmost organized crime activity,
namely the maximization of profit by illicit means.

The confiscation of proceeds of crime has long tsssm within the European Union
and beyond as an important weapon to fight organiziene.

[ll. The first serious attempt at international éévo promote the confiscation of
criminal proceeds was the United Nations Convenégainst illicit traffic in narcotic drugs
and psychotropic substances, named the Vienna @tomeof 1988. While focused only on
drug related crime, the Vienna Convention contéanseaching and innovative provisions on
the confiscation of criminal proceeds which haveapsd and influenced many other
instruments addressing criminal confiscation agrimational, regional and local and levels
To enable confiscation to take place, the statedSupbpean Union who has been notified in
November 1990, the Vienna Convention must ensua¢ blank, financial or commercial
records are available and that bank secrecy isamotobstacle. It addresses issues of
international cooperation and mutual legal asst&aelevant to giving effect to confiscation
orders issued by competent authorities of anotta¢e.slt provides for confiscation of income
derived from criminal proceeds and of the configeabf property in proportions representing
the value of illicit property, where criminal prams have been intermingled with legitimate
assets. It raises the issue of sharing confiscatgsets among authorities of different states
who have combined efforts to ensure effective cmafiion and the possibility that
confiscated assets may be used for crime prevewotiasther measures designed to reduce
crime. Perhaps most significantly the Vienna Cotieanraises the possibility that states may
consider reversing the onus of proof regardindafgul origin of alleged criminal proceeds.

The United Nation Convention against Transnhatio®afanized Crime, named
Palermo Convention, of December 20@ designed to promote cooperation to prevent and
combat transnational organized crime more effegtivdhe Convention identifies the
confiscation of criminal proceeds as an importaaains to achieve this aim. It requires states
to introduce measures to allow the confiscatioproperty derived from criminal activity and
raises the possibility of reversing the onus obpio confiscation proceedings.

The United Nation Convention against Corruptionmmad UNCAC, of December
2005 is designed inter alia to promote internationalpgeration against corruption including
in asset recovery. It contains many of the confisoarelated-provisions of the above United
Nations Conventions. In addition the UNCAC sets detailed provisions on recovery and
return of confiscated assets including the oblayatn states to adopt legislative measures to
allow them to return confiscated property to themplegitimate owners or to compensate the
victims of the crime. The UNCAC also requires stat@ho ratified Convention) to consider
taking any necessary measures to allow confiscatigmoperty without a criminal conviction

% Treaty on European Union.

% Hague Programme for Strengthening Freedom, Sgani Justice.

* A. WeyemberghApproximation of Criminal Law, The Constitutionate@ty and the Hague Programme
Common Market Law Review, 2005, pp. 1567-1574.

®> Council Decision setting up Eurojust - of 28.002@mended by Council Decision of 18.06.2003.

® Framework Decision on Euro Counterfeiting, (2000).

" Framework Decision on combating terrorism, 2005.
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in circumstances where the offender cannot be puted due to “death, flight, absence or in
other appropriate casés”

The Council of Europe Convention on Laundering,r8®aSeizure and Confiscation
of the Proceeds from Crime, named the 1990 StragbGanvention, is a real milestone in
promoting the confiscation of criminal proceedsisT@onvention considered that one of the
most effective measures to fight organized crimes W confiscation of criminal proceeds.
With this objective the Convention seeks to promaotgernational cooperation in the
identification, tracing, freezing and confiscatioh criminal assets. The states must adopt
legislative measures to allow confiscation of pemteeof crime and provisional measures with
a view to ultimate confiscation, they are obligeccboperate to the greatest extent possible as
regards investigations and proceedings aimed discation and have to take provisional
measures such as the freezing of bank accountsawiiew to confiscatiof.

The Second Strasbourg Convention — May 2005 - leas Isupplemented by the
Council of European Convention on Laundering, Sgeafeizure and Confiscation of the
Proceeds from Crime and on Financing of Terrorisih @e recognizing both the similarities
and the distinctive features between money laundeand the financing of terrorism. But it
has a wider scope and acknowledges that moneytasegbport terrorist groups and carry out
attacks does not necessarily have criminal origitilke the First Convention (1990), the
Second Strasbourg Convention allows for the pdggibof an all crimes approach to
confiscation but also allow$states to make reservations. The Second Convesginds an
important message that mandatory confiscation maydésirable as regards certain very
serious offences such as people trafficking butsdoet go so far as to oblige parties to
legislate to this effect. On the other hand, theofd Convention does require states, in
respect of serious offences to adopt legislativetber measures requiring an offender to
demonstrate the lawful origin of alleged criminebgeeds.

Another significant development in the Second ®wasy Convention includes
obligations on states parties of this Conventiorurffgean Union states) to provide
information to requests from other states partseavhether a natural or legal person who is
the subject of a criminal investigation, has a baoéount, to provide information on banking
transactiongnd to monitor banking transactiolsThese provisions are largely drawn from
the European Union Protocol of 16 October 200lheo@onvention on mutual assistance in
criminal matters between the member states of tinodean Union. But there are more
members in the Council of Europe, including sualedie country as Albania, Azerbaijan and
Moldova and the potential impact of such provisioresy go well beyond the European Union
instrument from which they are inspired.

IV. The European Union Action Plan to combat orgedicrime of April 1997 stated:
“The European Councif’stresses the importance for each European Unitesstd having
well developed and wide ranging legislation in fieéd of confiscation of the proceeds from
crime...” Similarly three years later the Preventiand Control of Organized Crime: A
European Union Strategy for the Beginning of thevNillennium, called European Union
Millennium Strategy states that “The European Cdusdetermined to ensure that concrete
steps are taken to trace, freeze, seize and cat#itite proceeds of crifi&

8 Convention of 15.05.1972 The Council of Europe @uttion on Transfer of Proceedings of 15 May 1992.

° Convention Implementing the Schengen Agreement.

1 Green Paper on Conflicts of Jurisdiction and thirdipe ne bis in iden{2005).

* European Commission, Directorate General Justieedom and Security, Unit D 2 — Fight against Ecuico
Financial and Cyber Crime.

12 Council Framework Decision (2005 ) —"™4ebruary 2005 on Confiscation of Crime-RelatedcPeals,
Instrumentalities and Property.

13 Council Framework Decision of 22 July 2003 on thescution in the European Union of orders freezing
property of evidence.
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So, the European Union has made important stepsgtdight the role of criminal
confiscation and to establish European Union stapgsoach to freezing and confiscation of
criminal assets.

The Joint Action of 8 December 1998 adopted by the Council on the ldisisticle
K3 of the Treaty of European Union, on money Lauimdg the identification, tracing,
freezing, seizing and confiscation of instrumetitdi and the proceeds from crime was a first
attempt to ensure an European Union wide implemientaof the Council of Europe
Strasbourg Convention. This Joint Action was medifby a Framework Decision of 26
June 2001 on money laundering, the identificatioaging, freezing, seizing and confiscation
of instrumentalities and the proceeds of crime.efatogether the purpose of the Joint Action
and Framework Decision was to ensure a common mimirapproach of states in terms of
those criminal offences for which they should pdevifor confiscatiort* The approach is
generally that if an offenclis punishable by imprisonment of a maximum of mibi@n one
year, it must be possible under national law, weorconfiscation of proceeds generated by
that offence. The Joint Action and Framework Decisalso require European Union states to
have in place a system of value confiscation anersure that all requests from other
European Union states relating to asset identiinatracing, freezing and confiscation, are
processed with the same priority as is given tohsmeeasures in purely domestic
proceedings®

For examplé the Joint Action says that to promote mutual #&ssiE® in the
European Union and the European Union states shpajghre and regularly update “a user-
friendly guide including information about where abtain advice” on identifying, tracing,
freezing and confiscating criminal assets, and dtete$® “shall encourage direct contact
between investigators... and prosecutors making gpite use of available cooperation
networks” to reduce where possible the number ah&b requests for assistance. It is an
apparent precursor to the Camden Assets RecoveyAgency Network (CARIN) who is
an informal network made up principally of Europddnion states experts working in the
area of criminal asset identification and recovang which aims to improve inter-agency
cooperation in cross borders identification, fregznd confiscation of criminal proceéds

Conclusions

In this regard, we note that the Council Act of @8tober 2001, establishing in
accordance with Article 34 of the Treaty on Eurapéknion, the Protocol to the Convention
on Mutual Assistance in Criminal Matters between tiiember states of the European Union,
requires European Union states to respond to aestdtom another state as to whether a
natural or legal person who is the subject of amahinvestigation, holds or controls one or
more bank accounts on its territBryto provide on request of another state the detdibank
accounts and banking transactions and to requeshémitoring of banking transactions.

14 Council of Europe Convention on Laundering, SeaBgizure and Confiscation of the Proceeds of Cen
Financing of Terrorism of 16 May 2005.

! United Nation Convention against Corruption of Beber 2005.

16 Strasbourg Convention on 1990 — on LaunderingrcBeaSeizure and Confiscation of the Proceeds from
Crime.

" Second Strasbourg Convention — May 2005.

'8 European Union Protocol of 16 October 2001 to @wevention on mutual assistance in criminal matters
between the Member States of the European Union.

9 prevention and Control of Organized Crime: A E@ap Union Strategy for the Beginning of the New
Millennium, 2000.

20 Council Framework Decisions 2001-2008, InternatldReview of Penal Law, vol.77.

21|, FlaminzeanuCriminal liability, PRO Universitaria Publishing House, Bucharest2@p.69-73.
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Abstract

Mergers of enterprises produce profound effectsr abe rights of associates,
creditors, and employees. Although the interestsach of the categories of persons affected
are protected by national and European norms, eyg#e enjoy a particular attention. In
European law, Directive 2001/23/EC regulates th&egaarding of employees’ right in the
case of transfer of undertakings, businesses, aads pof undertakings or businesses.
Communitarian dispositions have been transposeBamanian law by articles 173-174 of
Law 53/2003 - The Labour Code and Law 67/2006 reéigar the protection of employees’
rights in the event of transfer of undertakingssibhasses, or parts of them, which transpose
the Communitarian norms in the subject matter.

The labour contract is an intuitu personae contratiie relationship between
employee and employer being one of subordinatibmis,Tthere are at least two rationales
that justify the lawmaker’'s preoccupation for thaplications of restructuring operations
over employees. Employee protection in case oktearby merger entails, in substance, the
safeguarding of their rights and obligations withire framework of the ceded entity, as they
had been set by the labour contract of the cedsetitye The current study critically analyses
the national law concerning the transfer of labazontracts in the context of transfer by
merger. The paper also contains a number of de fieganda proposals, which can contribute
to the improving of the existing juridical framewor

Keywords: merger, legal transfer, employees, labour contract.

Introduction

According to Directive 2001/23/EC concerning thdegaarding of the rights of
employees in cases of transfers of undertakingsinbsses, or parts of thémto be
appropriated by member states in national law, sposed by Law 67/2086he law has as
object to be regulated the conditions in which #mployees’ rights are protected, as
provided for by individual labour contracts andtime collective labour contract that applies,
in the case of the transfer of undertaking, busines parts of undertakings or businesses
towards another employer, as a result of a legahsfer or merger, as provided by the law
(art. 1).

In our opinion, the division, together with the mer, is part of the scope of Law
67/2006 concerning the protection of employeeditsgn cases of transfer of undertakings,
businesses, or parts of undertakings or busines&esa general consideration, there is a
juridical identity between mergers and divisionsthwthe exceptions of the particularities
generated by the specifics of each of the two tygesperations. The only admissible

! Published in the Official Journal no. L 82/200116-20
2 Published in the Official Journal of Romania, Plarho. 276 of 28 March 2006, came into force tlated
Romania became a member of the European Union.
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conclusion is that the juridical texts regarding @oyee protection applicable to mergers are
equally applicable to divisions.

The merger and division of undertakings have asraffect the universal transfer, or
the transfer with a universal title, of the patrimo of the participating entities to the
beneficiary entities.

As elements of the patrimony subject to universaisfer, the contracts concluded by
the absorbed, merged, or divided entities, stillfance at the date of the operation, are
transferred to the absorbing or beneficiary ensti&xceptions from this rule are contracts
concluded intuitu personae character, which are pninciple not transferrable. A
continuation of contracts belonging to this catggoan only happen with the agreement of
all parties involved.

Labour contracts are parts of the intuitu persorgge of juridical acts belonging to
the patrimony of a business at the moment of tlsrueturing operation. The intuitu
personae character opposes the transfer of suctracs to the new employer in the absence
of consent from the parts to a contrary preference.

Following this logic, the merger or division coutdnstitute cause for termination of
the labour contract. It is for this reason that,ander to ensure a stability for the employees
of the entities participating in the process, thardpean legislator had to intervene and
institute expressly the exception of the continaftiabour contracts, in spite of their intuitu
personae character.

1. The transferral of labour contracts.

At national level, the legal transfer of individuahd collective labour contracts as
effect of mergers and divisions is regulated bicles 173-174 of the Labour Code, and the
dispositions of Law 67/2006.

In order for the dispositions of article 173 paggyr 2 from the Labour Code and
article 5 paragraph 1 from Law 17/2006 concernimggafeguarding of employee rights to be
applied in the case of transfer by merger or divisof businesses, the following cumulative
conditions need to be met: a legal transfer toadlgttake place and the labour contracts to be
ongoing.

a) A legal transfer to take place.

The scope of regulating employee protection is risuee the continuity of labour
contracts in the event in which the employing gnitt subject to a transfer. The notion of
legal transfer of an undertaking, business, orspafrundertakings or businesses, has been the
object of numerous interpretations. The Court aftide conferred a very wide interpretation
to the concept. As it was established by the Adlase, essential for defining a transfer is “the
change of the private or legal person responsibtd wndertaking an activity, in whose
charge fall the obligations of an employer towatius transferred employees, no matter of
whether or not the property right is transferredot” >

Consistent with this line of interpretation, natbourts have decided that in order to
operate a transfer it is sufficient the transferaof activity of the cedent to the cessionary,
without being necessary to transfer the propengirts over a determined segment of the
assets.

Whichever the juridical nature of the act by whechiransfer is realised, in order to
determine the real existence of a transfer thatldvampose the continuation of labour
contracts, the following conditions need to be met:

% Case C-234/98. G. C. Allen and Others v Amalgach@enstruction Co. Ltd., http://eurlex.europa.eu

4 Civil Verdict no. 1257 of 3 December 2007, the @af Appeal of Alba Iulia County, the Section fiabour
conflicts and social security. The same ruling sbdwhat, in order to perform a transfer, the agegnof the
representing syndicate is not required, nor isftreulation of an additional act to the employekiour
contracts, the only expression of will necessaindé¢hat for the completion of the transfer betwéles cedent
and cessionary.
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- the business, undertaking, or parts of undertakorgbusinesses subject to
transfer must be an economic entity organized istadble manner, that is an organized
ensemble of people and assets that allow the ogrout of an economic activity

- the business, undertaking, or parts of undertakmgbusinesses subject to
transfer, as defined above, must retain its idgntit such a way as to allow the continuation
or the restart of activity post-transfer.

The preservation of the economic entity’s identitgty result from the activity of the
employer, of its staff, the organization of labotlve methods of fruition of labour or of
production.

In one case, the Court decided that conditiongregefor employee protection “even
in cases when part of the undertaking or part efhsiness being ceded does not maintain its
organizational structure, condition being that tinectional connection between the various
transferred means of production be maintained,thatthis connection grants the cedent the
capacity to use the latter in the framework of aticwation of the economic activity that is
identical or analogous”.

Thus, the identity of a business, undertaking, ant pf undertakings or businesses
may be retained independently from the preservairdass of autonomy as a consequence of
the transfer.

As an example, it has been shown that, in ordestablish whether or not the identity
of an entity is retained, national courts havertalyse:

- the type of transfer

- the fixed and current assets that were transferred

- the value of the transferred assets at the tinteansfer

- the taking over of labour contracts by the new aygl

- the transfer of clients

- the similarities between the activity prior to tin@nsfer and post-transfer

- the potential suspension of activity of the entuor to transfer and the
duration of the suspensidn

A particular attention must be granted to the fhet the transfer entails, beyond the
transfer of tangible or intangible assets, of labmntracts, of clients, the continuation by the
cessionary of the same activity or of one thatnslar to that of the transferring employer.
There can be no continuity of labour contractshia absence of an activity that employees
can undertake according to their qualificationsai@ing the contrary would imply the
possibility of future layoffs on grounds of inadetgl professional performance on the
respective positions.

As it can be determined from the decisions of tleair€of Justice, the criterion of
preserving the same line of activity in the evehtllange of employer as qualifier for a
transfer should not be taken strictly. The retantd identity of the business entails that the
new employer undertakes an economic activity idahtr similar.

As such, it is difficult to assume that a privatdemal person understands to be part of
a legal transfer as cessionary, with the intentmmndertake activities that the transferred
fixed and current assets, as well as the humanatgpesent cannot sustain. On the other
hand, an adjustment of the cessionary’s activittheomarket demands may generate changes
in its main or secondary activity, without implyiagradical stray from the initial profile.

Merger and division operations, by their naturee ausceptible to meet the
prerequisite conditions for a legal transfer of biusiness.

® Case C-175 /99, Didier Mayeur v Association Prdamt de [information messine (APIM),
http://eurlex.europa.eu
® Case C-13/955uzenhttp:/eurlex.europa.eu
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The commercial entities transferred partially otheir entirety are entities established
according to the dispositions of Law 31/1990, anel arganized in such a way that the
activities they undertake “of a stable manner”@educive to bringing a profit.

At the same time, what normally motivates a mengedivision operation is the need
to resize the activity, depending on the marketaleais and the resources of each participant
to the economic environment. It is why any entitgtttakes over another entity or parts of it
is interested in developing the respective activityis means that, in principle, the identity of
the merged, assimilated, or divided entity, mayat by means of merger or division, is
retained.

It is however not inconceivable that the cessionarygood faith, finds itself in the
impossibility to maintain an activity identical @nalogous, due to objective or subjective
factors. At the same time, hypotheses cannot briged such that the cessionary may only
be interested in the current assets of the cedetitty,eor worse, intents to eliminate a
competitor from the market.

In other words, if meeting the condition of theld¢éaorganization of the cedent entity
does not pose a problem, the same cannot be saud thie continuation of activity as part of
the cessionary entity.

As a consequence, employees’ rights may be affdayed potential change of the
object of activity of the employer, or by futurevédopments occurring after the transfer takes
place. Irrespective of the reasons for which the employer does not continue the previous
activity, it is obvious that the regulations comeag the safeguarding of employee rights
cannot protect the employees against every risk.

For such instances as the discontinuation by tearaployer of the former activity,
the question can be raised whether, in the absehaetransfer in the spirit of the law, the
principle of universal transfer of the patrimonynceompensate for the protection that the
particular law guarantees whenever the warrantaditions are met.

In our opinion, in order to formulate an answer fhrs particular problem, it is
necessary to ground our rationale on the prinaiblehe free will of the parties involved in
mergers or divisions, and on timuitu personaeharacter of the labour contract.

Thus, by virtue of the principle of autonomous wihie assimilated and the newly
formed entities, in the case of mergers, respdygtittee beneficiary entity in the case of
divisions, may not be obliged by law to set thenjeat of activity in such a way as to
maintain the activity of the assimilated, merged, divided entities. Consequently, the
dispositions of Law 67/2006 are not applicableha tase in which the transfer by merger or
division does not fulfil the condition of the camtiation of an activity identical or similar.

At the same time, théntuitu personaecharacter of labour contracts opposes the
universal transfer of rights and obligations, ie #ibsence of the explicit accord of the parties
involved.

In such conditions, the cessionary cannot be ofhligecontinue the labour contracts
of the cedent, should it decide not to undertakadivity identical or similar to that of the
cedent. In the eventuality in which, hypothesisitigg cessionary would decide to preserve
the labour contracts, but not the activity of thedent, the juridical grounding of the
continuation of the contracts is the will of thessi®nary expressed by the continuation, and
not the principle of universal transfer, and evessl the dispositions of Law 67/2006.
Furthermore, given these conditions, we are of dpaion that the cessionary and the
employees have the freedom to negotiate a modditatf the content of the labour contract,
in consonance with the activity performed by thepkyer and considering the professional
skills of the employees.

b) The labour contracts must be ongoing

Per a contrarig the employees whose labour contracts end prighe¢odate of the
merger or of the division cannot benefit from tmevisions of the law.
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In other words, in order for the contracts to besprved by the assimilating, the
newly-established, or beneficiary entity, the laboentracts must be part of the current assets
of the divided or assimilated business.

If in the case of mergers all the rights and obiayes of the assimilated or fused
entities that result from the ongoing labour cortsaare transferred fully to the assimilating
or newly-formed entity, in the case of divisiongspectively of breaking-offs, we have
identified several issues.

The first of them refers to the criterion accorditwg which the dividing society
distributes the employees between the entitiesyergahe results of the division. Similarly,
in the case of break-offs, the problem being raisety virtue of which principle do the
habilitated bodies decide which are the employeaswill continue their activity in the entity
subject to the break-off, and which are those whimges and obligations shall be transferred
to the entities receiving the patrimony of the campbeing split.

A second issue being raised is whether or not thyel@yees enjoy or not the right to
oppose the decision, and the criteria that cambakied in order to challenge the allocation to
one or the other of the employers; and to havedtssibility to gain the right to continue their
labour contract with that of the employers with @¥hthey can demonstrate a clearly outlined
relationship, both from an objective as well asjsctiive points of view.

De lege ferendain order for employers to not proceed arbitramytheir decisions
regarding the allocation of employees, the optismdlition is the setting of minimal objective
criteria that should be respected.

The legislative consecration of such allocatiortecia is all the more important
considering how, implicitly, it would significantlyimit the potential infringements of
employees’ rights and, consequently, would redute number of cases that could be
challenged on grounds of allocation of employedsoAit would offer the courts of law, if
they were to be intimated in such situations, @jcal framework to facilitate the handing
down of lawful and sound verdicts.

Up to the creation of such regulations, the denisiballocation of employees remains
with the management bodies of the entities invalVatte may presume that these will
consider with precedence the relationship betwbkercontent of the labour contracts of each
employee, particularly the details in the job dgdmn, and the nature of the activities each
of the companies will undertake after completing thansfer. Such a solution responds
simultaneously to the interests of the companidschvessentially undertake an activity with
the purpose of obtaining profit, purpose towardsctviihe available human capital brings a
decisive contribution, but also to the intereststlid employees, for which, beyond the
economic criterion, particularly considering wagéss important to be involved in activities
consonant with their training, abilities, and ps=®nal experience.

Concerning the employee’s opposition to the tranbfedivision, the law does not
provide for such a right. In spite of all of this,practice some situations occur in which, on
the grounds of express clauses in the contractjamse of conscience, the employee may
continue their labour contract within the cedennpany.

2. The transfer within the notice period.

The question being raised is what happens in tleairmistances when the merger or
division is concluded within the notice period, ti@ice period reaching its term, practically,
after the transfer will have taken place. Are saohtracts part of the current assets of the
transferred business? And if so, what are in thisagon the obligations of the cessionary
entity?

In practice, the notice period is a period in whible labour contract continues to
produce effect. Yet, obviously, the circumstancéshe change of employer while in the
notice period, time interval in which the employregiationships will continue, do not grant
the employee the right to request that the new eyaplreconsider the layoff decision. At the
same time, nothing prevents the new employer taeehe previously laid-off employee.
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Under no circumstance will the employee have tipaciy to claim the exercise of the rights
he/she had by virtue of the individual labour caaty invoking as grounds the dispositions of
articles 173-174 of the Labour Code, and of Law26@6. In this line of thought, the new
contract will be drafted barring new terms, theteohagreed upon by both parties, that does
not necessarily need to be similar with the presicontract.

3. Modifying the labour contract.

The stability of the labour force is ensured prelgidy that which both European and
national norms have set as goal of protecting, ihdhe safeguarding of the employee rights
by the new employer, with the same terms set viiehformer employer through the labour
contract.

Still, subject to compliance with the labour contran force, the transfer may entail a
change of the labour conditions. Where such a ahémfpe possible, concerning the foreseen
measures and the labour and employment conditenpl|oyees are entitled to be notified in
writing and to be consulted through their repreativets, with at least 30 days before the date
of the transfer, thus respecting the terms providethe law.

It is expressly provided for in article 8 of Law/8@06 that, in the event that the
employee resigns as a consequence of the sigrifiearsening of the labour conditions, the
respective termination is considered to manifesttduthe actions of the employer.

Another question being raised is what happenseretrent when during negotiations
regarding the modifications of the labour contraetdifications unfavourable to employees,
an accord is reached by representatives and empligythis accord capable of changing the
prior solution of committing the employer resporilg§pand releasing the employer from the
constraints of such responsibility?

In our opinion, even if consequent to the conswtet between employee
representatives and those of the entities involwade reached an agreement, should the
changes in the labour conditions be significantlgtrichental to the employees, the
responsibility of the employer subsists, motivated the fact the respective termination
happened for reasons independent of the employsesbna. It is every employee’s right,
regardless of the employee representatives’ degism decide upon the fate of their own
contract. Thus, we are of the opinion that the wilithe employee’s representatives cannot
change the consent to continue or to terminatectiméract, consent that each employee has
the right to express autonomously.

Determining the substantial alteration of the cheaof the labour contract is a matter
of fact, and can be established by comparing thesels of the cedent’s labour contract with
the envisioned clauses of the cessionary’s cont@we ruling of the Court brought forth the
notion that the employee’s remuneration substangidliction, even in case of transfer of a
private business to state ownership, and the erapl@g/obliged to submit to national norms
concerning public sector employees, constitutesbatantial change of the labour conditions
to the disadvantage of the employee. For this reaspotential termination of the contract by
the employee must be considered as the fault ofetneloyer, being held responsible
accordingly. In the same line of thought, the Calatided that the change of date for wage
payment and its composition falls in the same aaiegf situations modifying substantially
the terms of the contract or of the labour contraeen if the amount remains the same.

4. Termination of the labour contract.

The interdiction of individual or collective ternation of employment is one of the
fundamental measures instituted in favour of emgdsy by dispositions of article 173
paragraph 3 of the Labour Code and article 7 of b&¥2006.

This does not mean that the cedent entity cannetatg contract terminations up to
the moment of the merger or division, or by theszasary entity after that point, but that such
a measure cannot have as legal grounding the éraitesé|f.

11
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Action to the contrary of these provisions entitles employee with regards to which
the termination of contract was enacted to brirggdase to court in order to re-establish the
former state of things.

A particular situation that may arise in practisethe situation in which the cedent
entity decides to terminate a contract, motivatgdhe transfer or by other reasons, and the
court finds the measure to be illegal and ungrodnde

Given that the new employer, by the principle ofversal transfer or the transfer with
universal title, substitutes in rights and obligas the previous employer, it is obliged to
respect the court’s decision. The new employer firay itself in the situation to have to
continue the employment relationships with the eygé in cause, if a request existed in this
sense, and to pay compensations equal to the wajested for inflation, increased and
updated, and with the rest of the benefits thaethployee enjoyed.

The Romanian law omitted to transpose the commugitanorm concerning the
individual or solidary responsibility of successigmployers in such situations. In spite of
this, according to the Romanian law, there arellegdruments available to the cessionary
entity to recuperate and potential prejudice.

As a measure of diligence, though, we considereggssary that part of the free will
agreement concerning the terms of the merger,idivigespectively, the entities involved to
provide a solution addressing atypical cases conugithe transfer of rights and obligations
generated by labour contracts, including with rdgarpotential transitory situations.

As to what the layoff of employees post-transfeshibuld be said that such a measure
may be taken by the new employer, should the legadlitions be met. In practice, however,
we encounter situations in which, after a certamoant of time after the transfer of an
undertaking or a part of it, in good or bad fattile new employer decides to stop the activity
and dissolve the business. Although the law attertgpguarantee the stability of the labour
force in the event of a transfer, the protectioneaiployee rights is not and cannot be
absolute.

Conclusions

Employee protection in case of transfer by merget division entails, in principle,
the safeguarding of rights and obligations by thgleyees, as set by the labour contracts
concluded with the cedent enterprises, as paheb€éssionary entity.

Certain conditions must be met in order for thoseerested to benefit from the
dispositions of the law. An important condition tisat the operation concerns an entity
undertaking an economic activity of a stable mana@d continues its activity after the
transfer, thus preserving the stability of the utaleen activity and, implicitly, the stability of
the labour force. It is equally important thatttzd moment of the completion of the transfer,
the labour contracts whose continuity is to be gut@d to be ongoing. If the existence of
labour contracts cannot constitute a matter of roeetsy unless in exceptional
circumstances, establishing the real existencetodresfer continues to be a topic subject to
debate and which, as a consequence, is suscefildad to a non-uniform implementation
of the legal acts on the matter by the memberstaténe European Union.

The transfer accomplished in full compliance witle frovisions of the law charges
the cedent and the cessionary employer with thgatidn of notifying and consulting with
the employee representatives, as a first measwaegieeing employee rights protection. The
fundamental perspective, employee-side, is ¢ixaiege their rights and obligations resulting
from the individual and collective labour contradte transferred together with their
undertaking, business, or parts of undertakingsugsmesses to the new employer.

National regulations concerning the post-transtartiouation of employment is not
safe from critics. For the employees to benefitrfran adequate protection in the event their
employer decides to operate structural changespragiously shown,de lege ferenda
clarifications and additions to the existing lefyalmework are still necessary.
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Introduction

Preparation and adoption of a new Penal Code repnésa crucial moment in the
legislative evolution of any state. The decisiomptoceed in preparing a new Penal Code is
not a simple manifestation of political will, but, iin equal measure, a corollary of the
economic and social evolution and of doctrine aaseclaw as well.

The deep transformations in political, social armeomic plan that took place in the
Romanian society in the nearly four decades thated since the adoption of the Penal Code
in force, especially in the period after 1989, dot tteave place for any doubts that the
adoption of a new Penal Code is necessary.

Starting from these premises, for the preparatiothe new Penal Code, within the
Ministry of Justice a Committee has been estaldiskenstituted from university teaching
staff, judges and prosecutors, with the particqgratf the Legislative Council representatives.

The decision to elaborate a new Penal Code is bases number of shortcomings
within the current regulations, shortcomings highted in practice as well as in doctrine.

Thus, the present sanctioning criminal regime ra&gal by the Penal Code in force,
subject to frequent legislative interventions om tharious institutions, led to a non-unitary
application and interpretation, with no cohererafethe criminal law, with repercussions on
the efficiency and the finality of the justice act.

Also, the decision to elaborate a new Penal Code graunded on the shortcomings of

Law 301/2004, raised by the doctrine in the period that followies publication, out of
which, the most important are the following:
» in terms of the models that constituted the baktheregulation, our legislative body has
limited to two main models - the Penal Code in éoand the French Penal Code, diverting
thusefrom the inspiration of the Italian-Austriaiadition, developed under the former Penal
Code;

! Published in the Official Gazette of Romania ng5 ®f June 29th, 2004, this law on the new PenaeCwms

never entered into force, another draft of the P&uale being elaborated, resulting in the publaabf Law

286/2019 concerning the Penal Code, publishedeirOtficial Gazette of Romania no. 510 of July 22009.
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» the classification of the infringements of law innees and offences, although correct
from a scientific point of view, has been regulatedgn faulty manner, therefore, it creates
problems whose solution can not be found withindb@e. This is the case, for example, with
the classification of the attempted murder as croneffence. Further more, it should be
noted, presently, the concepts of crime and offetw@ot have a legal relevance anymore,
neither for specialists and, obviously, nor for theblic. Their re-introduction in these
circumstances would represent only a source ofusioi. To make sense of this, the
distinction in criminal plan should be correlatedthwthe adoption of a corresponding
institution in the procedural plan. The legal syssan which there is a classification in crimes
and offences have also specific procedural ingtitgt that give substance to this
classification, such as, for example, the Courhwitry. Such institution is grounded in the
tradition, the experience accumulated in time aitthiova certain legal culture in the civic
space. In their absence, the institution wouldriéaal and inefficient;
» Law 301/2004 reiterated a number of provisionsaalyedeclared unconstitutional by the
Constitutional Court, as in the case with the dilmn to remedy a prejudice by ordering
certain individualization measures to suffer thectian - articles 108, 109 of Law, and within
the prior complaint regime in case of offences agfabtate-owned assets — article 266 par. 6
of Law, etc. In addition, several other provisiaasse serious constitutionality issues (for
instance, the criminal immunity of all public irtstiions);
» the regulation of the main sanctions hierarchyemnmits of offences, stipulated in Article 58
par. 4 of Law 301/2004, is not reflected in theteom of other institutions. Thus, according to
the law, a fine is a more severe sanction than aomitgnservice work. On this grounds, and
by the application of Article 35 par. 2 of Law,istconcluded that the attempt to an offence
sanctioned only with fine will be sanctioned witbntmunity service work. Article 69 of the
Law stipulates however, that in the case of avgdine payment of a fine with intent,
community service work could apply;
» some of the new introduced institutions are supgngpthe regulation of the sanctionary
regime of minors, that is still grounded on oldnpiples, leading to the creation of a more
severe sanctionary regime for minors than for adffitir example, in case of postponing the
punishment application or the suspension of thetgan applied to the minor, if it is also
applying the obligation to provide unpaid work);
» the criminal liability of the legal entity has be#aken from the initial version of the
French Penal Code from 1994, version that has eehlproved as viable and which
consequently the French Legislative body partiegiyounced (for example, under the aspect
of the special clause of the legal entity liabjlity
» in terms of the special part, it is noted in thet tef the Code the introduction of many
provisions from the special law, measure completsdified, but they were mostly taken as
such, without being subject to rigorous selectiondo an improvement of the regulation.
Thus, the existing regulation parallelism betwdas €ode and the special criminal laws has
been transferred sometimes inside the Code. Astdinee time, some texts from the special
legislation brought into the Penal Code have bepealed or modified in the meantime.
Additionally the elaboration of a new Penal Cagleequired by the need to re-set the
sanctioning treatment within the normal limits.this respect, the practice of the last decade
has shown that not the excessive enlargement afathetion limits is the efficient solution to
fight the crime. Therefore, even the sanction fer &ggravated theft is prison from 3 to 15
years according to the law in place, this legaktan — not met in any other legal system in
the European Union - has not led to a significadrease in the number of these offences.
Moreover, in the period between 2004 and 2006,@aprately 80% of the ongoing sanctions
of depriving of liberty for theft and aggravatedefth were no more than 5 years of
imprisonment, which indicates that the courts haotfelt the need to apply sanctions to the
upper limit provided by the law (maximum 12 yearsase of simple theft, and 15, 18 and 20
years in case of aggravated thefn the other hand, the extreme period between the
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minimum and the maximum limit of the sanction (frdmo 12 years, from 3 to 15 years,
from 4 to 18 years) led in practice to many différsolutions in terms of effectively applied
sanctions for similar offence or to extended samstifor low hazard offences, fact that does
not ensure the predictable nature of the Act otideisThe desirable solution is not an
irrational increase of a sanction, which does moadything more than to disregard the social
values hierarchy in a democratic society (for exi@mgtealing a car that is worth more than
RON 200,000 is sanctioned just like murder by twe in place). In a State of law, the extent
and intensity of the criminal repression should aanwithin the determined limits, firstly, by
reference to the importance of the social valuecd for those that infringe the criminal law
for the first time, growing gradually for those whommit more crimes before being finally
convicted and even more for those who are in & sthtelapse. Therefore, the limits of the
sanction stipulated in the special part must beetated with the provisions of the general
part, that will allow a proportional aggravation thie sanctionary regime provided for the
plurality of crimes.

The analysis of the Penal Code in force evidenamdther necessity for new
regulations from the special part, namely to sifgphis much as possible the incrimination
texts, avoiding the superposition between variougimination and with the texts in the
general part. Thus, if a circumstance is providethe general part as a general aggravating
circumstance, it must not be reiterated in theimicration content from the special part; the
general text shall apply.

To provide the unity in the offences regulatias necessary to include in the content
of the new Penal Code some offences stipulateceptigsin special criminal laws and that
have a higher frequency in the judicial practicefuces against traffic safety on the public
roads, offences against the safety and integritgashputer systems and data, offences of
corruption, etc.).

Thus, in the new Penal Code must be introduckethase offences incriminated in
special laws, which effectively deserve a penatsan, and in these cases, the incriminating
text must be conceived so as to integrate orgdypicathe code structure.

2. Foreseen Chandes

Answering the requirements of the European Cominnismonitoring process, the
legislative process has as a starting point thd teelaborate a new Penal Code, which shall
retrieve the elements that can be maintained irctineent Code and from Law 301/2004 and
to integrate in a unitary manner with elements nalkem other reference systems and from
the regulations adopted at European Union levebroter to achieve a space of freedom,
security and justice.

The new Penal Code follows the fulfilment of thédwing objectives:

1. creation of a coherent legislative framework imgnal matters, avoiding the unnecessary
superposition of the existing norms in force in tuerent Penal Code and the in the special
laws;

2. simplifying the regulations of material law, deséginto facilitate their unitary application
and with celerity within the activity of the judadibodies;

3. complying with the exigencies resulting from th@damental principles of criminal law,
established by the Constitution and the pacts esatiés on fundamental human rights, of
which Romania is a part;

4. transposition into the national criminal legislatiframework of the regulations adopted at
European Union level;

5. harmonization of the Romanian Criminal Law with #8ystems of other Member States of
the European Union, as a premise of judicial comjpmn in criminal matters based on mutual
recognition and trust.

%2 Taken from the Statement of reasons concerningthé law on the Penal Code http://www.just.racessed
on May 12th, 2011.
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By achieving the mentioned objectives, the connectif the national criminal law to
the contemporary requirements of the fundamentaciples of the criminal law will be
realized.

Also, in social terms, the simplification of theaterial law regulations, corroborated
with the planned changes in the new Criminal ProocedCode, should lead to the
predictability of the criminal law, as well as tm @ncreased general confidence in the
Criminal Justice Act.

In the elaboration of the new Penal Code has lieémwed on the one hand, the
revaluation of the Romanian criminal law traditi@amd on the other hand, the connection to
the current regulatory systems of several referdegal systems in the European criminal
law. These two directions envisaged in the codeoeidion could be reconciled just through
an attentive analysis of the Romanian Criminal &welution. Thus, in the capitalization of
our criminal law tradition has been started frone @@riminal Law of 1936, many of its
provisions being maintained in the Penal Code indoAs it is known, the code of 1936 had
two main sources of inspiration - The Italian Pe@able and the Transylvanian Penal Code
(in essence, of Austrian inspiration). At the samm, it is a fact that, nowadays, the criminal
regulations with the widest influence in the Eurapéaw belong to the German and Italian
space. The convergence of regulations proposetidogdw Code with these legislations, and
with those they inspired (the Spanish law, the Suasv, the Portuguese law), allowed the
creative capitalization of the national traditiolmgether with the achievement of some
regulations connected to the current trends oEtlm®pean criminal law. The fidelity towards
Italian and German tradition does not imply takowgr some provisions of the legislation in
the form they were during the elaboration of thed@eCode in 1936, but, on the contrary,
considering the evolution incurred in these systethe modern theories and regulations
developed in the meantime.

For all these considerations, the Committee memieve not agreed with the choice
of the Committee for elaborating Law 301/2004, thes adopted the French model
(abandoned by our criminal legislative body in 19386 the main inspiration for the newly
introduced regulations. This orientation of thebelation Committee of the new code has not
considered by any means to ignore the solutionptaddoy other European systems, as the
French, Belgian, Dutch law or of some of the Scaadian countries.

It has been equally maintained a number of spe&bmanian criminal legislation
institutions, some introduced by the Penal Codfice that have proven their functionality
(for example, the improper participation has beexintained, although most of the laws
operate in these situation with the mediated authgiitution). Last but not least, a series of
elements in accordance with the present trendseoEturopean criminal laws (renouncing to
the social hazard institution, the victim's consatt.) has been taken from Law 301/2004,
but especially from the preliminary draft prepalgdthe Legal Research Institute underlying
the elaboration of that bill.

The general part of the new Penal Code assemldeapiblicable rules of all offences
regulated by the criminal law, regardless of timgture, creating the general framework for
the application of the criminal law, defining theffemce, establishing its general
characteristics and the composing elements, regglaat the same time the penal
responsibility, sanctions and their modality of kqgdion.
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Abstract
This work analyses the recent regulation, which raesethe current and the future
Criminal Code, in the sense of establishing, agwa security measure, the extended seizure.
Analyzing the provisions of the regulation, thehaws indicates, the necessity to amend the
Criminal Procedure Code is underlined, with the paogse of ensuring the regulation
operability within the criminal proceedings.

Keywords: extended seizure, licit property acquisibn presumption,
Security Measures, New Criminal Code

1. Introduction

Extended seizure is forced and free passage ia 8tatership of certain things, which
belong to the person who has committed a crimeause of their origin from the criminal
activities of the same nature, carried out by fhexson, constantly, over a certain period of
time, prior to the offence for which the persosesntenced.

Extended seizure is a criminal sanction, whicheispnal and irrevocably.

A recent regulation adopted by the Romanian Padigmamends the Criminal Cote
in force, by introducing a new article art. $1®ith marginal noun as “extended seizure”, and
the new Criminal Code, adopted by law No. 286/2p@®ich will enter into force on the date
set by law enforcement, by introducing a new aeticl 18 with the same marginal name. The
provisions that will change the new Criminal Cod# take effect with it.

! Law No. 63/2012, published in the Official GazaifecRomania, part I, no. 258 of 19 April 2012.
2 Law No. 15 of 21 June 1968 — The Criminal Codé&ofnania, published in the Official Gazette of Roraan
nr. 79-79 Bis of 21 June 1968, republished in tffigcial Gazette of Romania No. 55-56 of 23 April7A®and
then in the Official Gazette of Romania, part |,.[86 of 16 April 1997.
% Law No. 286 of 17 July 2009 — The Criminal CodeRafmania, published in the Official Gazette of Roiaa
part I, No. 510 of 24 July 2009.
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The reason for issuing this law is, as shown byinit&tor*, the transposing of article
3 of Council framework decision nr. 2005/212/JHén confiscation of products, tools and
other items related to crime.

According to par. (10) in the preamble to framewdekision, its aim is to ensure that
all Member States have effective rules governirgggbizure of the products related to crime,
inter alia, relating to the burden of proof regarding the seuof assets held by a person
convicted of an offence related to organized crime.

Article 3 of the framework decision confers increigpowers of seizure to Member
States, for goods resulting from criminal actigtiearried out by the person sentenced or
where it is established that the value of goodsl heldisproportionate in relation to the
convicted person's legal income.

Thus, although currently Romania shall benefit francoherent and comprehensive
legal framework, developed in line with internatastandards in the matter of the seizure of
criminal products, the framework has some shortogsi with regard to European
requirements.

At the level of national legislation, the Counciainework decision mentioned above
was not entirely transposed. The transpositiontof3aon the extended seizure was missing.

The measure must allow the seizure of propertywddrirom criminal activities which
are not directly linked to the offence for whichetlperson is condemned. The direct
connection between the offence giving rise to thieviction and assets that are seized is not
proven, therefore. This is the so-called princgfl@xtended seizure of the goods.

The analyzed framework decision is not for gendrat, covers a specific situation,
namely that of preventing and combating organizesgszborder crime, for the purpose of
detection, freezing, seizing and confiscation aidoicts relating to the offence. The regulation
therefore starts from a premise, namely that okttistence of a conviction.

The acquisition of the extended seizure under natitaw requires the regulation of
the express limited cases, in which the constantwct of serious criminal activities by a
person, over a certain period of time, combinedh whe absence of other regular income, it is
considered a sufficient evidence to enable the ouestablish that the goods were illegally
acquired. A new view of the burden of proof in reettrelating to the acquisition of illicit
property is established.

The existing legislation at national level may wetrogate from the basic principles
laid down in the European Convention on human sigimid from the rule established in
article 1 of additional Protocol 1, entitled “Prctien of property”.

In the same connection, the article 5 of the frapréwdecision 2005/212 may be
invoked, according to which the provisions of tatdr shall not have the effect of modifying
the obligation to respect fundamental rights anddé&mental principles, including the
presumption of innocence, as enshrined in artidétbe Treaty on European Union.

The lack of implementation, thus far, of the norvatinstrument of the European
Union was due, in good measure, to the controveetyted to the compliance of this
regulation with the constitutional principle refedrto in paragraph 1 (8) article 44 of the
Constitutions.

Operating exclusively in criminal proceedings, farlist of particularly serious
offences and applying exclusively to a person dlyezonvicted, the extended seizure is not
incompatible with the presumption of lawful acqtiesi of property.

* The explanatory memorandum, available on the websivw.just.ro.

®> Council Framework Decision 2005/212/JHA of 24 Retry 2005 on Confiscation of Crime-Related Proceeds
Instrumentalities and Property, published in th&di Journal of the European Union L Series N8.fdm 15
March 2005.

® The Romanian Constitution, as amended by the Iahe revision of the Constitution of Romania No.
429/2003, published in the Official Gazette of Romapart I, no. 758 of 29 October 2003, republishethe
Official Gazette of Romania, part I, no. 764 ofGétober 2003.
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This presumption is relative, so it will be dowm a case-by-case basis, through the
provision of evidence convincing the Court that pineperty held by the sentenced person are
obtained from committing crimes.

The Prosecutor would thus be obliged to prove tra particular person, over a
period of time, has been involved in committingtaer crimes, such as acts of organized
crime. Since that time, the judge can reasonalsyrae that the assets acquired are the result
of criminal activities carried out by the sentengpeison, for a period prior to conviction that
is considered reasonable by the Court. In this,daseburden of proof on the licit acquisition
of the goods is the responsibility of the convigpedson. If the judge concludes that the value
of the held goods is disproportionate in relationtiie legal revenue, he may require their
confiscation from the convicted person.

The Constitutional Court has indicated in the samese by decision no. 799 of 17
June 2011, on the draft law on revision of the @tst®n, noting that the presumption of
lawful acquisition of property does not prevent thgislature, pursuant to art. 148 of the
Constitution - The integration in the European Wnioto adopt regulations to allow full
compliance with the legislation of the Union in fight against organized crime.

In this context, in relation to the provisions of. &4 par. (9) of the Constitution of
Romania, republished, which stipulates that “godeistined for, used or resulted from crimes
or offences may be confiscated only under the lavé'  appreciate that because the extended
seizure operates exclusively in criminal proceesliragms at a series of serious offences and
shall apply exclusively to a person already comdct introduction of such proceedings is not
incompatible with the presumption of licit natureppoperty, ranging from art. 44 par. (8) of
the Constitution of Romania, republished.

2. Conditions for taking the extended seizure measu

a. Extended Confiscation may be ordered againseraop who has committed a
criminal offence prescribed by the law, but als@iagt members of the families of the
persons with whom it has established relationslamio those of spouses or between parents
and children, if they are living together, or legaltities to which the sentenced person has
control.

In this regard, it should be noted that the meawihthe expression “member of the
family” in the new criminal Code differs from theeaning of the Penal Code in force. Thus,
according to art. 149Criminal Code: “member of the family means spooselose relative,
if the latter lives and work together with the psrator.”

Art. 177 of Law No. 286/2009 concerning the Crinhi@ade provides:

“ (1) member of the family means:

a) ascendants and descendants, brothers and ,sitens children, and persons
rendered through adoption, according to the lawh salatives;

b) husband;

c) persons which have established relationshipgasito those of spouses or between
parents and children, if they are living together.

(2) the provisions of criminal law concerning faynihember, within the limits laid
down in paragraph 1. (1) letter a), shall applycases of adoption, and the person adopted or
its descendants in relation to the natural relative

Analyzing the laws pre-quoted, whereas the new @ahtTCode enlarges the scope of
persons treated as family member, in respect ottineent Criminal Code was necessary to
introduce a specific provision in the sense thatthie rules in force, extended confiscation
applies to persons who have established relatipashimilar to those of spouses or between
parents and children, if they are living togethé@hwhe sentenced person.

b. Extent of safety is taken if there is the cedd that the person sentenced has
conducted criminal activities other than thosewidrich he was convicted, but of a similar
nature.

21



NOVELTIES IN SECURITY MEASURES — THE EXTENDED SREZU

Under this aspect, as the initiator, the regulapoovide that the measure of safety
applicable to all offences for which the law prasdfor a prison sentence of more than five
years, limit referring both to the current and tigsv Criminal Code.

Under parliamentary procedure, it was noted thatdtope of the measure must be
restricted, by the provision of double-glazed ctindings. On the one hand, there have been
specified categories of serious crimes for whickeeaed seizure can be incident: human
trafficking; offences relating to the traffic ofwys and precursors; crimes at the border of
Romania; money laundering; infractions of the lawm @revention and combat of
pornography; crimes of terrorism; association fmmamitting offences; the crime of initiation
or setting up an organized criminal group or jomsoipport any form of such a group;
offences against property; offences relating torgggme of weapons, munitions, explosive
materials, radioactive, nuclear; the counterfeitoigcurrency or other values; disclosure of
secrets, unfair competition, breach of provisioglating to the import or export operations,
embezzlement, breach of provisions relating toitmgort of wastes and residues; offences
relating to gambling; trafficking in migrants; caption offences, offences similar crimes of
corruption, offences related to corruption offenagféences against the financial interests of
the European Union; tax avoidance; offences rajatm the customs procedure; offences
committed by means of computer systems and electrarans of payment; trafficking in
human organs or tissues. In relation to the newni@al Code, the list of crimes was adapted
accordingly.

On the other hand, it was intended that the permpakgcribed by law for the offence
committed is imprisonment for five years or lon@ee. imprisonment of 4 years or more in
the new Criminal Code).

This regulation is, in our opinion, in line withetiEuropean regulatory action which it
implements, which does not have a general, but aings specific situation, namely that of
preventing and combating organized cross-borderecrin this regard, the provisions of art. 3
of Council framework decision nr. 2005/212/JHA $Hat the categories of crimes which
require regulation increased confiscation powersife Member States, making, for example,
referring to offences relating to combating trdfficy in persons, combating the sexual
exploitation of children and child pornography,cii drug trafficking and other serious
crimes committed in the wider criminal organizaton

c. the value of assets acquired by the person ctaayiwithin a period of five years
before and, if necessary, after the committal & ¢thime until the date of issue of the
document instituting the proceedings, obviouslyeexts the licit revenues.

Application of the measure means, therefore, getitime interval that begins with
five years before the date of the offence for whehhas ordered the conviction and ending
on the date of issue of the indictment. In the adgbe offence continued, we appreciate that
the time of 5 years shall be calculated from thte @& the last act of execution, which is the
date of exhaustion of criminal activity.

According to this period, will be analyzed the tatenount of regular income gained
by the person convicted and the difference betwibén amount and the total of assets
acquired during the same period, in order to datermwhether there is a obvious
disproportion.

Property of movable or immovable property will bensidered, including monies,
acquired by the person convicted in his own naime property transferred by it or by a third
party of a member of the family, the person sergdritas established relationships similar to
those of spouses or between parents and childrdreyi are living together with him, to legal
persons on which the sentenced person has conélblaw expenditure incurred within the
reference to the categories of persons mentioned.

Conclusions and suggestionde lege ferenda
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The new provisions concerning the extent of seguifitextended seizure are likely to
ensure at the same time the guarantee of legaltsepecurity and the implementation of the
obligations imposed by the Romanian legal normdibmthe community. The settlement can
be improved in several aspects.

Thus, with regard to the acquisition of goods withiperiod of five years prior to the
committal of the crime, if there are reasonabledations as to the timing of the crime, it is
not justified to extend beyond this period the seaz If, however, the Court has reasonable
evidence that the criminal activity of the natufete crime that attracted the condemnation
took place over a period of more than 5 yearsptstime limitation in time, having taken into
account all the period of criminal activity.

On the other hand, if his criminal activity canfm established, but there is no
indication that the person has received proceents @riminal activities, the period of 5 years
IS justified.

With regard to the calculation of the referencegerwe appreciate that time reporting should
have regard to the moment of final decision of @ndation, with the limitations imposed by
the principle of nomeformatio in pejus.

Thus, there are times when even in the period Btwiee time of sending to trial and
the final decision, the sentenced person may aegquoperty through the use of income from
activities of a kind that drew condemnation.

As regards the categories of persons whose assgtbencovered by special seizure,
we consider insufficient regulation, because, algioit provides that an assessment of the
illicit character of goods other than those refén® in art. 118 of the Criminal Code, account
shall be taken of the value of goods transferrethbyperson convicted or by a third party to a
family member or a legal person on whom the acddséehdant has control, from the
contents of the draft normative act is not clearthbr the measure can be ordered and
seizure from persons concerned.

Therefore, after paragraph 2 of art. 1$8ould introduce a new paragraph, within the
meaning of the provision expressly to the possibihf extended seizure and disposition of
action against persons presumed by law to be imdiate, someone as a family member or a
legal person of which the sentenced person hagatpwf course with the fulfillment of
conditions stemming from regulatory action: deriyesn the nature of the activities which
have attracted condemnation by default and shootithe purchased in regular income.

This legislative solution was chosen also in theeocaf goods which have been used in
any way, to commit an offence, if they belong totaer person, if the person concerned has
the purpose to be used — art. 118. 1 lit. b ofGhminal Code.

The express provision of possible confiscation afpprty that is located in the
heritage of persons presumed by law to be interatediwould open the way for protective
measures against property belonging to them. krigard, to the extent that the safety of
extended seizure is not rendered devoid of corgrdtthus to transform itself to an extent
illusory, by the alienation of property coveredthg confiscation, it is necessary, in addition
to completing properly the provisions of art. 16Btlee Code of Criminal Procedure and
article 249 par. 1 of Law No. 135/2010 on the Newad€ of Criminal Procedure with the
provision that protective measures are taken apdreded with a view to confiscation, also to
provide the possibility of disposing of such measuagainst persons presumed by law to be
intermediate.

De lege lata, protective measures may be taken only in respdctthe
accused/defendant or person responsible in thegerge of Civil Law.

Legislative intervention should be required moretlas Law no. 135/2010 — New
Code of Criminal Procedure provides in art. 249 Basrotective measures for special seizure
and to ensure execution of criminal fine “can beetaonly in respect of the suspect or the
accused”.
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At the same time, to be able to implement the neyulations is necessary to achieve
other amendments to the Criminal Procedure €add the provisions of Law No. 135/2010
— New Code of Criminal Proced(reThus, taking into account new powers of invesiiga
conferred to judicial bodies (the prosecution aondrts) in respect of the identification of
other goods than those mentioned in art. 118 oCitrminal Code in patrimony or heritage of
the sentenced person or a family member or legabps on which the person sentenced has
control, in procedure should be made a number ditiads that allow the organs of the
judicial to check everything mentioned above.

Thus, the contents of articles 202 and 287 of tbhdeCof criminal procedure, which
regulates the role of the criminal investigatiordyponamely the role of the Court, could be
expanded through the imposition of an obligatiorrnko by the criminal prosecution
authorities and the courts to collect data relatonthe accused/defendant or a member of his
family or legal entity over which it has control ather goods than those mentioned in art. 118
of the Criminal Code.

At the same time, we appreciate that the introdactof a transitional provisions
concerning exemption cases pending judgment froenagpplication of the measure would
have been required.

The main arguments that can substantiate suchateanud are as follows:

a. significant difficulties for the administratioof evidence, necessary for the
application of the extended seizure to cases alraadthe course of the trial; the
identification, with specific procedural means, tbé goods subject to verification (of the
accused, the members of his family, with which bBe Bstablished relations similar to those
of spouses or between parents and children, oletied persons on which the defendant has
control) involves checks at all Bank units at laedister offices, financial administrations,
etc.

Given the complexity of such checks, is reportedlysignificant increase of the
duration of cases in the trial phase.

b. the compliance with the relevant case-law ofEbeopean Court of human rights

The extended seizure, by its extent and severigstitutes a punishment within the
meaning of the case law of the European Court ohdw rights (case of Engel v. the
Netherlands, Judgment of 8 June 1976), so it shenjloly all procedural guarantees required
by the European Convention of human rights anddurehtal freedoms (hereinafter referred
to as the Convention) in the case of a criminal.tri

Thus, in the absence of a text excluding casesipgrnddgment in applying the
extended seizure, this measure will come into cdnilith the Convention and also will
generate a non uniform jurisprudence.

Thus, the measure is applicable to causes in theafphase, which will lead to the
application of a punishment without granting anegd@gainst it; this situation is contrary to
art. 2 of Protocol 7 to the Convention, on the dewlegree of jurisdiction in criminal matters;

Also, according to art. 12 par. (2) of the actualmtnal Code, “the law which
provides for safeguard measures or educationaluresmare applied to the crimes which have
not been definitively judged until the date of gntito force of the new law.”

It appears that the courts should make the apgicalf the extended seizure to cases
pending trial. However, interpreting these provision the light of the Convention, dealing
with the institution in its essence, the Court nmake into account the principle of the

" Law No. 29 of November 12, 1968 - The Criminal d&dure Code of Romania, published in the Official
Gazette of Romania nr. 145 of 12 November 1968;bkghed in the Official Gazette of Romania, Partd. 78

of 30 April 1997, as amended.

8 Law No. 135 of July 1, 2010 - the Criminal ProcetiCode of Romania, published in the Official Gazef
Romania, Part I, no. 486 of 15 July 2010. This codmes into force on the date which will be fixedthe
implementing law.
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application of the Criminal Law more favorable. Acdingly, the courts will not apply this
measure cases pending judgment.
Therefore, the lack of an explicit text createsribk of a non uniform jurisprudence.
Furthermore, for the same reasons, related to tineiple of the application of the
Criminal Law more favorable, the new Criminal Cadelonger retain the solution governed
by article 12 par. (2) of the actual Criminal Code.
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Abstract

The criminal liability of legal persons is an intsic reality of everyday life. However,
this particular institution had a rather tumultuousvolution which is essential in
understanding its organic mechanisms.

Through this study we aim to analyze the conceptriafinal liability of the legal
person from both diachronic and comparative pertipedn order to determine the role of
this fiction in contemporary legal systems. We Isfadus on the legal framework in both
European and Anglo-American systems. We also irterdentify the factors that have led to
the consecration of criminal liability.

Keywords: legal personal, criminal liability, European refations, Anglo-American
legal system.

Introduction

In order to understand the inner mechanisms oflgal person, it is essential to
analyze it both from the perspective of public &wd of private law, as well.

One of the most controversial aspect regarding ¢hieninal law institution is,
undoubtedly, the liability of the entities. We pve it in the same natural manner as the
liability of individuals, neglecting, unfortunatelgispects of great importance that contribute
to the configuration of legal entities as we kndivem today.

Romans were very attached to the idea that tha&l lggrson is very similar to the
natural person. However, the legal person could b®theld criminal responsible, fact
enshrined also by the adagiocietas delinquere non potedthus, Ulpian specifies that a
municipiumcannot be responsible fdolus since it is a legal persbni.e. a fictive entity.
After all, the legal persons were the product ofidin, being actually nothing more than a
legal metaphor.

However, some authors, especially Archille Mestasserted that the Romans
considered legal persons capable of committingnef#e and, in consequence, they could be
punished. In support of its sentences, the auth@sghe example of the town Cheronea,
against whom a criminal legal action had been fdated. This would lead to the idea that in
Roman law, the criminal liability of legal persomgs recognized In fact, some of the
residents of the town, without the entire commutigng involved, killed Roman citizens.
After trial, Cheronea had been exonerated.

In the Middle Ages, the liability of legal persoamained a controversial matter. The
general tendency has been to accept that legadrperay also be criminal responsible. In the

! F. Streteanu, R. Chiti, Rispunderea penala persoanei juridiceC. H. Beck Publishing House, Bucharest,
2007, p. 4.
2 F. Streteanu, R. Chig op. cit, p. 5.
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context in which the Church’s role was predominarglinishing legal person constituted a
means of applying sanctions to those entities updéfic law in particular, which did not
comply with the religious regulations. The penaitys excommunication. Pope Inodarthe
6th is the one of those who argued the crimindlility of the legal person. A supporter and
an establisher, after some authors, of the theérficbon, he rejected the idea that an
imaginary creation can be held liable for commgtancriminal offense, as it had no free will
and no real existence. He argued thauaiversitas because it was a creation without soul
and body, which was not a part of the Chdyrchay not be punished by criminal provisions.

In Germanic law, both natural person, as well amllgperson were recognized as
being real subject of law. In the 7th century, ¢hevere established, as territorial units,
centuries and curies. They were responsible for @aiyinal offenses committed on their
territory®. Considering this, the basis of criminal sanctia@s not guilt, but the consequences
of the action. The penalty was actually a compeémsaa restoration of the prejudice caused,
more than a punishmepeér se

In France, the criminal liability of moral persormasvconsecrated by the Criminal
Ordinance of 1670 and it had been applied untilRfench Revolution. The French code of
1810 has eliminated the criminal liability of lega¢rsons, although it had been consecrated
before the 8th century. But the new legislation wased on the realities of that historical
times. After the French revolution, legal personslar private law had vanished due to the
prohibition of freedom of association.

The criminal liability was vehemently criticized liye ultra viresdoctrine supporters.
The sense of the syntaguaitra vires is revealed by the expressideyond the powers
According to this theory, the legal person is éditonly to those legal rights which had been
specifically conferred, therefore, a legal persaasacity is limited to the specialization of its
object of activity. It may act only in accordanceghathe purpose for which it was established.
Criminal liability would imply that committing offeces must be one of the statutory
purposes. This is, without doubt, not possible, i@l the object of an association must be in
accordance with the law and with the morality. Biie century, in Great Britain, this concept
has been adopted by the courAshbury Railway Carriage and Iron Co. v. Riche.

Before the Second World War, in Europe, despiteridition of the Middle ages, the
principle societas delinquere non potesintinued to be applied. After the War, the judgks
Nuremberg had not punished Germany, but the Naty,Rahich was also a legal person.

The Netherlands was the first European countryntmduce the concept of criminal
liability of moral person, in 1976. From the lastcdde of the 20th century, the majority of the
member states of the old continent followed itsneple. Some countries, such as Sweden and
Greece have refused the recognition and the caladmin of criminal liability of the legal
person.

Germany has opted for administrative liability oflective entities. This implies that
an offense must be related to individualerbandsunrecft It is mandatory that the action is
related to a legal obligation of the moral persord at has to have contributed to its
enrichment. The doctrine is also known asttte®ry of the report of legal persons.

In France, criminal liability of moral person haseln re-introduced by the Criminal
code of 1994 and it is based on theory of the identification of bodies and the
representatives with the legal persdn accordance with article 121-2 of the Criminabte
“moral persons, except the State, are responsibteerucriminal law[...]of the criminal
offenses committed in their name or on their behajftheir bodies or representatived.é's
personnes morales, a I'exclusion de I'Etat, sospoasables pénalement [...] des infractions

® M. Lizee, De la capacite organique et des responsabilites delietet penale McGill Law Journal, no.
41/1995, p. 5.

* Ibidem,p. 9.

> Sofie Geeromsla responsabilité pénale de la personne morale: étede comparativein Revue
internationale de droit comparé, no. 3/1999, p. 545
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commises, pour leur compte, par leurs organes quésentants.)In other words, the
governing bodies and the representatives shaldeetified with a legal entity in all legal
relations. Whenever a crime is committed by a pemdside the entity, the criminal liability
of the collective person is not possible. Also,eamployee, if he is not part of the governing
bodies or does not act as a representative of tralperson cannot attract, by his deed, the
criminal liability of the entity. The above reasogiis founded ortheory of liability by
“rebound”. According to this doctrine, in order to be cmai liable it is necessary the
offense to have been committed by a natural perBlo@.moral person is responsible only in
the situation in which the offense has been peréaiiny a body or a representative, in the
name and on its behalf. The responsibility is,afee, of conventional nature.

This doctrine follows theéheory of functional liability jurisprudential creation based
on a fiction. The representatives of the entitynzarbe held responsible for everything that is
happening inside the legal person. They may beoresple only for those events regarding
which they had a certain power or were their respmlities. Therefore, committing a
criminal offense shall be examined considering filmections carried out under the legal
person’'s activity. It is not punished the authorpbisical offense, but the one that was
responsible, at the time of the offense, with thepection or supervisi8rof the activities
carried out by the entity.

But, naturally, the legal person may not be subpéeil offenses. As such, Article 121
paragraph (2) of the French Criminal Code stipsldtet the legal person answers “in the
cases provided for by law or regulation”. The pees applicable to the person legal are not
the same with those for individual. These are kehiprovided by the law, for instance, the
fine, the dissolution, the prohibition of carryingt particular activities for a certain period.

A special solution was adopted by Malta. In theatibn in which a criminal offense
is presumed to have been committed by a legal pemd those who, at the time, were
directors, managers and secretaries or occupiegr gimilar positions or who have being
fulfilling those functions, will be considered ressible for the criminal offense. The
criminal liability of natural person is not activehenever he proves that he has no knowledge
of the offense or that he has acted with due diligeto prevent the offenteThe raison of
this solution is justified by the fact that legarpon does not have a free will, therefore it is
not likely to have criminal intentions. When thaividual violates the legal regulations,
whenever he is part of any decision-making bodiesob representation, he shall be
responsible under criminal law.

In Romania, criminal liability of moral person wastroduced by the Law no.
278/2006. The consecration this institution was tuthe need for Romania to comply with
European Union's trend, as well as to respect thanutment assumed by ratifying
international instruments and the recommendatidéiimpean Union in this respect.

In the anglo-american system of law, criminal lidpiof the legal person is indirect.
Regarding the subjective side of the offence, thetrthe has formulated thdentity theory
Thus, the behavior of the directors or of represtdres of the legal person is that of the moral
person itself.

The U.S.A. have been pioneers in consecrating their@al liability of the legal
person. This is rather surprising considering that system otommon lawembraced the
theory of fiction. Until the 18th century, this czept had been rejected with uncharacteristic
vehemence by the American courts. They considdnat liy regulating such institutions,
ridiculous situations can occur, whereas some fieeahay not be applicable only to natural
persons. For instance, the legal person cannatdaederated.

® Sofie Geeromsyp. cit, p. 542.

" Gert Vermeulen, Wendy De Bondt, Charlotte Rycknidability of Legal Persons for Offences in the E.U.
Institute for International Research on Criminali®g European Commission, Maklu Publishers, Anfvesr,
2012, p. 23.
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In the 19th century, corporations began to develbpe industrial revolution
phenomenon was amplifying. The new realities haveoised the dismissal of the principle
societas delinquere non poteshe number of criminal allegations charges bygtwsecutors
against corporations was growing. Courts were gaed, in more and more causes, of their
argumentsCommon lawwas changing. The Congress had interpreted theepbrof person
within the meaning of including also corporatiomterefore, criminal law was applied to all
persons. Corporations could be held criminal resgde. For instance, in 190New York
Central Railroadhas been accused of aggravated murder. A fireethustits depot, where a
considerable amount of dynamite was held, violatihgrefore, the legal rules. The explosion
which broke out killed 6 worke's

Maintaining the institution of criminal liabilityfacorporation for over two centuries in
American law is, in many cases, justified by thetipalarities of the justice system. The
defendant benefits from numerous and importantgmoal rights. As they are consecrated in
the Constitution, the activity of prosecutors reljag hearing withesses or discovering
evidence is difficult. In case of offenses comnadittey the legal person, the prosecutors'
situation is more time consuming. The confidertyaklient-lawyer has been interpreted
broadly by judges. Lawyers use, in most cases, sméanslow down legal procedures,
blocking the administration of evidence or to chafje the accusations in all procedural
phases. By regulating the criminal liability of &gpersons, there has been created an
advantage of the prosecutors in the negotiatiorie worporate representatives. They may
decide what evidence to administrate and if thepadiff or not the charges. The corporation
which collaborates with the accusation in the ideation and the punishment of guilty
natural persons, such as directors, managers, 8t ofahe times, is no longer subject of
sanctions. The institution's aim is not to punisé legal person, but rather to determined it to
cooperate with the prosecutors in catching those avh guilty.

In Great Britain, a premise in consecrating thenaral liability of the legal person
had been the modification, in 1899, loterpretation Actby including within the concept of
person legal entities as well. English courts, Ibegin condemning legal persons from the very
beginning of the 19th century for accusationsnafsance— the omission or the lack of
compliance with legal provisions. In 1840, in thase The Queen v. Birmingham and
Gloucester Railwaythe latter had been convicted for failure to obdggal order while it had
been required to destroy a bridge. In 1844Tlwe Queen v. Great North of England Railway
Co,, the company had been sanctioned for that empdoye did not repaired the damaged
road due to the construction of a railway fthé'he corporation was liable for someone else's
deed as, according tbe respondent theara legal person can be responsible for the offense
committed by an employee or an agent. Therefoeecttmpany has the obligation to comply
itself, as well as its employees, with the leg&ksu

In Great Britain, two doctrines were fruitfully gesning the criminal liability of moral
persons: the objective and the subjective theorié® objective liability may bestrict
liability, in which it is relevant the personal offense asmchrious liability or liability for
someone else's deed. The second form of liab#itpased on the idea of guilt, being a
responsibility of subjective nature.

In the case of the first form, it does not appedrd necessary proving the guithens
rea, whether it is intention, fault with or withoutquision, but it is mandatory to demonstrate
one or all the elements of the action/inactioactum rea Vicarious liability, on the other
hand, attacks the criminal liability for the crimemmitted by the person itself or by another

8 W. S. LauferCorporate Bodies and Guilty Minds: The Failure afrBorate Criminal Liability,University of
Chicago Press, 2006, p. 12.

° E. B. DiskantComparative Corporate Criminal Liability: Explorinthe Uniquely American Doctrine Through
Comparative Criminal Proceduré&/ale Law Journal, no. 126/2008, pp. 128-132.

19| eonard Heschel LeighThe Criminal Liability of Corporations and Oth&roups in Ottawa Law review,
vol. 9/1977, p. 249.
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person who has acted withens reafor instance, the criminal responsibility of theoral
person for a prohibited action committed by an eyeé.

Conclusions

A factual situation does not generate legal effectsl it is consecrated by legal
provisions. Without being recognized by the lawe tbgal person does not legally exists. It
remains, therefore, a fiction. By juridical recatypn, the person gains rights and obligations.

In this context, the criminal liability of legal m®ns is, as Professor Valeriu M. Giuc
stated “a postmodern implausible fictioh"The principle of personal criminal liability i©n
susceptible of extensive interpretations. The inldial has a real existence, it is not a
metaphor of the law. Its actions are determinedtt$gwn psychological processes. He is the
one who, by fault or intentionally, commits offeast this regard, we have to notice that one
of the raisons for ending the criminal prosecuigmnaccording to the law, the death, and not
the dissolving of the offender.

A legal entity is a collective body. It has riglaisd obligations, but cannot substitute
the individual. Its will is assigned by the persamso compose or manage it, therefore, the
legal person has no personal will. In some cabesgtpersons are different from the one who
commits the offence, for instance, as a represeatalthere are, therefore, two wills which
become confluent only in the plan of theory, ba&garding “the interest of the legal person”.

Furthermore, in the case of Romania, the consecrati criminal liability of entities
has been the effect of the ratification of intelmaal instruments and the commitment to the
European Union. So, the organic premises of thastution are missing.

In Europe, in the 20th century, when the criminability was recognized, premises
that have determined the regulation of criminability of the legal person, did not longer
exist. We believe that there is a need at leasthi®®rRomanian legislator to take return to its
Roman legislative heritage, and dispense of thastution which is rather inconsistent.
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Abstract

Adoption is one of the most important measuregrédect children in need, namely
that category of children who are deprived of paaticare, loss due to various reasons. If a
child in need cannot be maintained or reinstatedhig natural family, state authorities must
have an alternative measure of protection: guardldp, special protective measures
provided by Law no. 272/2004 on the protection gmrdmotion of children's rights
(placement, emergency placement or specializedrgigpmn) or adoption, regulated by Law
no. 273/2004.

This paper aims to critically analyze the Adoptiohthe new rules, with special
regard to the adoption’s administrative and judigmoceedings.

Keywords: Adoption procedure, individualized plan of proteati substantive
conditions for adoption, celerity, child's bestargsts, the principle of continuity.

Introduction

If a child in need cannot be maintained or reinsthtin his natural family, state
authorities must have an alternative measure otqmtion: guardianship, special protective
measures provided by Act no. 272/2004 on the pioteand promotion of children's rights
(placement, emergency placement or specializedr@spman) or adoption, regulated by Act
no. 273/2004.

If the individualized protection plan reveals thhe best measure of protection for a
child in need is adoption, it carries out an exigagprocedure, which runs in parallel on two
areas: administrative and judicial.

The Act governing adoption’s procedure no. 273/28@4 amended successively by a
series of laws, the latter being of recent dateg #ime purpose of this article is a critical
analysis of the latter changes in matter.

Current regulatory

This year, the Law on the legal status of adopti@s republishedin the Official
Gazette of Romania no. 259/19 April 2012, subsetyeppearing H.G. 350/2012 approving
the Methodological Norms for applying Law no. 27BJ2. This is the second reprint of
mentioned Act after that on the Official Gazette @88/2009, as amended by Law no.
71/2011 for the implementation of the new Civil @od

! Under the provisions of art. X of Law. 233/2011eamling and supplementing Law no. 273/2004, pubtishe
Official Gazette of Romania no. 880/7 December 281d entered into force on 7 April 2012.
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Regarding republication believe that it was impigeagiven that the new Civil Code
governing this child protection measure, as notadanother occasiénthe regulations
contained in two acts were not entirely compatible.

But given that new rules and legal norms are fogmde critics consider appropriate a
succinct analysis of these changes in relationh® regulation of adoption procedures
contained in the Civil Code.

Thus, the changes in adoption proceedings arergef by republication of the Law
no. 273/2004, starting with April 7, 2012.

General and special law in adoption procedure

If prior to the abrogation of the Family Code, whicepresent the general law
regarding all legal relationships which form théjeat of family law, general law presently
role in this regard is played by the new Civil Coddich in Book Il entitled “On the Family”
includes a set of rules generally applicable lgghihding marriage relationship, parentage,
adoption and other similar reports of family law.

On Adoption, Civil Code includes in Title 1l (rionship) a separate chapter
(Chapter IIl) a set of legal rules governing theo@tibn, rules with a general character.
Special character rules are found in Law no. 273426n the legal status of adoption, which
is intended to be the law governing the particakpects of the actual procedure of adoption,
both the administrative and the judicial.

On internal adoption procedure, the stage of obtaimg the certificate of a person
or family able to adopt (administrative procedure)

The first step of this phase is the requiremerthefadopter or the adopting family to
issue the certificate of a person or family abladopt, formulated by the General Directorate
of Social Assistance and Child Protection at theme.

Following this request, the Department conductedassessment of parenting skills,
the analysis of performance guarantees moral andrimlaconditions, and preparation for
assuming the role of parent.

Within 120 days from the date of application foral evaluation shall report on the
ability of the applicant to adopt, and this repeitl contained the proposal to release the
certificate or not.

The evaluation result can be favorable, in whiakecthe certificate will be issued per
person or family able to adopt, or negative, isshgdorder of granting the certificate, in
which case the person or family have the possitlitsubmitting an appeal.

There are cases where it is not necessary tonotbtaicertificate:

- The adoption of the person, who has acquireddghl capacity,
- The adoption of the child by the natural or adegpparent's spouse.

If the above mentioned change law called this estdlge adopter or the adopting
family certificate, the name was changed in stepluation adopter or adoptive family to
obtain the certificate.

Also, if the previous law refers only to assedtateral moral and material conditions,
this law is more explicit, defining even as thabgess evaluation like that process which
identifies parenting skills, assess performancerajuaes moral and material conditions of
adopter or adoptive family and preparing to assumewingly, the role of parent.

Another new legislation is the final evaluatiorped, a document shall be made
compulsory up to 120 days (not 60 days as it wageafrom the date of submission of the
evaluation, including evaluation results and theppsal on the issuance or failure to issue the
certificate.

2 Laura Cetean-Voiculescu, Ada Hurbe&@unsiderations regarding the amendments to legisiabn child
protection through the new civil codm Challenges of the Knowledge Society, Pro Ursitaria Publishing
House, Bucharest, 2012.
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Also a new legislative adoption procedure is thesgility of withdrawing the
certificate on the grounds expressly provided by, land termination of validity of the
certificate.

An appeal against the decision is no longer thaluation under current regulations,
but appeal, which is solved by the Romanian OffareAdoptions, and not by the court. In
addition objection was preserved and the provifiorappeal against refusal or withdrawal of
the certificate.

On internal adoption procedure, initiation stage (didicial Procedure)

Domestic adoption can be achieved more easily dfterchange of the law on
adoption procedure. Thus, if the previous law pitedithat the previous requirement adoption
making efforts to reintegrate child in the familyextended family placement or foster child,
now must pass within 1 year of the establishmenspécial protection measure natural
parents or relatives up to the fourth degree cam®tfound or not working in family
reintegration or say they do not want to deal wgitbwth or childcare. Do not wait any longer
fulfilling this period if the child was registereas born of unknown parents, where adoption
can be ordered within 30 days from the issuance afdbirth of the child.

On the fit between the child and the person / famyl able to adopt (administrative
procedure)

The phase of the matching between the child andatlopting person or family is
introduced into law on internal adoption proceddrs defined by law even in 36article is a
preliminary stage custody for adoption, a stagevimch it identifies and selects the most
appropriate person/family certified as fit to addpt child needs and establish compatibility
between the child and the person/adoptive family.

Matching will be done with priority between theildhand the extended family
relatives or between it and other people with whtmn child has enjoyed family life for a
minimum of 6 months.

Matching can be:

- Theoretical, conducted by the Office for childrenits records and to be entrusted for
adoption by identifying and selecting from the MNatl Registry for adoption of certified
persons.

- Practice, when selecting the most appropriatgleeconducted by department of adoptions
and the post-adoptions structure direction.

At the end of this stage, prepare a document ctai@tching report, which will
include conclusions on finding compatibility betwethe child and the adopting person,
together with a proposal for initiating court negep.

With regard to custody for adoption (legal proceethgs)

The main change on this stage is the removalperend of 30 days from the date of
the final and irrevocable decision authorizing detite adoption must identify the most
appropriate person to custody of the child or fgmil

Even if this change is likely to affect the priple of celerity which must govern this
procedure, on the other hand the current law faamsih step in this direction, providing that
decisions which the custody process applicatiomsatioption are enforceable the date of
delivery.

On the approval of adoption (legal proceedings)

A declaration of adoption must be accompanied bgrées of acts, from those in the
old regulation modifying the law added three, namel
- Report of the natural parents’ advice and infdramafor child adoption by the natural father
husband;

- The document recording the expertise results @ofien parentage to the father,
accomplished by anthropometric expertise in chiddpdion by the wife if natural parent
when the child has been recognized administratiaglfis father and if the child’ paternity

33



SOME REMARKS ON THE NEW AMENDMENTS TO THE PROCEDDIREHE ADOPTION'S
INSTITUTION

was established by court noted that its recognitigrine father, which confirms the parties’
bargain, without having examined the merits ofdpplication;
- Notarized statement on oath.

Also, at this stage has changed, and rightly dcl@rthat regulate post-adoption,
because the new regulation provides a separatéechaphapter 1X, which deals exclusively
with monitoring and post-adoption activities.

The procedure of international adoptior?

Fortunately, as | have said on other occa$jottse regulation on international
adoptions has changed as well.

The most important change is related to the cayegfopeople who can adopt. Before,
if the adopter or the adopting family living abroslould be relative to grade Ill with the
child, according to current rules international jgittan can occur in the following situations:

- Adopter or adoptive family one spouse is relativegrade IV including child which was
affirmed domestic adoption procedures;

- Adopter or adoptive family one spouse is a Rom@wargitizen, but only for children who
upheld opening internal adoption procedure coultl b identified adoptive or adoptive
family normally resident in Romania.

- Adopter is the spouse of a natural parent otthilel whose adoption is required.

Other novelties are some additional procedurasrdibr international adoption in the
match; this is accomplished by the Office, in comnpde with the methodology developed by
him and approved by Government Decision. Selecedgm must actually reside in the
country for at least 30 consecutive days in the énovill report on the match that will send
Office. In turn, shall notify the competent centalthorities of the receiving State or
approved organizations selecting adopter.

Finally, Final items that sanctions were repealedthe same reasons of the existence
of a separate chapter, introduced by the new amentiron monitoring and post-adoption
activities.

Conclusions and proposals

We cannot express our gratitude that this time,leéleslature took into account the
amendments to the law on adoption procedure, tbemmendations doctrine in this area,
although there are aspects for improvement in aglojproceedings.

In light of revealing in this paper and other itertimat were not identified, the
following:

1. Agreement required the implementation of thevisions of the Civil Code and the
Act relating to adoption proceedings.

2. It is necessary to establish regulatory doméieash of the two acts. For example,
the 453 article and 45% article from Civil Code contains legal provisioreferring to the
special law so that it is clear that internatiomaoption and adoption proceedings are
governed solely by the Act no. 273/2004 as a spksiaon Adoption.

3. Correcting grammatical errors and inconsistenicighe wording of the two acts, as
the grammatical interpretation of legal norms isyvenportant and with many implications
for legal practice.

% For more details see Laura Cetean-VoiculeBraptul familiej Hamangiu Publishing House, Bucharest, 2012,
pp. 303-306.

* A. Dragoi, Laura Cetean-VoiculescGurs teoreticsi aplicativ de dreptul familiei Agora University Press,
Oradea, 2007, pp. 196-197.
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Abstract

The terms ‘freedom’ and ‘liability’ are polysemantnd bear multi-valent meanings
according to the field.

Civil or criminal liability, through the interdictns it brings, sets the border between
the legal or illegal discourse. The guilt definegddsiminal and civil crimes transfers a set of
obligations to the communicafoiTerms like ‘excess’ or ‘abuse’ of the freedonexgression
is another way to define it.

We shall try hereinafter to answer the question tiwieit is better to regulate and
engage the civil liability or criminal liability imelation to the freedom of expression.

Keywords: freedom of expression, civil liability, criminaibility

Introduction

Freedom of expression has been considered fromaticeent times as a powerful
weapon and sometimes as a menace to power, wheghgious or political, social or
economic. The most powerful legal vehicle in emguthe control over works is censure,
gradually replaced by liability.

The freedom of expression, one of the oldest lgsedf the citizen and known either
under this title or as the freedom of the word oegs essentially include two freedoms: the
freedom of expression supposes the liberty to befor, to receive and to disseminate
information and ideas of any kind, in verbal, wer printed or artistic format and
irrespectively of the frontiers or any other meanits discretiof, without any interference of
public bodies and across any border

The terms ‘freedom’ and ‘liability’ are polysemantnd bear multi-valent meanings
according to the field — political, legal or symtwol The concept of ‘freedom’ known two
major approached in the reference literature. Thistfis a natural approach according to
each every person is presumed to have innate wisddmle, to be born with the equal and
imprescriptible right to live independently of iief neighbours and to behave according to
his/her understanding of destirfiyso that the judiciary freedom is characterizedanyarea

* Acknowledgements: This work was supported by the strategic grant PRSIZPP107/DMI1.5/S/78421,
Project ID 78421 (2010), co-financed by the Europ&acial Fund — Investing in People, within the tSgal
Operational Programme Human Resources Developn@fit 2 2013, University of Craiova, Faculty of Law
and Administrative Sciences.
1 p. Jourdainl_es principes de la responsabilité civialloz, Paris, 2000, 5th édition, p. 48.
2 Art. 19 of the International Pact on civil and itiohl rights, adopted by UN General Assembly orc&maber
16, 1966.
% Art. 10 of the Convention for the Protection ofrian Rights and Fundamental Freedoms.
* Tocquevile,Etat social et politique de la France avant et depli799,1838, renewed edition by Garnier-
Flammarion, 1988, p. 80.
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of self-determination granted to a person in a spat opportunities beyond which law no
longer authorizes. The second approach of freedonsists in understanding freedom in
terms of the protection granted to him/her by rightthe existence of a judiciary guarantee of
individual independence.

The link between the freedom of expression and dwaw relies on the “the
ideological ratio of legitimacy®. The rule of law supposes knowing the constitaticight to
freedom of expression. Moreover, the constitutigasibn of the freedom of expression in
democracy raises the question of its link to otlheedoms, especially to the conciliation of
the freedom of expression with someone else’s.right

Judicial liability has been appreciated as “the riminission in the exercise of the
freedom of expression to the extent that expressingot expressing something binds the
author to be held liable by exposure to punishmenttidiciary liability may be classified as
a response whereby the responsible person mustttuatcount before a third party for a
fact, behaviour or situation before the courts @ssume consequenées

Therefore, in the private law, liability is of twgpes: criminal or civil. In respect to
the freedom of expression, criminal liability catsiin being liable for the prejudice caused
to society, subject to a punishment of criminalunat Civil liability is the obligation to
respond for an individual damage which entails tidigation to compensate prejudicing
consequences.

Civil or criminal liability, through the interdictins it brings, sets the border between
the legal or illegal discourse. The guilt definegddysiminal and civil crimes transfers a set of
obligations to the communicafofTerms like ‘excess’ or ‘abuse’ of the freedonexgression
Is another way to define it.

We shall try hereinafter to answer the question timbeit is better to regulate and
engage the civil liability or criminal liability imelation to the freedom of expression.

1. The place of criminal liability in respect to theédom of expression

Article 30, paragraph 8 of the Romanian Constituytithe final thesis, states that
“indictable offences of the press shall be esthablisby law”. Erroneously, the Constitutional
Court, by Decision no. 62 of January 18, 2007,ewing the unconstitutionality of the text
cancelling contempt and outrage specified in Ae8c206 and of the Criminal Code, grounds
its settlement on the lack of the press law andhemeed to include offences of the press in
the law.

The disposition under article 30, paragraph 8 re@essive and shall therefore be
construed senso strictum, in the sense that “pateatfences of the press can only be
established by law and not by an administrativeafisegulation specifically in order to better
protect the freedom of expression against the aitéi@n tendencies of the executive or
judiciary power and not to restrict it. This doest mean that the law must necessarily
stipulate the offences of the press”

The cancelled dispositions can no longer be retedaapon the unconstitutional
declaration of the regulation cancelling such dsspans without the Parliament or, as
appropriate, the Government adopting a new regulaiddressing the concerned area. The
same was recently stated by the High Court of Gassand Justice by Decision no. 8 of
October 18, 2010 upon the admission of the appetiie interest of the law lodged by the
Romania’s Attorney General in respect to the impa®ecision no. 62/2007.

® Louriane Josendé,berté d”expression et démocratie. Réflexion suparadoxe Bruylant, Brussels, 2010, p.
247.
® Guillaume Lécuyerl.iberté d"expression et responsabilité. Etude dstgrivé. Thése, Dalloz, Paris, 2006, p.
17.
" Geneviéve Vineyl.a responsabilitéAPD, 1977, p. 278.
8 V. JourdainLes principes de la responsabilité civiRalloz, Paris, 2000, 5th edition, p. 48.
° D. C. Danisor, S. Riduleu, Competera Curii Constituionale. Insulta. Calomnia. Controlul normelor de
abrogare in “Curierul Judiciar” Journal, no. 3/200Bucharest, C.H. Beck Publishing House, 2007.
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Offences of the press aim at punishing the excesefesxpression in the media.
However, article 205-206 of the Criminal Code nolyoconsiders the specific nature of
offences of the press, but also their review-wideframework in terms of securing the
freedom of expression, constantly supported byEGe&IR case law since it deals with mass
information, due to their specific operating comtis and their function in the democratic
society and to the fact that it affects the pritecipf the presumption of innocence through the
reversal of the burden of proof and the impossibdf the proof of veracity, sometimes a true
probation diabolica, which finally represents a powl restriction of the press freedom and a
violation of article 10 of the Convention, subjeotthe risk of such freedom transforming
from principle to exception.

As the European Court assessed and guided in n@magions, a careful distinction
must be made between facts and judgments of vHldlee materiality of the facts can be
proven, the accuracy of the latter is not feadiatadlemonstration.

The relationship between the criminal law and thean rights is subject to a paradox
since the criminal law embodies both the protectind the menace to fundamental rights and
freedom$’, or, as Ch. Van den Wijngaert said it in metaptaivords in 1995 in a speech on
the issue of the European citizen face to the a@ajustice in the EU, human rights are both
the “shield” and the “sword” in criminal law.

In a first approach, the criminal law is a law dfitest necessity. It “must not
intervene unless all other judiciary approachesvgreo be insufficient™. In another
approach, from the victim’s standpoint, the intentto harm in the criminal trial seems to be
more powerful than in the civil trial of impersonabstract naturé

The UN’s Council for Human Rights and the Coun¢iEarope are against the use of
the criminal law in the media. In addition, mostr&uean states appeal to civil liability only.
France is the country beating the record of criinoféences of the press, also due to the
preservation of the Press Law of July 29, 1881

The Resolution no. 1577 of October 4, 2007, pabydtie Parliamentary Assembly of
the Council of Europe, recalls the hostility of tBEHR case law to criminal sanctions. It
must be understood however that in principle, theogean Court does not sanction the use of
the criminal law in respect to the press sinceomstders that the dominant position of
governments asking it to state its reserves taifigeof criminal punishment, especially when
there are other means to hold someone liable foeasonable attacks and critici$m
NeverthelesS, the same reserve shall not apply in situationsnadriminal pursuit is initiated
by an individual.

The punishment in terms of proportionality is jtistd when there is no other way to
protect the right secured by the Convention. Theogean Court appeals to the subsidiarity of
the use of criminal law resulting in the use ofestimechanisms to protect the rights of
persons, other than the criminal provisiins

There is a constant disappearance of coercive ilaneation to the press at the level
of the European Court. Mass information means ate¢he forth state power since this would
turn the media in a “mediocracy” (“powers or courpiewers”). Although it does not

19 Mireille Delmas-Marty,Le paradoxe pénalin Libertés et droit fundamentaux, coordinatedNbyDelmas-
Marty and Lucas de Leyssac, Paris, Seuil, 199868.

Y'Renée Koering-Joulin, Jean- Francois Seudimits fondamentaux et droit criminehJDA spécial, 1998, p.
106.

12 Bouloc Bernard\Vers un déclin de la sanction pénal des atteintels aignite?, Recueil Dalloz Sirey,
21/05/2009, n° 20, p. 1373.

13 Gérard Spitérile journaliste et ses pouvojlBUF, coll. “Essais”, 2004, p. 202.

Y ECHR, March 4, 2003, Yasar Kemel versus Turke33 §(http://www.echr.coe.int/).

* ECHR, October 22, 2007, Lindon Otchakovsky-Lawsrenal versus France, §59; ECHR, January 24, 2008,
Coutant versus France, Revue de science criminelle et de droit comp2088, p. 706, obs. Marguénaud.

® ECHR, October 3, 2000, Du Roy and Malaurie vefasice, §36.
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represent the public opinion, it “has not the sgkeed knowledge of institutions” and is not
subject to the democratic contfol

“The punishment by imprisonment for an offence péigted in the press may only be
consistent with the freedom of expression in exttexary circumstances, especially when
other fundamental rights have been severely pregadifor instance if a hatred or violence-
stirring discourse is made available to the pubfic”

The European Court broadened the concept of crimuadter by including sanctions
classified as disciplinary or administrative in th@mestic laws of the states according to the
seriousness of the acts, because they have both a repressivedissuasive nature in the
same time. The Court in Strasbourg shows that étlunteria determine the existence of a
‘charge in criminal matter’: the judiciary qualifiton as offence in the domestic law, the very
nature of such office and the nature and gravitythef punishment®. “In our law, the
criminal matter is regulated separately from thdindeency matter. The two types of
sanctions are nevertheless conceived in termsndifneoty of purposefulness, the delinquency
law defending the social values not protected leyctiminal law™*.

Although the authority of inflicting punishments Itwegs in principle to national
jurisdictions, the Court judiciously considers tlila¢ conviction to prison for an offence of
the press is not compatible with the freedom ofresgion of journalists as guaranteed in
Article 10 of the Convention unless other fundarakenghts are severely affected in respect
to the intended purpose, e.g. the public dissemimabf a hatred or violence-stirring
discourse.

In relation to the discouragement of the punishinér@ Court invoked several times
the preventive and repressive nature of a numberao€tions classified as administrative or
disciplinary under the domestic law, for the pugos$including it in the concept of ‘criminal
matter’. However, the Court points out to the speatharacteristic of discouraging the
criminal law in its narrowest sense, to the exdnsof other types of charges, in respect to
ensuring the protection of the society’s essentiles?.

In assessing whether the intromission of the craniaw is justified or not in relation
to the exercise of some of the rights and freedprotected by the European Convention, the
Court in Strasbourg takes into account in its argotation not only its objective for the
purpose of foreseeing unwanted consequences, smiitalfunction. As far as the freedom of
expression is concerned, the Court finds that thmial punishment of some offences
perpetrated in the field of the press are likelyht@at the journalist’s freedom of expression.

The risk of criminal convictions resides in prevegtthe press from participating to
open debates on questions of public intéfeBliscouraging such charges is beneficial for the
exercise of the journalistic freedom of expression

However, on the other side, charges inflicted Hasen extremely severe. The Court
recalls that states have the positive obligationptotect the freedom of the press. A
punishment system so harsh for investigation jdigtsamay results in their reticence to play

7 points 19-20 in the Resolution no. 1003/1993 & Barliamentary Assembly of the Council of Europe
published in Romania’s Official Journal no. 265Sa&ptember 20, 1994.
8 ECHR, December 17, 2004, Cuimp and Mazre versus Romania, §115; and also ECHR, Septenter 2
2004, Feridun Yazar versus Turkey, § 27, 23; ECBi; 8, 1999, Surek and Ozdemir versus Turkey 38l 6
1Y ECHR, September 24, 1997, Garyfalou Aebe verses¢r.
%0 ECHR, Pierre-Bloch versus France, October 21, 1B@€ueil 1997-VI, p. 2224, § 53; Malige versusriee
23.09.1998l{ttp://www.echr.coe.int8 35).
% Dan Claudiu Bnisor, Principiul retroactivitisii legii penale sau contraveionale mai favorabilein Caiete de
drept penal no. 4/2009, C.H. Beck, Bucharest, 2009.
22 Michel Van de Kerchovel.es caracteres et les fonctions de la pein, noeardign des relations entre droit
pénal et droits de I"hommén Les droits de I'homme, bouclier ou épée du droitapiz coordinated by Zves
Cartuyvels, Hugues Dumont, Francois Ost, Michel darKerchove, Sébastian Van Drooghenbroeck, Breissel
Facultés Universitaires Saint-Louis, 2007, p. 358.
2 ECHR, July 8, 1999, Siirek versus Turky.
2 ECHR, December 17, 2004, Cuinp and Mazre versus Romania.

39



THE PLACE OF LIABILITY IN RESPECT TO THE FREEDOMBEXPRESSION

their part, i.e. that of watch dogs for the demogrand proper operation of the democratic
rule. In the given context, the Court recorded ttlaimants have been convicted to prison,
irrespectively of whether a reprieve occurred, adghcently to the automatic interdiction of
professional practice as journalist during the ekea of the conviction. The Court seems to
be highly concerned of the automatic nature of specimishment in relation to the

government’s obligation to set a legislative framewprotecting the freedom of the press. In
addition, the same was inflicted upon claimante@splementary unpardoned punishment,
which the Court considers to be an excessive chtrgecan only justify under absolute
extraordinary circumstances. The Court thinks spehishment exceeds the government’'s
assessment margin and that Article 10 has beeclmda

2. Place of civil liability in respect to the freedavhexpression

If the repressive regime was for many years consléo ensure the maximum
protection of public freedoms, the increased tengdn choose civil liability in respect to
freedoms has been noticed of late, a trend alssupred for the European case law in the
previous chapter.

In sustaining the absoluteness of the civil liapilthe compensations granted have
been appreciated as much more important that tagvedy modest fines inflicted by judges.
This risk was also emphasized by the European Gulicth recalled the significance of the
principle of proportionalit$’.

The French law and practice was never unitary éwthay the abuse of the freedom of
expression may entitle to compensation considettiegexistence in the same time of the
dispositions of the press law and the article 12ghe Civil Code on the civil liability. First,
the specialized practice bet on the fact that thé diability-generating facts are the
publication acts specified and punished by theslas of 1881.

Later on, the French Court of Cassation changegréstice and gradually removed
the entire article 1382 of the Civil Code from #irea of freedom of expression. From 2005
on, claiming the civil liability is no longer exaed, but it cannot be invoked in order to avoid
the relevant disposition of the press law. The €CotiCassation, in a case of 2010, sees the
completive function of the civil liability: “the alse of the freedom of expression and the non-
public insults upon the regime of the law of JuB;, 2881, suppressed by article R621-2 of
the Cgéminal Code, cannot be compensated on thangs of article 1382 of the Civil
Code™.

The French President's suggestion in 2009 of dismnating obloquy and of
transferring the treatment of obloquy to the cjuiisdiction was well received by OSCE and
the Council of Europe, although it did not materelby now as the disincrimination of
oblogyy is addressed in the Council of Europe’somamendations to Member States in
2010,

The increasing number of ECHR convictions alsmpout to the lack of legislation in
certain aspects. It is crucial to recognize whatpémitted to say and what the legal
consequences are and not necessarily the civitiminal nature of responsibilitié$ It has
been proved that the civil punishment is most & times much more efficient than the
criminal one and the reduction of the prejudicimggon’s property is much more painful and
better sensed. On the other side, on the oppasitepthe victim, “the simple expression of a

moral conviction would hardly justify human suffegi®®.

%5 ECHR, June 2008, Avgi Publishing versus Greec; ECHR, February 15, 2005, Steel & Morris versus
UK, § 96.

% Cass., 2e civ., February 18, 2010: Communicatiom@erce electronique, 2010, comm. 38, obs. A. Lepag

27 Commission nationale consultative des droits Herfime,Les droits de |'homme en France. Regards portés
par les instances internationales. Rapport 200922@d. La documentation Francaise, Paris, 201189. 3

“8 Loic Cadiet, foreword for Guillaume Lécuyériberté d expression et responsabiliféude de droit privé
Thése, Dalloz, Paris, 2006, p. XI.

2 Herbert Lionel Adolphus Hart,ow, Liberty and MoralityOxford, Oxford University Press, 1963, pp. 65-66.
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Any person, including the journalist, exercisingddom of expression, takes over
both obligations and duties. As the Court in Stoas) states in Stoll versus Switzerland on
May 10, 2007, in a universe where the individualefaan increasing flow of information
disseminated on both traditional and electronic imed involving an increasing number of
authors, controlling the compliance with the jouistec code of conduct seems more and
more important.

The difficulty in qualifying the situations which ag entail one’s liability is true,
whether due to the wrong definition of rules otthieir wrong interpretation in the case law,
and their materialization into facts is hard despliteir precise definition. The higher interest
disappears most of the times or gets blurred bef@eéntimidating power of the punishment,
which may result in the enforcement of a prudergiicy concerning the forms of freedom
of expression, leading on its turn to a deniakeéting various risky or taboo subjects.

This risk of affecting the supreme interest of ffteedom of expression by inflicting
disproportionate sanctions is constantly envisdgethe European Court for Human Rights.
Accordingly, the Court expresses its concerns abwiinhibitory power of disproportionate
sanctions on public debate and implicitly on thie lof the democratic society through
discouragement of open discussions on matters oérgkinterest, of the expression by
citizens of their opinions on such issues, for fefaeriminal punishmerit.

Moreover, the Court in Strasbourg appreciates thatseizure of the issues of a
journal and the publication of the sanctioning dieci in case of publication of articles
criticizing the government in widely-spread newsgrapmay be classified as censure and that
such conviction, in case of public debates, islyike refrain journalist contribution to public
debates and to matters concerning community’life

Therefore, the solution given by the Court agaswugth negative consequences is the
control of the proportionality of the punishment afr the sanction inflicted for the illicit
exercise of the freedom of expression regulatedeuritticle 10, paragraph 2 of the
Convention. A first element of such proportionaldgntrol is the principle of necessity.
Government’s involvement must be required to ptotiee legitimate interest corresponding
to an imperative social need. Proportionality iguieed if the freedom of expression conveys
a public interest.

Consequently, governments dispose in principle mfagpreciation margin when
taking measures limiting the freedom of expressiamen enforcing seizure or attachment of
a movié* and seizing obscene paintings along with a finicted for the illicit and
dangerous nature of the act for the general inf8reand a conviction to payment of
compensatiot!.

In exercising its power of control, the Court shafider no circumstances have the
burden to substitute the domestic jurisdiction, that of checking the decisions passed by
virtue of their power of appreciation in the ligiftarticle 10 (Fressoz and Roire versus France
[GC], Request no. 29.183/95, paragraph 45, ECH®-1199

In particular, the Court must determine whether #riguments called down by
national bodies to justify the intromission are rtpeent and sufficient” and the incriminated
measure is “proportionate to intended legitimateppses” (Chauvy et all versus France,
Request no. 64.915/01, paragraph 70, ECHR 2004Hg Article 10 in the Convention
must convince itself that the national bodies, bas® the reasonable appreciation of relevant
facts, applied rules consisting to the principleshgined in Article 10 (see inter lia the

%0 ECHR, December 10, 2007, Stoll versus Switzerlga04.
3L ECHR, June 25, 1992, Thorgeir Thorgeirson versakhd, §68.
%2 ECHR, February 22, 1989, Barford versus Denma2R, §
3 ECHR, July 8, 1986, Lingens versus Austria, §44.
% ECHR, October 20, 1994, Otto Preminger versus hey$§55-57.
% ECHR, May 24, 1988, Muller versus Switzerland, 85843.
% ECHR, July 13, 1995, Tolstoy miloslavsky versus, §48.
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Decision of November 25, 1997 in Zana versus Turkegllection of Resolutions and
Decisions 1997-VII, page 2.547-2.546, paragraph 51)

In Goodwin against the UK, Resolution of March 2996, the claimant, copy editor
at the London newspaper The Engineer received bypelsome confidential information on
the Tetra company. The copy editor contacts thepamy by phone to check the facts and to
invite the company to make comments in its finanigaues and afterwards writes a draft
article for editing. Tetra addressed to the coud abtained the obligation of the editorial
office not to publish the information received dndeveal the whistle blower for initiation of
criminal proceedings. Moreover, the petitioner wasvicted to a fine of 5,000 pounds for
refusing to obey to the order of submitting persoraes. The European Court considered
that the interest of Tetra cannot prevail overgheary interest it has for the freedom of the
press, the protection of the newspaper’s sourcenbgdstification in limiting the right to free
expression and Article 10 of the Convention wastined in that case.

The Court must see whether the domestic bodiesepred the balance between the
protection of the freedom of expression enshrimedrticle 10, on one side, and the right to
reputation of the persons in question which is plstected by Article 8 of the Convention as
an attribute of private life, on the other sideisTlast condition may require the adoption of
proper positive measures to secure the actual ceipehe private life between individuals.

Too broad an interpretation of the freedom of egpien would discourage the breach
of other rights. Too draconian a protection of ghi would not only be dangerous, but also
counter-productive since it would discourage thereise of media’s freedoth The Court
must clearly and systematically establish the gaineules of the balance between the
freedom of expression and the legitimate limitagiéor governments and individuals as well,
in a uniform and protective manner for |

3. The freedom of expression is not an intangilgbtradmitting no restriction. In most
cases, it must be reconciled with other imperatofethe sale regulatory value. The case law
of the European Court for Human Rights gives usesstable principles however.

In the analysis of the intromissiof the public bodies in the exercise of the
petitioner’s freedom of expression in the lightfoticle 10 of the Convention, the European
Court for Human Rights checks first of all whetlseich intromission is ‘stipulated by law’,
pursuits a legitimate interest to protection by skege of at least one value (national security,
territorial integrity, public safety, defence oflgie order and prevention of offences, health,
ethics, reputation or rights of others, preventiminconfidential information disclosure,
guarantee of the authority and impartiality of jheiciary power), whether it is ‘needed’ in a
democratic society® and means used to limit the right or the freedomgilestion are
proportionate to the legitimate purpose sought.

First of all, the intromission must be established by law. ddwcept of ‘law’ is taken
materially and not formally. It is enough for a l&ovbe already endorsed by an accessible and
predictable case law.

One of the requirements in relation to the exposStipulates by law’, to which the
European Court agre&¥jis the predictability of the concerned measurecivhallows the
citizen to adjust his/her behaviour. He/she musetthe reasonable capacity to foresee and
the experience shows that no absolute certaintypearached in relation to the consequences
that may arise from a determined act.

37 Irina Moroianu Zltescu,Un echilibru instabil: Libertatea de exprimaseinterdicsia discriminrii rasiale, in
Revista de drept public, no.1/2001, p. 50.

38 Gérard Cohen-Jonathddiscrimination raciale et liberté d"expressioA propos de |"arrét de la Cour EDH
dun 23 septembre 1994 “Jersild c. Danemarca’ Revue universelle des droits de I'homme”, Mat8, 1995,
vol. 7, no. 1-3, p. 8.

%9 ECHR, Lingeans versus Austria, judgment of July$96.

40 ECHR, Tammer versus Estonia, judgment of Febr6ag001.
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Secondlythe intromission must be justified by one of thegmses listed under the
second paragraph of Article 10 in the Conventiamaly: “ The exercise of these freedoms,
since it carries with it duties and responsibiitienay be subject to such formalities,
conditions, restrictions or penalties as are pileedrby law and are necessary in a democratic
society, in the interests of national securityriteral integrity or public safety, for the
prevention of disorder or crime, for the protectadrhealth or morals, for the protection of the
reputation or rights of others, for preventing ttisclosure of information received in
confidence, or for maintaining the authority angbartiality of the judiciary”.

In respect to the proportionality between the sancaénd the intended purpose, as
ECHR case law also embraces while acknowledgingrinciple the jurisdiction of the
national courts in establishing the sanctions, dbeviction to prison for an offence of the
press is not consistent with the principle of jalist’ freedom of expression guaranteed by
Article 10 of the European Convention but in excapl circumstances. The regular cases of
outrage or affront are not likely to justify thenviction to prisoft.

The nature and the duration of punishments arefalgors to consider in analyzing
the proportionality of the intromissién In the opinion of the European Court, the press i
protected from too severe a punishment accordirtaacontribution in democratic debates.
As far as personal sanctions are concerned, witbhasis on the nature and the duration of
punishments, the European Court invites governmaeasrding to their dominant position to
spare such type of sanctions, although not comipatitth Article 10 of the Conventidh

The final highly important principle reviewed by the CountStrasbourg is whether
the intromission is required in a democratic sggiee. whether it satisfies an imperative
social need. We may see prejudice to a right @dioen in all criminal convictions, resulting
in their restriction. What makes the differencehiat the intromission must be justified by a
very strict principle, namely by the principle oiecessity’.

If the legitimate purpose is to protection the teion, someone else’s rights or other
limitations specified in Article 10 of the Convemrti, according to Court’s constant case law,
it must be determined whether the challenged ingsion corresponds to an imperative
social need, is proportionate to the legitimatenest sought and the reasons expressed by
national bodies to justify such intromission adevant and sufficiefif.

The Court often acknowledged in respect to theuseiof the publication and the
interdiction to distribute it that the disposition Article 10 of the Convention have been
breached and do not classify as measure requir@dlé@mocratic society

Conclusions

In the last period has noted increasingly strontioapof choosing civil liability in
terms of freedoms, as we have shown that reliest@nBuropean jurisprudence.

Any person, including the journalist, exercisingddom of expression, takes over
both obligations and duties. Civil or criminal liaty, through prohibitions which puts them,
marks the border between lawful or unlawful speé&dsential is to know not necessarily the
nature of civil or criminal liability, but that wbh is authorized to say and what are the legal
consequences.

It has proved that the civil sanction, most of tinee, it is much more effective than
criminal sanction, reduction of the heritage in fhalt being much more painful and felt
better.

“idem
“2ECHR, March 9, 2004, Abdullah Aydin versus Turk&$4; July 8, 1999, Okcuoglu versus Turkey, §49yMa
27, 2003, Skalka versus Poland, §42.
“3ECHR, March 30, 2004, Radio-France versus Fragw@, April 23, 1992 Castell versus Spain, §46.
“ ECHR, Constantinescu versus Romania, judgmeniraf 27, 2000.
S ECHR, Cetin et al versus Turkey, Resolution ofriaby 13, 2003; C.S.Y. versus Turkey, ECHR Decisibn
March 4, 2003; Incal versus Turkey, ECHR judgmédniume 9, 1998.
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Abstract

The special seizure is a safety measure privativgoods and it consists in the fact
that the goods or the values that belong to thes@ethat commited a criminal deed, they are
unnaturally passed in the state’s patrimony. Thespgsion of these goods or values, because
of their nature or because they are related to ¢henmitted deed, it presents the danger of
perpetration other deeds provided by the penal law.

Keywords: seizure state of dangemoods submitted to the seizure

Introduction

The special seizure is a penal sanction which lgdoto the category of safety
measures that are meant to eliminate a state ofeiaand to prevent the perpetration of the
deeds provided by the penal law.

As it's a measure privative of goods, it consistdhe fact that the goods or the
values that belong to the person that commitedimioal deed, they are unnaturally passed
in the state’s patrimony. The possession of theselg or values, because of their nature or
because they are related to the committed dequegients the danger of perpetration other
deeds provided by the penal law; at the same timthe goods were let in the doer’s
possession, then they would represent a dangehéorule of law.

1. Notion

The safety measure of special seizure is a measivaive of goods and it consists
in the fact that the goods or the values that lgplkonthe person that commited a criminal
deed, they are unnaturally passed in the statefsrmay. The possession of these goods or
values, because of their nature or because thesekated to the committed deed, it presents
the danger of perpetration other deeds providetthéypenal law.

The relevant provisions are found in article 118hef Penal Code.

The safety measure of special seizure distinguidhes all the other safety
measures by the specific of its material incidefideus, while all the other safety measures
regard the persons, respectively the person wharitted a deed established by the penal
law, on the contrary, the special seizure concesrtain goods and taking this measure is
conditioned by the state of danger that these gow@isrepresent (objective dangerousness).

In the juridical doctrine it has been stated thmiop according to which the state of
danger has to be considered not only in relatiaiméogoods submitted to special seizure, but
also in relation to the doer’s person, in the sdhaeit prevents not only the perpetration of
new criminal deeds by their owner but also any g®@ss guilty conduct that is willing to
break the penal latw

! C. Daringa, Privire generali asupra nisurilor de sigurami, “Revista Roméah de Drept (R.R.D.)” Review
number 1/1967, p. 48.
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The justification of the special seizure lies ire thocial jeopardy, in the state of
danger that these goods would present if they Vetrat the free disposal of the persons and
thus they could be utilized in order to commit dnal deeds.

Consequently, some of these goods are dangeradiineipynature (for instance: arms,
explosive substances, narcotic substances), otwelsgoecome dangerous by the destination
or by the use they were given (for instance: bregkools, proper keys, devices for the
coinage offence). There are also certain goodstwaie dangerous because of their illicit
provenance and because they would represent a penmiacitement to commiting offences
if they were let in the possession of the persbas dwn them (for instance: the posession of
the false coin, the possession of counterfeit gaus$ of artisanal arms). Even more, the
jeopardy or the state of danger exists in the ofsige goods which are received as a payment
for the perpetration of offences (for instance: th@ney given by the instigator to the author
of the murder or the money given as bribe and dhgrdenefits that are received as a reward
for commiting an offence).

If these things were let to free circulation amdhg persons, then it will exist the
possibility that they may be utilized for the pdrpdon of other criminal deeds. For this
reason, the measure of special seizure has tdee i@ order to eliminate this danger

This danger appears as a serious fear that thgstltionsidered as dangerous to be
kept, if they were let in the doer’'s possessiory tbeuld serve for the perpetration of other
deeds provided by the penal law or they could srean easy mean utilized in order to get
illicit benefits.

2. Conditions

The safety measure of special seizure can be @uoooly when the following
conditions are fulfilled:

a.The doer has committed a deed provided by the pawal

Usually, the special seizure can be enforced neemiétthe committed deed is only
stipulated in the penal law or if it representoéfence.

However, in the case of the second category of gdtie goods utilized to commit
an offence; the goods made with the purpose totibeed at the perpetration of an offence,
according to article 118 letter b. and c. of th@@eCode), the special seizure can be taken
only if these goods are the result of the committdéence. Even in these cases, the
enforcement of a punishment is not necessary ierdadtake the measure of special seizure

The intervention of some causes of non-punishirgsd affect the special seizure’s
enforcement. Consequently, if an offence was coteditthe seizure of the good can be
disposed even if the offence was amneSti@dit intervened the prescription of the criminal
liability® or the defendant’s ded&tbr if it exist a cause of non-punishingr any other cause
that may involve the cessation of the penal law’sui

But, the special seizure cannot be enforced ifoffience was disincriminated and if
the disincriminated deed represents a contravem@nuhthe seizure is established for it, then
the court will inform the competent legal bodiesonder to ascertain the contravention and to
take the legal measure of seizure

b. The existence of a state of danger

2 R. Chiria, Cateva consideri in legaturd cu temeiul juridic al apligrii masurilor de sigurami, “Dreptul”
Review, number 1/1999, p. 51.
% V. PapadopolConfiscarea specialin practica judiciaf, R.R.D. number 5/1983, p. 32.
* The Supreme Tribunal, Penal Decision number 18¥/1“Culegere de decizii”, 1971, p. 362.
®> The Supreme Tribunal, Penal Decision number 6 B#1B.R.D. number 2/1985, p. 74.
® The Tribunal of Timis, Penal Decision number 68&Q, R.R.D. number 7/1981, p. 47, annotated by V.
Dobrinoiu and N. Cornea.
" The Supreme Tribunal, Penal Decision number 8801 “Culegere de decizii", 1980, p. 310.
® The Supreme Tribunal, Penal Decision number 94881 “Repertoriu” number 2, p. 73.
° The Supreme Tribunal, Penal Decision number 3622 Repertoriu number,lp. 228.
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The existence of a danger state represents nottle@lgondition but also the reason
of taking this safety measure. It consists, as aid before, in the danger revealed by the
committed deed and in the fear that to let freesttieable good in the doer’'s possession it
may serve to the perpetration of other deeds stipdlin the penal law.

In the juridical doctrine, there have been stateanynopinions related to the
estimation of the state of danger which is necgssanrder to enforce the special seizure.

According to the first opinion, the state of dangerlways presumed if the good
belongs to those categories enumerated by artideofithe Penal Cod®

Another opinion states that if the possession & ¢ood, even if the good is
enumerated by article 118 of the Penal Code, dbisn’t present any social danger, then it
won'’t be seized and the danger’s estimation belomgse cour't.

We consider that the latter opinion is correct atsb this opinion was accepted by
the case-la¥. Thus it was established that are not submitteithécspecial seizure the sums
of money that the doer obtained by a useful sse@k as a consequence of the revaluation
of some objects made by the illegal exercise abéegsion.

c. The court’s estimation that by taking the measurspecial seizure, the state of
danger is eliminated

This condition derives from the goals of the safetyasures stated by article 111 of
the Penal Code, respectively the elimination ofstta¢e of danger.

Consequently, the measure of special seizure entalhenever the court establishes
that is imposed in order to remove the dangeroat dior the society by keeping the
possession of the confiscable good.

In the other situations, even if the good servedtavas meant to serve for the
perpetration of an offence, it may not be seizedhd doer combats the existence of a
dangerous state. For instance, we consider thapheal seizure is excluded in the situation
when the seized goods got into a bona fide intedegérson’s property, in an onerous mode,
because in the first place, he benefits by the gntgpresumption established by article 1909
of the Civil Code of 1864 and in the second pldoe,doesn’t belong to that category of
passive individuals to whom the safety measuresaferced, because only the persons that
committed deeds provided by the criminal law belémghis category, according to article
118 of the Penal Code. Similarly, the court camestiat it's not necessary to seize the sums
of money that the doer obtained by the exercise mfofession in other conditions than those
legally established, if the goods are the result ebcial useful work (for instance, the money
obtained by the one who exercised the bootmakextet without a legal authorizatidh)

3. Content

As a measure privative of goods, the special seizonsists in the fact that the
seizable good is taken out from the patrimony ef person who owns it and it is passed in
the state’s property.

But, the special seizure generates effégtsem because is taken by considering
certain goods, respectively it generates effeatsafty person that has the seized goods and
that is obliged to hand over them to the judiciadlies. In the latter case, the third party that
has C(rﬂlfiscable goods is introduced in the criminal, under thesui generigquality of third
holder™.

If the goods submitted to seizure are not foundntimoney and goods are
confiscated up to their amount (article 118 parplgré of the Penal Code).

The special seizure has the character of a penaidtisa and not of a civil
compensation. Consequently, the one who gave aocfunoney to the offender (sum which

193, ArageaConfiscarea specialin practica judicia#, Pro lege number 1/1991, p. 104.
1y, PapadopolConfiscarea specialin practica judiciag, op. cit., p. 36.

2 The Supreme Tribunal, Penal Decision number 46418.R.D. number 3/1969, p. 41.
3 The Supreme Tribunal, Penal Decision number 47818.R.D. number 8/1978, p. 67.
* The Supreme Tribunal, Guidance Decision numbe9Z81R.R.D. number 6/1973, p. 97.
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was seized) in order to determine him to commitoffience, then he cannot claim a
compensation instead of the sum that he had §iven

The special seizure’s character of penal sanctixeludes the possibility of a
solidary obligation which is specific to many oftens’ liability for the prejudice caused by
the offence. Therefore, the minor’'s parents coulde’obliged to pay solidary with the minor
the pecuniary equivalent of the goods submittethéospecial seizut® in the same way, if
an offence was committed in penal participation gnedoffence’s benefit was divided among
the participants, they cannot be obliged to paidao} the sums that represent the totality of
the seized sums, but each of them will pay dependinthe part that he ddtalso, it cannot
exist %SSoIidary obligation for the payment of tedues which are susceptible of special
seizure”,

4. Categories of goods that are submitted to the spial seizure

Article 118 of the Penal Code generically enumeratee categories of goods
submitted to the safety measure of special seiAlteough they are enumerated in a limited
mode, the categories of goods mentioned in theaextwide enough in order to ensure the
special seizure’s efficiency. These goods are fadlaws:

a. The goods made by the perpetration of a deed peaviy the penal law

The goods produced by the perpetration of a peeed dre those goods which are
the result of the action that forms the materi@mednt of the committed deed, as: false
banknotes; counterfeit credit titles; the arms madan artisanal mode; adulterated food,
beverages or medicines; explosive matfeaad others.

There are considered as goods made by the comnoitatte those that illicitly had
got a certain quality, a certain position in fadtieh they could get only by illegal means as it
would be, for instance, the goods inserted by etatnd in the state, beverages, cigarettes,
medicines that contain an important dose of narsogbrepared on the base of an abusive
medical prescription and othéts

Also, there are considered as goods produced bgehal deed, the sums of money
that were obtained from the goods traffic as it ldooe, for instance, the sums of money
obtained by the sale of the false banknotes anersith

According to article 118 of the Penal Code, “th@djois defined as any object that
has both an external physical existence and a walhieh can be economically valuated and
that is susceptible of appropriation.

Depending on the safety measures’ goals (the editioin of the state of danger and
the prevention of the perpetration of new offencdbere cannot be considered goods
produced by the perpetration of a deed providethbyenal law, those goods obtained by the
offender from other offenders by the perpetratibsuch deeds (as it would be, for instance:
delapidated sums of money, documents which weréiped by a spy, sums of money
obtained by threatening or by blackmail and othbesjause these goods are returned to the
one who incurred a damage.

By the mode in which article 118 letter a. of then® Code is drawn up (which
represents the relevant provisions for the speaadure of the goods produced by the deed
provided by the penal law) it results that in orttiedispose their seizure it's not necessary
that the deed should be an offence but it's endhghdeed’s penal character (for instance,
adulterated foods that were sold by an irrespoagiblson).

!> The Supreme Tribunal, Penal Decision number 285®1R.R.D. number 2/1973, p. 169.
'® Tribunal of Bucharest, Penal Decision number 22984, R.R.D. number 3/1986, p. 78.
" The Supreme Tribunal, Penal Decision number 283/18.R.D. number 11/1981, p. 57.
'8 The Supreme Tribunal, Penal Decision number 44871R.R.D. number 12/1977, p. 44.
' The Tribunal of Bucharest, Penal Decision numt$&/2983, Repertoriu number 3, p. 158.
% M. Vasile, Aspecte particulare in materia confiséi speciale in ceea ce priye cazurile de aplicare
“Dreptul” Review, number 3/2002, p. 134.
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b. The goods that were utilized in any mode for thpgteation of an offence

The relevant provisions can be found in article Iet&r b. of the Penal Code and
from the content of the legal text it results ttieg following conditions have to be fulfilled in
order to take the measure of special seizure:

- the goodhad to be utilized for the perpetration of an offe(for instance, the knife
or the arm with which the murder was committed, kbg utilized for breaking into a place,
the axe with which a good was destroyed, the sppigun utilized at poaching and others).
Consequently, if the deed at which perpetrationgibed was utilized it doesn’t represent an
offence and it's only a deed provided by the péemal then the good couldn't be seiz&d

- the good that was utilized at the perpetrationanf offence it has to bthe
offender’s property If the good doesn’t belong to the offender bis ibther person’s
property, it would be confiscated only if the prapor knew the goal of its illicit use; on the
contrary, only the pecuaniary equivalent would &eexd (article 118 paragraph 3 of the Penal
Code). Thus, as we exemplify, the following goods aot seized: the knife taken by the
offender from the table in the local where the nenngtas committed; the torch utilized by the
doer and which was purloined or borrowed from anfd; the camera utilized by the spy and
which it was borrowed from another shop. Evenéf tiilized good belongs to other person, it
will be seized if the good by itself it presentgiabdanger as, for instance, the case in which
the offender borrows a fishing net and he poach#sity

If the good utilized for the perpetration of anesfte is the offender's and other
persons’ joint property, the seizure is wholly enéndl and the joint owners have to revaluate
their rights by a separate civil actfén

In the case-law it was stated that the seizuré@f/ehicle it cannot be disposed if it
was accidentally utilized for the theft of woodsrfr the forest, in value of 4000 lei and the
remaining in the doer's possession doesn't preseytsocial dangét, in the same mode, if
the vehicle wasn’t utilized at the perpetrationtlod offence, but it was utilized to transport
cereals that came from repeated purloinings in Isgou@ntities, from the doer's home to other
place in order that the goods shouldn’t be disaenféror the bicycle with which the offender
transported a reduced quantity of corn cobs puebbiftom the enterprise, because the corn
cobs’ transport could be made without bicycle dmel bicycle wasn’t especially utilized for
the corn’s transport but for the offender's movetmigom his home to the enterprise from
which he purloined the coff) the apartment even if it was ocasionally utilizied the
practice of the prostitution because it wasn't maarserve for the perpetration of offences
and it hadn’t such destination, in an objectivess&n

If the good utilized at the perpetration of an offe was alienated by the offender to
abona fide interested perspthen the equivalent of the sum it would be seizespectively
the received price, but only if this is not inferim the goods’ real value because, on the
contrary, the offender will be obliged to pay a siinat represents its real value.

When the good submitted to seizure has a valuehailiobviously disproportionate
in comparison with the nature and the gravity ef dffence, taking into account the offence’s
consequences and his contribution to it, then digbaseizure is disposed, by pecuniary
equivalent (article 118 paragraph 2 of the Penale}a

From the rule concerning the seizure of the goad $lerved for the perpetration of
an offence, it exists an exception (provided byckrtl18 paragraph 1, second thesis of the
Penal Code). According to this exception, the mesasannot be disposed in the cases of the

L The Supreme Tribunal, Penal Decision number 187&1Culegere de decizii, 1979, p. 464.

2 The Supreme Tribunal, Penal Decision number 541B8R.D. number 7/1986, p. 78.

2 The Tribunal of Maramuse Penal Decision number 91/1984, R.R.D. numberdg41

4 The Supreme Tribunal, Penal Decision number 78518.R.D. number 2/1986, p. 78.

% The Tribunal of Bucharest, Penal Decision numi#8921984 Repertoriu number,3. 62.

%8 The Supreme Tribunal, Penal Decision, number 2985, R.R.D. number 12/1986, p. 73.

2" M. BasarabAspecte teoreticgi practice privind confiscarea speciain lumina art. 118, lit. b, Cod penal,
Studia UniversitateaBabea Bolyai, Jurisprudentia XXXII, number 2/1987, p..73
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offences committed by press. As a consequencegdbds utilized by the journalists that
committed offences of insult and slander and oth#ras there cannot be seized: the
computers, the video equipments, the cameras #ed stich good&

c. The goods that were produced, modified or adaptetth whe purpose of
committing an offence

The relevant provisions can be found in article 1d#er c. of the Penal Code,
according to which all the goods that were produceddified or adapted for the purpose of
committing offences they are submitted to the memastispecial seizure. Consequently, these
goods have to be the “fruits” of an offence; whiee tommitted deed hasn’t a penal character
(it exists one of the causes that remove the dgeehal character and that are provided by
articles 44-51 of the Penal Code), the goods cammabnfiscated.

The goods produced by the perpetration of an offeare those goods that hadn’t
exist before the committed offence, they exist oolying to the action which forms the
material element of the committed deed, as it wdnddfor instance: false coins, adulterated
beverg%ges or foods, the artisanal arms, the mamwéaof the pirate compact discs and
others”.

In the same mode, there are considered as “goadtiged” by the offence those
goods that got a certain quality, a factual positiy the offensive activity as it would be, for
instance: the goods obtained by contraband.

In comparison with the “produced goods” that hadrtl an existence before the
committed offence, the goods that were modifiedadapted and that existed before the
perpetration of an offence, but by the offensivevdg, an intervention is made over them in
order to be utilized at the committed offence,tagauld be, for instance: a medicine of which
content is modified by the mixture with a dose arphine in order to become valuable or to
be utilized as a drug; or the doubling of a cistemalls that transported combustible so that
the quantity of combustible that existed betwesnwiallls it couldn’t be noticed or the case
when the poacher manufactures various devicesrdtagfishing net) for catching fishes.

Such goods are submitted to seizure only if theyewsdilized at the committed
offence and only if they belong to the offender.

If the respective goods belong to another persanttte offender, the seizure will be
disposed only if the goods were produced, modifieddapted by the proprietor himself or by
the offender, but with the proprietor’'s knowledge.

If the goods don’t belong to the offender and teespn to whom they belong didn'’t
know the goal of their use, then the goods’ peayregjuivalent would be seized (article 118
paragraph 3 of the Penal Code).

Also, if the goods that were “produced, modifiedadapted” cannot be found, then
money and goods would be confiscated, up to thadires

Sometimes, although certain goods are the result perpetrated offence, they
cannot be considered as “produced goods” when wene fraudulently obtained by the
offender from other persons as it would be, fotanee: stolen or delapidated sums, sums
obtained by blackmail, documents purloined by a apy others; these goods are not seized,
but they are returned to the injured person.

d. The goods that were given in order to determinepgrpetration of an offence or
in order to reward the doer

There are considered as “goods given” to deterntiree perpetration of a deed
provided by the penal law, those goods which hayetamonial value (money or other

8 J.F. PopaMdsura de siguram a confisdrii speciale previzuti de art. 118 lit. b., Cod penal cu referire
speciaf la confiscarea vehiculelofDreptul” Review number 6/2000, p. 108.
% The Tribunal of Bucharest, Penal Decision numi®&/2983 Repertoriu number,3. 158.
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things) that had been offered before to the doelrder to determine him to commit the
respective deed.

The goods given in order “to reward” the doer drese goods with an economic
value that are offeredls a payment for him, after he had committed tleelde

In both situations, it's not necessary that theddgleould represent an offence, but
it's enough if it has only a penal character.

The goods given in order to determine the perpetratf a deed provided by the
penal law appear as means which indirectly servéhi® offence’s perpetration because they
stimulate the doer’s activity.

But only the goods that were actually given to dioer in order to determine him to
commit the deed provided by the penal law, they submitted to the special seizure.
Consequently, there cannot be seized the goodsiggdnn order to determine or to reward
the perpetration of the deed and the promise wespéed or it wasn't rejected or it wasn’t
respected afterwartfs

If the good was actually given to the doer, thewauld be seized even if he hadn’t
proceeded to commit the deed or if he had denouttctte authorities the offer which it had
been made for him, as it would be, for instancesthetion when the officer to whom it was
given bribe, he denounces this fact and thus tibebis caught-

Also, there are submitted to the special seizineegbods (money) given in order “to
determine” or “to reward” the doer even if the deemhained in the stage of attempt or if the
doer committed another deed than the one whichpneggzsared and he cheated the person who
gave him the moné;

It has no relevance if the goods were given onitiiteative of the person who
offered them or at the doer’s request.

There aren’t submitted to the special seizure thedg that were given under the
pressure of a constraint, for instance, we merttiersituation when the person is constrained
to bribe.

e. The goods that were obtained by the perpetratiothefdeed provided by the
penal law

In the sense of article 118 letter e. of the P&adle, the goods obtained by the
perpetration of a deed provided by the penal lae tllose goods that came under the doer’s
hands as a consequence of the totally developmietiteooffensive activity and of the
produced result (stolen goods, delapidated moneygamods, goods obtained by fraud and
others®): in other words, these goods are “the fruitsthef committed deed.

There are also assimilated to the obtained gobdsetgoods that took the place of
some goods that were initially obtained by the deedided by the penal law, as it would be
the money gained from the sale of the stolen gawd$he car which was bought with
delapidated money and oth&secause the substituted goods have the samiedharacter
regarding their obtaining.

If by the deed provided by the penal law there wabtined sums of money, these
are always seized in kind because they have alflengharacter.

If the goods obtained by the penal deed (others tha sums of money) are not
found in the doer’s possession and the person wekdHhem is not known, then the seizure of
the equivalent will be disposed.

%0 The Supreme Tribunal, Penal Decision number 3@BF1R.R.D. number 9/1986, p. 74.

31 The Supreme Tribunal, Penal Decision number 1%B¥1R.R.D. number 10/1985, p. 74.

32 C. Turianu, I. Mihai,Examen teoretic al practicii judiciare cu privire laplicarea rdsurii de sigurami a
confisairii, R.R.D. number 5/1987, p. 126.

% C. Niculeanu,Confiscarea special Sume de bani gbute prin valorificarea bunurilor dobandite prin
infracriune, “Dreptul” Review, number 4/1999, p. 138.

% The Supreme Tribunal, Guidance Decision numbedZ81R.R.D. number 6/1973, p. 97.
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If the person who got them is known, the situat®different depending on the fact
if there were asked compensations or not, or depgnuh the interested person’s bona or
mala fide, in the moment of the obtaining. Thus,alh cases when the injured person
requested the restitution of the good, the goodlavba taken from the interested person and
it would be returned to the injured person; theadde interested person from whom the
good was taken, he has the right to ask for thiugsn of the sum he had paid as a price to
the doer; in the same situation, the mala fiderasied person has no right to ask the price’s
restitution and consequently the respective suthbgikeized from the doBr

The matter of the seizure of the goods obtainethbydeed provided in the penal law
it's raised only when the injured person doesrjuest their restitution or compensations (the
goods’ equivalent); this legal provision is contrby the final part of article 118 letter e. of
the Penal Code and also it was accepted by thelaade

The justification of the seizure of the goods afdi by the deed provided by the
penal law it consists in the necessity to elimirtaee state of danger which is represented by
the doers that possess such goods because thegilzanthem or they can put back them in
circulation or they can keep the offence’s bendéitt which is not only illegal, but also
immoraf’.

To dispose the seizure of the “produced goods” nté necessary that the deed
should be an offence, but it's enough that the dsealld be provided by the penal law.
Consequently, the seizure of the good which wakerstby an irresponsible it could be
disposed, if the injured person didn’t ask fordstitution or for civil compensations.

f. The goods of which possession is prohibited by law

According to article 118 letter f. of the Penal @pdll the goods of which possession
is prohibited by law there are submitted to thecsdeseizure; this means that the state of
danger represented by their possession doesn't toalve proved because it's presumed by
the legislator.

Sometimes, by certain dispositions or by spechaklé’s provided that the illegal
possession of certain goods it’'s incriminated af@nce on its own, as it would be for
instance: the possession of the fire arms and ofiamtions, without authorization; explosive
or radio-active materials; abortion instrumentsagiong tools and others.

In most cases, the goods possessed against theéidpasitions “are produced” by
the deed stipulated in the penal law (for instaribe, possession of goods introduced by
contraband in the country, the possession of amo$ explosive materials made illegally, the
possession of false coins and others) or thesesgtsmived” for the perpetration of some
deeds provided by the penal law (for instance, dimas, explosive materials, devices for the
coins’ falsification, narcotics and oth&%s

When a good which is presumed to be dangerousngtaince, a fire arm for which
the doer has an authorization of possession, itutiized for the perpetration of an offence,
its seizure would have as a legal ground the piawssof article 118 letter f. of the Penal
Code.

The seizure of the goods of which possession ifipited by law is disposed no
matter if the respective good belongs to the do¢o other person, even if this person has no
contribution to the perpetration of the deed predidy the penal law. If the good (an arm)
was legally owned by the proprietor and the doeanalsly purloined the good from him, it

% The Supreme Tribunal, Penal Decision number 8BH1R.R.D. number 4/1984, p. 72. The Supreme
Tribunal, Penal Decision number 64/1986, R.R.D. ben©/1987, p. 76.
% The Supreme Tribunal, Penal Decision number 3B3/18.R.D. number 11/1981, p. 60.
%" M. Vasile, Aspecte particulare in materia confisi speciale in ceea ce priye cazurile de aplicare
“Dreptul” Review, number 3/2003, p. 135.
V. PapadopolConfiscarea specialin practiai judiciard, R.R.D. number 5/1983, p. 47.
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will be disposed the restitution and not the saiztine restitution is made to the person from
whom the good was purloined, at her reqgtiest

Conclusions

The penal law can act more efficiently againstahminality by using not only the
system of punishments (retributive and repressivetions) but also complementary means,
with a preventive character, respectively, the tgafeeasures that can be enforced by the
judiciary bodies when the perpetration of a deedipled by the penal law it's established.

The social jeopardy, the state of danger which gioads would present if they were
let at the doer’s free disposal and he would beptechto utilize them in order to commit new
deeds provided by the penal law, thus these goasls ko be eliminated by the special
seizure’s enforcement.

As the other safety measures, the special seisuaepenal law sanction because it
intervenes only for the persons that committededd®ovided by the penal law; at the same
time, it's a legal measure and it represents ti@iae of the principle “nulla poena sine
lege”.

But, in comparison with other safety measures, $pecial seizure has to be
accompanied by a punishment and in its enforcentiemtgeneral criteria of individualisation
provided by article 72 of the Penal Code are nkerianto consideration, but there are taken
into account the nature and the gravity of theestditdanger and the possibilities to eliminate
it.
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Abstract

Environment crime is among the European Union'stregérconcerns. The Tampere
European Council of 15 and 16 October 1999 at whéclirst work program for the
European Union action in the field of Justice andnie Affairs was adopted asked that
efforts be made to adopt common definitions oho#fe and penalties focusing on a number
of especially important sectors, amongst them enwmrent crime. But despite this agreement
about the importance of joint the European Uniotiat environmental criminal law has
become the centre of a serious institutional fidgjetween the European Commission,
supported by the European Parliament on the onedtemd the Council, supported by the
great majority of the European Union member stateghe other hand. At stake is nothing
less than the distribution of powers between tiet &ind the third pillars, and therefore also
between the Commission and the European Union’sbmestates. The effect of this fight is
currently a legal vacuum on general environmentanmal law that was closed with the
Directive 2008/99/CE, taking into consideration tiress-border dimension of environmental
crime and the existing significant differences Ine thational legislation of the European
Union member states.

Key word : Tampere European Council, common definition ofnaks, third pillars,
enviromental crime.

Introduction

In February 2000, Denmark presented an initiatiee & Framework Decision on
Environmental Crime. Same country has made a prdgos a Directive on the Protection of
the Environment through Criminal Law. Both propasalefined offences as infringements of
secondary environmental legislation or implementiagjonal legislation of and participation
in such activities were also considered an offénce

On sanction, the proposals obliged European Unitates to provide for natural
persons for criminal penalties, involving in semowases deprivation of liberfyThe
Directive proposal went through the first readinigtiee European Parliament, after which an
amended proposal was adopted. But Council neves tipothe proposal for discussion, only
adopting the Danish Framework Decision proposa2003.

1.The Framework Decision 2003/80/JHA, so adoptiog, the protection of the
environment through criminal law was build substaiy on the structure of the Council of
Europe Convention on the Protection of the Envirentmthrough Criminal Law.In the
Decision, the offences are defined including thguinement of unlawful behaviour, i.e.

! The Tampere European Council of 15 and 16 Octb@9;
> The Directive 2008/99/CE;
® The Framework, Decision 2003/80/JHA;
4 Jean PradgDroit pénal généralParis 1990.
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“infringing a law, an administrative regulation @provision of Community law aiming at the
protection of the environment, with an exceptioroné autonomus offence in Article 2(a).

The European Union states had to ensure that psnaticlude at least in serious
cases, deprivation of liberty which can give rigseektradition, which means generally more
than one year of imprisonment, such in Article 5tidde 6 of the Framework Decision
defined the grounds on which legal persons mustdbe responsible for conduct committed
for their benefit by persons having a leading positvithin their structure or when such a
person is liable for lack of supervision or contf®anctions for legal persons should include
criminal or non-criminal fines and may include atheanctions such as exclusion from
entitlement to public benefits, a judicial winding-order etc.

The Framework Decision 2003/80/JHA obliged Europ&kmon states to establish
jurisdiction when the offence was entirely or padbmmitted in their territory or on board of
a ship or on aircraft registered in it or flying #lag and provided for optional jurisdiction
grounds, such in Article 8. Additional rufesn extradition and prosecution in particular on
offences committed by own nationals outside thettey of a European Union state, had lost
their relevance with the introduction of the Eurapdrrest Warrant.

2. When the Framework Decision was adopted in thenCil, the Commission always
upheld the view that this was not the appropriagal instrument for provisions on
environmental crime. In this situation, environnamriminal law has become the centre of a
serious institutional fight between the Europeamm@ussion and the Council about the
possibility to include criminal law related prowsis in first pillar instruments. So, briefly
after the adoption, in april 2003 the Commissiougtt annulment of the Framework
Decision before the European Court of Justice fayng legal bases. The Commission was
supported by the European Parliament, the Councitleven European Union states. The
Court annulled the Framework Decision and held ikmtArticles 1-7 could have been
properly adopted on the bases of Article 175 TEGhso its adoption under the third pillar
provisions infringed upon Article 47 of Treaty dretEuropean Unioh.

The essential statement was paragraph 48 of thgment, where the Court said:
“However, the last-mentioned finding (accordingatbich generally criminal law is a matter
of the European Union Treaty) does not prevent @mnmunity legislature, when the
application of effective, proportionate and dissemscriminal penalties by the competent
national authorities is an essential measure fonbating serious environmental offences,
from taking measures which relate to the crimiaaf bf the European Union stafeghich it
considers necessary in order to ensure that tles muhich it lays down on environmental
protection are fully effective...”

3. This statement involved significant changeslégislation’ Once the Commission
presented the proposal for a new directive on enwental criminal law, to replace the
annulled Framework Decision, this directive was@ed by the European Parliament and the
Council of the European Union, having regard to Treaty establishing the European
Community and in particular Article 175(1) therdofthe proposal from the Commission, to
the opinion of the European Economic and Social @dtee, after consulting the Committee
of the Regions and in accordance with the proceldiniedown in Article 251 of the Treaty.

This Directive (2008/99/CE) on the protection IsBased of the environment through
criminal law was adopted according to Article 174¢2the Treaty. So, Community policy on
the environment must aim at a high level of pratectthe Community been concerned at the
rise in environmental offences and at their affeatisich are increasingly extending beyond

® P. SalnogeDroit pénal généralPress Universitaire, 1994.
® C. Soyer Droit pénal et Procedure pénaleibrarie Générale de droit et de jurisprudencejs? 1994.
" International Review of Penal Law, 2007, Prepaya@olloquium, La Coruna (Spain), 2007, Nationglogs
— CD Rom annexes.
8 Codice penale e leggi complementari, “Giuridichm@he” Publishing House, 2000.
° Le nouveau Code pénal introduit et commenté pariHeclerc, Edition du Seuil, 1994.
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the borders of the states in which the offencescanemitted. Such offences pose a threat to
the environment and therefore call for an appraégniasponse.

Experience has shown that the existing systememdlpes have not been sufficient to
achieve complete compliance with the laws for thetgztion of the environment. Such
compliance can and should be strengthened by th#ahility of criminal penalties which
demonstrate a social disapproval of a qualitatidgfifgrent nature compared to administrative
penalties or a compensation mechanism under eiwil |

Common rules on criminal offences make it possibleuse effective methods of
investigation and assistance within and betweengan Union staté$

In order to achieve effective protection of theiemvment, there is particular need for
more dissuasive penalties for environmentally hatrattivities, typically cause or are likely
to cause substantial damage to the air, includiegstratosphere, to soil, water, animals or
plants, including to the conservation of species.

Failure to comply with a legal dutg act can have the same effect as active behaviour
and should therefore also be subject to correspgrtnaltie’-

Therefore, such conduct may be considered a crimifi@nce throughout the
Community of the European Union when committedntitaally or with serious negligence.

In the Article 3 of the Directive 2008/99/CE, tReiropean Union states must ensure that a
series of fact constitutes a criminal offence whetawful and committed intentionally or
with at least serious negligence, such as the digeh emission or introduction of a quantity
of materials or ionising radiation into air, sorlwater which causes or is likely to cause death
or serious injury to any person or substantial dgarta the quality of air, the quality of soil or
water, or to animals or plants.

Another conduct constitutes a criminal offencehia tollection, transport, recovery or
disposal of waste, including the supervision offsaperations and the after-care of disposal
sites, and including actions taken as a dealerooker-waste management — which causes or
is likely to cause death or serious injury to aeyspn or substantial damage to the quality of
air, the quality of soil, the quality of water, toranimals or plant¥’

The fight against maritime pollution through crimidaw in the background of the
disaster of the tanker “Prestige” off the coasiGallicia in November 2002 highlighted the
urgent need for joint European Union action agastsip-source pollution. The above-
mentioned Framework Decision on environmental crahilaw that was to be adopted
approximately at the same time did not addressifsgaly this issue. Political statements of
the European Council were unanimous in callingHierrapid adoption of an European Union
legislative framework. In addition to proposals technical regulations, the Commission
presented therefore in spring 2003 two proposalsoff@nces and sanctions, one for a
Directive based on Article 80 TEC, the rules on ¢benxmon transport policy and one for a
Framework Decision based on Articles 31 and 34 T&hich form a unity. The discussions
for both instruments were difficult. The Framewddkcision 2005/667/JHA “to strengthen
the criminal-law framework for the enforcement loé taw against ship-source pollution” was
finally adopted in July 2005, the Directive 2009B6 “on ship-source pollution and on the
introduction of penalties for infringements” in $ember 2005. Two instruments were
considered necessary due to the above-mentiongtliiosial conflict whether criminal law
provisions were acceptable in a first pillar ingtient. The Commission had initially included
most of the criminal law related provisions in psoposal for a directive, however, the
Council decided to transfer the majority into thharRework Decision.

The Directive 2008/99/CE on the protection of theinment through criminal law,
of the European Parliament and of the Council, faviegard to the proposal from the
Commission stipulate that is an offence, the shigrméwaste, where this activity falls within

19 strafgesctzbiich, 33 Aufflage, 1999, Beck TextBéutscher Taschenbuch Verlag.
» Model Penal Code and Commentaires, Part |, PHpaie P.A. 1985, The American Law Institute.
2 Mihaela Aghertei, Constancies of Penal Law General Rétiniversul Juridic” Publishing House, 2010.
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the scope of Article 2(35) of Regulation (EC) NdL3(®2006 of the European Parliament and
of the Council of 14 June 2006 on shipments of &d8) and is undertaken in a non-
negligible quantity, whether executed in a simgig@ment or in several shipments which
appear to be linked.

Another criminal offences such are in the Articlef3he Directive 2008/99/CE refer
to the operations of a plant in which a dangeratisity is carried out or in which dangerous
substances or preparations are stored or used laictl wutside the plant, causes or is likely
to cause death or serious injury to any persomubstantial damage to the quality of air, sail,
water or to animals or plants. With the same reatdtcharging the production, processing,
handling, use, holding, storage, transport, impexport or disposal of nuclear materials or
other hazardous radioactive substances, the Kkilldestruction, possession or taking of
specimens of protected wild fauna or flora specesept for cases where the conduct
concerns a negligible quantity of such specimend has a negligible impact on the
conservation status of the species, and tradirgpatimens of protected wild fauna or flora
species or parts or derivatives thereof with threesaxceptions.

Conclusions

Offences are also any conduct which causes thdfisat deterioration of a habitat
within a protected site and the production, impartg exportation, placing on the market or
use of ozone depleting substances.

All the European Union states shall ensure (Artl¢hat inciting, aiding and abetting
the intentional conduct referred to the offencesvabmentioned are punishable as a criminal
offence, by effective and proportionate, dissuagignalties for any legal person who don’t
respect the stipulations of this Directive.
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Abstract

This study aims to examine the extent to whichlld&gdility for non-material
prejudices and moral prejudices is allowable in firedd of legal labour relations, in the
context of contest for regulations governing notrip@onial prejudices in Romanian
legislation.

Keywords: material prejudice, non-patrimonial and moral prdjoe, patrimonial
liability, civil liability, delictual liability, contractual liability.

Introduction

Prejudice means damaging results of patrimoniahon-patrimonial nature, effects of
violations the subjective rights and interests gieason

Economic prejudices are those that have economiteod, which may be assessed
pecuniary, such as the destruction or degradatibmproperty, theft of property, killing an
animal, injuring a person's health followed by retdan or loss of labour capacity and
regular earnings: loss, in whole or in part, of eoperty right, such as, for example, the right
to maintenance, efc.

Non-patrimonial prejudices or material damages asmful consequences that can
not be monetised and result from violations of pees rights, with no economic content.
Extra-patrimonial rights define the individual humpersonality. Such harmful consequences
are death, physical and mental pain, injuries tlaffiect physical harmony and a person's
appearance, injuries to reputation, honor, dignifyrestige or reputation of a person,
resgricting the possibilities of the human beingetgoy the satisfactions and pleasures of life
etc:

1. Term of moral prejudice

Unlike the old Civil Code that contained no prowisifor moral prejudice, the new
Civil Code that came into force on October 1, 20&gulates the repairing of non-patrimonial
prejudice in several articles grouped in the fiefccivil liability (delictual and contractual)
and in the field of protection of non-patrimonights (art. 253-256).

It is noted the terminology adopted by the legigkat of “non-patrimonial prejudice”
towards other regulations that refer to “moral pdgjes”, such as administrative contentious
law, the law of combating unfair competition.

1], Albu, V. Ursa.Rispunderea civil pentru daunele morajeDacia Publishing House, Cluj-Napoca, 1979,
p.29.
% L. Pop,Drept civil. Teoria general a obligaiilor, “Lumina Lex” Publishing House, 2000.
® C. stitescu, C. Barsarrept civil. Teoria general a obligaiilor, “Hamangiu” Publishing House"&Edition,
2008, p. 148.

60



R. Gh. Florian

Without going into details, we mention that in thectrine was proposed, as the most
accurate and meaningful notion, the one of morajugice, that comes from the Latin
Dominum, which means loss, damage, because it evtbkereality to which it refers, namely
affecting moral values that make up human perstyrali

Other authors, arguing that the notion of morajysliees only evokes moral effects,
unchallenged not object of a probation, understaatithe concept that would cover physical
effects is the “moral damage” which means injury,effect that can be found both physical
(like body injuries), and felt, and therefore prmesdl, such as pain or ilines.

The solution adopted by the Civil Code appearthasnost suitable, being meant to
emphasize the distinction between patrimonial mlepr and prejudice that can not be
measured in money, and the distinction betweeninpatial and non-patrimonial rights,
expressly stipulated in the text of art. 253-256&Cafil Code, although this solution has been
criticized in terms of logical existance, claimitigat a notion should be defined by what it is
and not by what it is nét.

2. The issue of employee's liability for prejudicesaused to the employer.

A. Employee'’s liability for repairing the prejudice in accordance to Labour Code

Material nature of employees' patrimonial liailarises from the content of art. 254
paragraph 1 of the Labour Code, which (unlike ttie 263 paragraph 1) expressly provides
that employees respond patrimonially for “matemEmages produced to the epmloyer
because and in connection with their work.” Obviguaccording to the rules and principles
of civil liability, the damage will be fully covedg i.e. not only the actual damage produced
(damnum emergepbut also loss of profifiicrum cessarn)s

Judiciously, it was noted that the rule from comnteov does not operate, accordin to
which compensation must be made, whenever possibleature, and only when it is no
longer possible, the equivalent (by calculation pagment of compensation money). This is
because there are regulations contained in ar2@le.paragraphs 1 and 2 of the Labor Code,
relating to deductions from wages, establishing tlltompared to the common law, a measure
of protection for employees. According to this letext, “the fixed amount for claims” is
deducted “in monthly rates from the salaries thatdaie to” guilty employeé.

From the formulation of the mentioned text, resultequivocally that expressly,
legislature intended, in principle, to limit the ployees’ civil-contractual financial liability,
for the prejudices caused to employers in connectigth their employment, except for
material prejudices and not to the moral ones.

In fact, by this code was regulated a patrimonibility that “also includes some
exceptions to the common law of classic contracliadility (set by the Civil Code),
exceptions that constitute particularities in relatto the latter, appointed in considering the
multilateral social protection of employees, basedart. 41 paragraph 2 of the Romanian
Constitution”®

It was correctly appreciated that the patrimongglponsibility was taken the rule from
the legal status of contractual liability accorditgwhich moral prejudices are due only
exceptionally, or if there is a statutory provisimnan express contractual stipulation, or even
in limited areas of the contract of transport ofsp@s, relating to copyright, or the ones
including implicite obligations for the protectiarfi individuals®

“1. Adam,Drept civil. Obligaiile. Faptul juridic, “C.H. Beck” Publishing House, 2013, p. 224.
> M. Eliescu,Rispunderea civil delictuali, “Editura Academiei” Publishing House, 1972, pp54110.
®|. Adam,op. cit, p. 225.
7. T. Stefanescu, Tratat teoreticsi practic de drept al muncii2™ Edition, “Universul Juridic” Publishing
House, 2012, p. 782.
8. T. Stefinescu S. Beligrideanu, Prezentare de ansamflabservaii critice asupra noului Cod al muncii, in
“Dreptul” Review, no. 4/2003, p. 78.
°1. Albu, V. Ursa,op. cit, p. 29.
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It was rightly appreciated in the doctrifi¢hat it is inadmissible to insert a stipulation
in the collective labour agreement or in the jolsalgtion, since according to Art. 132 of
Law no. 62/2011 on social dialogue, the collectalsour agreement can not include clauses
that to create a more unfavorable situation foreimployee in relation to the law.

Also, neither in the individual employment contréicicluding the “job description”,
which is an annex to the contract) would not beallggpermissible a clause whereby the
employee to assume responsibility for moral prejesli— even if in only strictly limited
certain assumptions - as such stipulations areamallvoid, according to art. 38 of the Labour
Code. According to art. 38 of Labor Code employeas not waive their rights that are
recognized by law. Any transaction that seeks waoferights recognized by law or limit
those rights is void.

B. Statements contained in other legislation wherthe employee is responsible for
non-patrimonial prejudices

From the provision stated in art. 254 paragraphf the Labour Code there are
established, by special legal rules, and some ¢ieep judiciously reported in the doctrifte.

1) As shown in the civil liability field, it is indmissible the cumulation of contractual liability
and delictual liability. Thus, in case of prejudiceof any kind - caused by failure or improper
performance of a contract (civil, commercial, etthe injured party has a choice between
request for damages either according to contradiaiaility or according to delictual civil
liability of its contractual partner, but injurededitor can only act based on the rules and
principles of contractual liability.

On the other hand, the incidence of civil lialpilfor moral prejudices, though more
commonly invoked in delictual liability cases, navis permitted, firm and within contractual
civil liability, but only to the extent that themere no express provisions to the contrary, as
contained in the regulation of the content of 2r0 paragraph 1 of the Labour Code.

We are reffering to the situation in which thejpdice caused by the employee to the
employer, from his fault and in connection with kerk, is the result of a crime, when we
are in the presence of exceptions to the ruleto2&0 paragraph 1 of the Labour Code, and
also to the principle of inadmissibility choice Wween contractual liability and delictual
liability, since if the employer became a civil pparhe has the right, where appropriate, to
require the defendant-employee compensation andngeasation for moral prejudices,
according to civil law” as expressly provided & paragraph 5 from Criminal Procedure
Code, amended by Law no. 281/2003).

2) Law no. 11/1991 regarding unfair competitiog,ast. 4 and art. 5, as amended by
Law no. 298/2001, regulates a number of contragastiand crimes, some of these
contraventions being able to be committed only hyemployee, causing damage to his
employer (for example, “providing services by anpéwgee of a merchant to a competitor or
accepting such an offer).

Therefore, the employee not only violates his gdilon of loyalty to his employer,
but at the same time, committing the offense instjaa, is the provisions of art. 9 paragraph
1 of Law no. 11/1991, acoording to which “If any thie acts referred to in art. 4 or art. 5
cause patrimonial or moral prejudice, the injurecemtitled to apply to the competent court
with appropriate civil liability action”.

We mention that the provisions of art. 9 paragrapf Law no. 11/1991, on the one
hand, are applicable even if in the employmentreabiof the employee-offender is inserted a
non-competition clause under Art. 21-24 of the Lab8ode, clause that works maximum 1
year only after termination of mentioned contraat.(22 of the Labour Code).

In conclusion, art. 9 paragraph. 1 of Law no. 99/l constitutes a derogation from
art. 270 paragraph 1 of the Labour Code, by thetfat, in the situation mentioned in the

1917, Stefinescu,0p. cit., p. 490;S. Beligrideanu,Studii de drept al mungii‘C.H. Beck” Publishing House,
2007, p. 315.
1 A, Ticlea, Tratat de dreptul mungii‘Universul Juridic” Publishing House, 2007, p.380
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text, even the employee who is not a criminal, dnly offender — is responsible, during the
performance of his individual employment contraestorative (patrimonial), under the rules
and principles of civil liability, not just for matial prejudices as stipulated in art. 270
paragraph 1 of the Labour Code, but also for margjudices produced to his employer.

3) In accordance with art. 148, paragraph 1, imjwaction with Art. 72 of Law no.
31/1990 on commercial companies, managers of suchpanies “are responsible for
fulfilling all obligations according to Art. 72 arart. 73 “, art. 72 stipulating that 'duties and
liabilities of administrators are governed by thevisions on the mandate and specifically
provided in this Law”

As reproduced texts do not distinguish, resutat tthey are applicable to both
administraors -employees of the companies, andrasirators who do not have this quality,
and on the other hand, both rules aim, firstly,résponsibility restorative (patrimonial).

Similarly, Article 152 paragraph 3 of Law no. 339D stipulates that executives of
companies “shall be liable to the company and thadies for non-fulfilment of their duties,
in accordance with art. 148, even if there is ae@gpent to the contrary “.

Thus, the restorative responsibility (patrimohiad the assumptions given, being
governed by the legal provisions regarding the mtndontract, obviously the trade (and not
those of the individual employment contract), tkesequence is that we are in the presence
of specific rules (art. 148. 1, Art. 152 par. 3cwnjunction with art. 72 of Law no. 31/1990,
republished on 17 November 2004), which derogaten fthe general law in the field(art. 270
par. 1 of the Labour Code).

Therefore, this latter text does not apply andttmn other hand, liability for moral
prejudices, de plano, is not incompatible with toatractual civil liability (or commercial,
art. 1 Commercial code), is inferred, without pbagy of doubt, that the managers-
employees of companies (including the chairmanhaf board if an employee) may be
materially liable for damages (even if they weré cauised by a criminal offense), of course if
the conditions for granting of such damages.

But of course, remain the provisions of art. 2&0. d of the Labour Code, where
commercial “company's clerks” (other than direct@sployees and executives) as art. 144
par. 1 of Law no. 31/1990 does not address th&impanial liability.

On the other hand, if individuals - in the companiaving double standards (of
administrators as part of the Board) and the engaloyn another position (economist,
engineer etc.), in case of injuring the companwirtipatrimonial liability is governed, as
appropriate, of art. 72 of Law no. 31/1990 (repstudd) or art. 270 par. 1 of the Labor Code,
as prejudice was caused in the exercise dire@spectively, in the performance of the other
function (economists, engineers, efd.).

According to another author, it is considered tthet liability of directors also for
moral prejudice is not an exception to the rulaldsthed by art. 270 par. 1 of Labour code
because their liability is governed by the rulescommercial mandate, even when the state
has a majority share of those companies.

It was said that we are in the presence of otegpansibilities, contractual common
law, which has no connection to the patrimonidlility regulated by the Labour Cotfe

4) In the strike declared illegal or continuedalsibe liable strike organizers, under
civil-delictual liability (art. 998 et seq. Civil @le.) , ss between them (unions or, if
applicable, employee representatives) and emplthere is not a legally binding contract
with the employer, and employee representatived Boike under the law mentioned, not
exercising their rights and their duties accordmgheir individual employment contract.

Thus, being in the presence of civil and delictiability, it is clear that those
involved (organizers of the strike, where apprdgtiainions or employee representatives),

2A. Ticlea,op. cit, p. 491;S. Beligrideanuop. cit, p. 321.
133, Beligrideanuop. cit, p. 323; ATiclea,op. cit, p. 803.
141, T. Stefinescupp. cit, p. 491.
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particularly their delictual liability for materigbrejudices caused to employer by a strike
(ilegally declared or continued, against the lawirike which, from a certain point, it became
illegal) can answer - when appropriate — also farahprejudices (damages) due to non-
patrimonial damages as stated to the employer coede

As for employees who participate in a spontanetiiilse (unorganized), by definition
illegal, they respond patrimonially, according tomamon law shaped by art. 270 et seq. From
the Labour Code, but only to the extent that iasa crime.

Therefore, in case of a a spontaneous strike, ®mpt respond patrimonially
exclusive for material injuries caused to employarsl not for moral damages, except when
their deed is offense.

5) it was correctly appreciated that public o#iisirespond for moral damages even if
art. 72 letter a) of Law no. 188/1999 (republishadj expressly state that the liability of
public servants also concerns moral damages. Bt &wconclusion is drawn, no doubt, for a
double reason, because of its formulation.

Thus, on the one hand, the text does not conitaittations or exceptions for moral
prejudices; thus, since the text does not diststguneither the interpreter can not perform as
such.

On the other hand, this provision establishes timatliability of public officials undertakes
“for damages produced... to patrimony (spiB.) of the authority or institution in which he
works.

6) The literature has identified a particular casen among the civil servants whose
liability includes liability for damages.

It is the regulation included in art. 25 par. 2Qistoms Staff Statute that stipulates
that “the damage caused in the control as a re§fgilure or poor performance of the duties
of control, to the extent that conditions for attmag criminal liability are not fulfilled,
custog]s staff with management or executive jobpaed according to art. 998 from Civil
Code.

Therefore, customs personnel in the event of apian provided by art. 25 par. 2 of
the Statute of the customs staff, their civil aetiddual liability, under art. 998 of Civil Code,
may include their responsibility for moral prejugliccaused to the National Customs
Authority, and not just for material prejudice puoed.

3. The issue of employer liability for prejudices aused to employee

A. Employer's liability to employees for non-patrimonial prejudices governed by
the Labour Code

Al. Employer's liability prior to Law no. 237/2007.

In the stipulations prior to law no. 237/2007, ffrevisions of former Art. 269 (now
253 par. 1) from The Labour Code provides that ‘&hegployer is required, under the rules
and principles of contractual liability, to inderfjnithe employee in case he has suffered
prejudice due to the fault of the employer duriegvice obligations or in connection with the
service.

Accordingly, and in connection with the partimdnliability of the employer, shall
require the same conclusion: the inadmissibilitysually - to compel the employer to pay
compensation for the moral prejudice produced tgpleyees in the process of working
(individual employment contract execution).

Therefore, are flagrantly illegal all judgments kwhich, canceling the measure
ordered by the employer to terminate the individeralployment contract as illegal and / or
unfounded and, according to art. 78 par. 1 andthelabor Code, compelling therefore the
employer to pay money damages and, at the reqfiebe @mployee, its reintegration into
service, the employer, in addition, the employercasnpelled to pay for the patrimonial

153, Beligrideanupp. cit, page 326-327.
165, Beligrideanupp. cit, page 102.
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damage (moral damages) suffered by the employea assult of unfair and abussive
dismissal’

This conclusion can be drawn without any poss$iboif doubt not only from the text
of former art 269 par. 1 of the Labour Code (nowt. AR53 par. 1 from Labour Code
republished in 2011) that refers only to “matedaimage” suffered by the employee from the
employer's fault, but also from art. 78 par. 1 lvé same Code according to which “if the
dismissal was effected on a groundless base galll¢he court will cancel it and requires the
employer to pay compensation equal to the wagesxaulincreased and updated and other
rights that the employee would have received.”

In connection with this legal text, there were gady observed limits on who can
receive compensation when the employee obtain iartCihe dissolution of decision to
dismiss*®

- employee will receive only those wages and othgintsi to which he would have
benefited from the entry into force of the decisiordismiss until the judgment of
the court is final or until the occurrence of arause for legal termination of the
individual labor contract law;

- to calculation of damages will be also considerddigimas, Easter or “thirteenth
month” bonuses, if provided for in the applicablellective agreement or
individual employment contract;

- in the amount of damages, although it is not pritddly) may not be covered moral
damage caused to employee by solid or illegal disahj because the employer's
liability is governed by the rules of contractu@hbility, which in principle
excludes liability for moral damages except whéwere is a clause of aggravation
of liability as a result of the parties’ undoubiedhgreement. Therefore,
compensation for moral damages may be awarded ibniy the applicable
collective agreement or individual employment cactithere is a provision to this
effect.

In conclusion if in the case of partimonial liatyilof the employee to the employer is
inadmissible (by the individual or by the colle&icontract), assuming an obligation for
paying the employer for the moral damages suffeasdyould clearly violate Art. 38 of the
Labour Code, respectively (when the collective tabontract), the provisions of Law 132.
62/2011 regarding the dialogue, in theory, by nwm@d employment contracts, the employer
could assume the obligation to compensate the emplacash also for non-material
prejudices suffered beccccause of his fault (th@leyer's), or in general, only in certain
circumstances (for instance, where ordered ilegally groundless the termination,
modification or suspension of the employee's irdiial employment contract), whereas the
rules of art. 38 of the Labour Code and the prowsiof art. 132 of Law no. 62/2011
exclusively protect employees and never the empédye

The correct orientation of the doctrine was caonéid by decision no. XL (40) on 07
May ig)(?? in the appeal in interest of the law issbg the High Court of Cassation and
Justice

The supreme court stated compulsory for the futivae the provisions of former Art.
269 from Labour Code (now 253 of Labour Code reishiel) is to be interpreted as meaning
that the employer may be ordered to pay damageasibtiiere is an express clause to this
effect in the applicable collective agreementwarein the individual employment contract.

The court took into account the following consatemns:

7 A. Athanasiu, Lumina Dima,Dreptul muncij All Beck Publishing House, Bucharest, 2005, fl.16
18 i
Ibidem
195, Beligrideanuop. cit, p. 325; I.T Stefinescu, op. cit, p. 490.
2% pyblished in the Official Gazette of Romania, 783 from November 122007.
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“Throughout chapter 1l of Title Xl of the LabouCode is regulated patrimonial
liability of the employer and employees, estabhghboth principles that generate it and the
concrete ways for recovering the prejudices.

This regulatory framework through art. 269 paj.dflthe Labour Code provided that
“the employer is obliged under the rules and pples of contractual liability to indemnify
the employee in a situation where it has sufferatenel prejudice during the performance of
his work by employer's fault, or related to his midigations”.

Correspondingly, by art. 270 par. (1) of the Cadewhich is ruled the patrimonial
liability of the employees, it was provided thatrfployees are patrimonially liable under the
rules and principles of contractual liability, foraterial damages caused to employer by their
fault and in connection with their work.”

Therefore, the provisions of the two pieces ofskegion set clear the unequivocal
legislature's will, as patrimonial liability of themployer and employees should not be
established solely for the material prejudices amidfor moral prejudices.

It is true that art. 295 par. (1) of the Labourd€grovides that “the provisions of this
Code shall be complete with the other provisiontheflabor law and, to the extent they are
not inconsistent with the type of labour relatipmevided by this Code, with the provisions of
civil law.”

But, in order to be complemented the specific gions of the Labor Code with the
Civil Code, is required, as shown in the mentioteed, that the particular situation not to be
covered by a provision of the Labour Code and odtet an incompatibility determined by the
nature of the work relations, as long as they aset on collective or individual employment
contract.

However, these two conditions can not be consteyéde met in order to justify the
application of Art. 269 par. (1) of the Labour Cadeconjunction with art. 998 and 999 of the
Civil Code, as a legal basis for reparation of theral prejudice within the legal labour
relations, as long as mutual patrimonial liabilifythe parties of such a report may arise only
from the employment contract, based on the priesipif contractual liability.

As long as the juridical nature of patrimoniabiigy, regulated by the Labour Code,
it is a variety of contractual liability, with caih features imprinted by the character of labour
relations, including the one derogatory establisbedrt. 269 par. (1) and Art. 270 par. (1),
that covers only the reparation of the material age it is obvious that under such liability
can not be granted moral damages, and these mehaibeed under art. 998 and 999 of the
Civil Code, only in delictual liability.

Or, in report with its own rule of the common lawthe field of contractual liability,
according to which moral damages for patrimoniajyotice can not be established, except
for the case where such a liability is an exceptibmeans that their grant is only possible if
the there is a legal provision that requires themwas expressly stipulated in the contract.

Thus, it must be considered that the patrimoinédlility of the employer, as regulated
in Art. 269 par. (1) of the Labour Code, employaesy be granted damages only if the law
requires it or have been integrated into the ctilecagreement or individual employment
contract clauses relating to the employer's ligbfbr such damages. “

To be noted that the entire argument of the Supr€awurt to justify the applicability
rules of reparation of non patrimonial prejudicéb@sed on patrimonial liability as a variety
of contractual liability, which admits only excemtally the reparation of non- patrimonial
prejudices.

In these circumstances arises the question to @iiant this argument is valid under
the new provisions of the Civil Code which admitaaprinciple the possibility that a creditor
can obtain compensation for non patrimonial damagéered, according to art. 1531 par. 3
Civil Code.
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A2. The situation created by the emergence of lav283/200

By law no. 237/200% art. 269 par. 1 was stipulated: “The employeshged under
the rules and principles of contractual liability, compensate the employee in situation that
he suffered a material or moral prejudice by emgtsyfault while performing his duty
obligations or related with his duties. “

Therefore, common law in the field of patrimonigbility presumes that the
employer takes responsibility also for the moramédges incurred and proved by his
employee.

In this context, the provisions of the Act regirigtthe common law liability of
employers involve their responsibility and therefonoral prejudices suffered by employees,
leaving pointless the distinction that exists betwéhe patrimonial liability for discrimination
having the criteria sex and other forms of discniation.

However, the new regulation itself is discrimingtosince it leaves unchanged art.
270 par. 1 of Labour Code regarding the limits mipéoyees' patrimonial liability, who will
remain responsible only for the material prejudieeised directly by their deed. Thus, it is
created a break of the balance between the coniagarties based on the principle of the
protection of employees' labor law rules.

Therefore it was judiciously proposed in the lawoctrine, either removing law
amendments of art. 269 paragraph 1 of Law no. 287 2or to be amended accordingly also
art. 270 of Labour Cod®.

B. Employer's liability for non-material prejudices caused to its employees
regulated by other legislation

According to art. 43 par. 6 of Law no. 202/2002eguality between women and men,
text under which “employees” who consider themseldescriminated based on sex could
request (including at the court competent to resddboor disputes of rights) “compensation
for material and / or moral and / or to eliminate tonsequences of discriminatory acts the
person has committed. “Today this article was regaehy Law no. 340/2006, which amended
accordingly the article 46 par. 2, in the sensé ttisanages will be awarded by the court
according to law.

Therefore, between the entry into force of Law 340/2006 and the entry into force
of Law no. 237/2007, persons who notified the cdartdiscrimination based on sex could
not get any compensation for moral damages, sineecommon law, meaning “the law”
applicable to the employment, forbade it, in acao® to art. 269 from Labor cotfe.

We also appreciate this conclusion as being thecone, by analyzing the legal text
that refers to “fixing the compensation in accoarno law” as opposed to the previous
regulation which referred to “common law”. So iretperiod between the entry into force of
Law no. 340/2006 and the advent of Law no. 237/2@8¥ employer was not liable for moral
prejudices caused by acts based on discriminatatgrion of sex, because in labor relations
“law”, especially Labor Code, only allowed undee tlormer art. 269 the liability for material
prejudice.

However, to note that the law no. 340/2006 amédrimeart. 44 of law no. 202/2002
in the sense that a person considered to be thienvaé discrimination on grounds of sex, in
areas other than labor, has the right to applyx¢ocompetent institution or to the request by
the court, according to common law, and to seeleri@s$ and/or moral compensation and/or
to be eliminated the consequences of discriminasmtg from the person that committed
them.

This is possible because in other legal relatipmssbutside the scope of labor law, the
law governing the liability for prejudices is commtaw, meaning the Civil Code, namely

21 published in the Official Gazette of Romania, 4®7 from July 25, 2007.
223, Beligradeanupp. cit, p. 331.
23|, T. Stefanescup. cit, p. 530.
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delictual liability that allows the liability of # author of illegal deed for non-patrimonial
prejudices.

To be noted that similar legislation is contaimedrt. 27 par. 1 of G.O. No. 137/2000
on preventing and sanctioning all forms of discriation, republished orf*bf March 2007,
which provides: “A person who feels discriminatedyniormulate, in the court of law, a
claim for damages and restoring the situation previof discrimination, or cancellation of
current situation created by discrimination, aceggdo common law. The application is
exempt from judicial taxes and is not subject femal to the Councif*.

Since in this legal text refers to common lawdattriné” was wisely concluded that
it is possible to solicit moral damages since thet does not distinguish. In this way it
becomes inexplicable how, for all other forms o$adimination, victim can claim moral
compensation and the reparation of moral damaggdcardiscrimination on grounds of sex
which has a special regulation moral damage répaiot possible.

Notably, the object of this regulation concerng &rm of discrimination consisting
of. “distinction, exclusion, restriction or prefeie based on race, nationality, ethnicity,
language, religion, social status, belief, sex,uaéxrientation, age, disability, contagious
chronic disease, HIV infection, belonging to a disantaged category, and any other criteria
that has the purpose or effect the restrictionvgmaon recognition, enjoyment or exercise, on
an equal footing, of human rights and fundamemg¢doms of legal rights in the political,
economic, social, cultural or any other field obpa life”.

The term “common law” referred to in the text of. 21 (the numbering previous to
republication, currently 27 paragraph 1.) is repnésd by the provisions of art. 998-999 Civil
Code and the matters of legal labor relations.

Thus, faced with the exception of unconstitutidgadf art. 21 par. 1 in conjunction
with the former art. 269 from Labor Code, Constitnal Court concluded as follovés:

According to art. 269 of the Labour Code, empleyado have suffered material
prejudice due to the fault of the employer in therfgrmance of duty obligations or in
connection with the duties have the opportunitgddress the court, pursuant to the rules and
principles of contractual liability for patrimonigkejudices suffered.

Or, the Court noted that criticized legislationpkgs to all persons in the situation
stipulated b the hypothesis of the norm, without distinction or considering other criteria,
namely that to all individuals with the status afoyee and that suffered material prejudice
by employer's fault.

On the other hand, the Court finds that art. 26%the Labor Code is not an
impediment for the employees who consider themselgiscriminated against in the
workplace to address the court, by the mean of comlaw, to seek compensation for moral
or non-patrimonial prejudices, incurred in connactivith the duty, as stipulated by art. 21
par. (1) of Government Ordinance no. 137/2000. Thus 1 paragraph. (2). letter e), point (i)
of the Ordinance provides that “the principle ofuality between citizens, exclusion of
privileges and discrimination are guaranteed egfigan exercise of the following rights: [...]
e) economic, social and cultural rights, in patacu(i ) right to work, to free choice of
employment, to just and favorable conditions ofky®o protection against unemployment, to
equal pay for equal work, to just and favorable uearation”. “In applying these provisions,
the court is asked to determine whether issuesapedbby an employee are connected to
discrimination and, if so, to pay compensation e person discriminated against and to
restore the situation previous to discriminationcancellation of the situation created by
discrimination.

4 For details see Lavinia Onica Chipd&ae legal regime of individual labour conflictdJniversul Juridic”
Publishing House, Bucharest, 2011, p.190.

%3, Beligrideanupp. cit, page 329.

% Decision no. 721/2006 published in the Officialz8tte of Romania, no. 962/30.11.2006.
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To interpret the criticized legal texts in the sermf limiting the damages owed to a
discriminated person who is an employee, the amotimhaterial prejudice caused by the
employer, equals to a restriction of the rightwd Eompensation for the prejudice suffered.
Or, it is precisely this circumstance that couldger the application of a different treatment,
thus discriminatory, to persons in the same lejaason generally regulated by Government
Ordinance no. 137/2000, which by the very title gmees preventing and sanctioning all
forms of discrimination. That is, since that ordskes no distinction on the issues addressed
by or forms of discrimination and the principle“abi lex non distiguit, nec nos distinguere
debemus”, the quality of employee does not putdiseriminated person in a situation to
justify the application of a different legal treant. Therefore, the employee is entitled to
compensation for moral prejudices, according toZdrtpar. (1) of Government Ordinance no.
137/2000, under the rules and principles of dedichability contained in art. 998 and 999 of
the Civil Code”.

Accordingly, according to the concept of the QGiagonal Court, patrimonial liability
does not apply to all prejudicial acts caused t@legees. Thus, in case of discrimination
criteria, except sex, according to GO No. 137/2@00 the theme, employer will be
responsible for delictual liability involving bothaterial and moral prejudices.

An exception regulation regarding the possibibfyrepairing the moral prejudices is
contained in Civil Servants Statute under whichgase of cancellation of illegal termination
of service, public authority or institution may bequired to payment of moral damages,
provision also supported by provisions of art. 8 8 of the Law no. 554/2004.

In this respect is also Decision. 2037/29.03.20031igh Court of Cassation and
Justice, which found the followirfd:

According to art 998 (of old - Ed) Civ@ode: “Every deed of man that causes
prejudice to another, obliges the one by whose fawas produced to repair it”. The basic
rules governing liability are: the principle of fwompensation for the damage and the repair
of the damages principle. Full compensation pregidnvolves removing all the harmful
consequences of an illegal and culpable act, wheidgimonial or non-patrimonial, in order
to restore the previous situation of the victim¢ading to the principle of lawestitutio in
integrum

According to the provisions of Article 11 paragrapbf Law nr.29/1990 (now art. 18
par. 3 of Law no. 554/2004 - Ed) in case of theeptance of the the request for annulment of
the administrative act or acknowledgment of viaatew the court will decide on the
damages.

In the literature, moral damages are assessedi@g ddreach of a person's physical
existence, limb and health, honor, dignity and ppoofessional reputation, etc.

According to provisions of art.1169 (of the old d)ECivil Code, the burden of proof
in the application for granting the moral damagestb the claimant, according to the
principle of lawactors incumbit onus probandAccording to the rules of the common law,
the claimant must prove the existence of attemptedpatrimonial prejudice and the illegal
nature of the offense, ans the casual report bettheeprejudice and defendant's act.

In this case, by the abusive and illegal ba&rawespondent-defendant seriously
injured appellant-claimant's fundamental righhe tight to work, causing harm and moral
prejudices, by affecting the honor, prestige amphitly protected by law.

The attitude of the defendant has seriously affé@ppellant-claimant's health, fact
that that led to the suspension of the servicgerteworsening cardiovascular diseases he is
suffering.

Regarding the determination of the amount of indaaages, the court will consider
it to have countervailing effects, not being allow® decide neither excessive fines for
damage nor undue revenue for their victims.

*'Decision published on www.scj.ro (site visited dn1R2.2012).
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Unlike other civil damages that require a samplielér in respect of moral damages,
can not call the material evidence, the judge beimg one who, in relation to the
consequences suffered by the injured party, wipragiate a certain lump sum to compensate
for non-patrimonial prejudice caused, reason foictvithe court allowed the claim for moral
damages granting. “

There is another situation where the employereusgecial laws, is also responding
for moral damages. It is the provisions of artod4aw no. 319/2006.

Thus, according to art. 44 of law no. 319/2006 {Hogers are patrimonial liable,
according to civil law, for prejudices caused totwns of accidents or occupational diseases,
to the extent that damages are not fully covereddmyal security benefits.”

Since the legislature uses the notion of “ciwl’lawe think it refers to delictual law,
that is common law in the field of delictual liabil which, as we know, includes liability for
moral prejudices. In this respect, it was concludkedt the person concerned has the
opportunity to apply under this text, as compewsatfor patrimonial prejudices, and
compensation for non-material prejudices, becaasmrding to the rules of the common law
in the field of delictual liability, the author dllegal act is liable for all prejudices he has
caused. It is about the actual damage and theofosarning, by non-patrimonial prejudices,
all to the extent that they are not the direct imdifect consequences of the illicit f&€t.

Therefore we can not agree with the autiforgho state that the provisions of art. 44
of Law no. 319/2006 form a whole with art. 269 paegph 1 of the Labour Code, which is
why it appears that the employer will be liableyoohder patrimonial liability, excluding
moral damages.

Conclusions

From the analysis presented it has been obsena¢dihder current law, the employer
is responsible also for moral damages, while thpleyee is liable only for material damages.

We appreciate that the lex ferenda requires #ersients of employees' liability also
for non-patrimonial prejudices produced to empleyay an illegal act connected to his work.
employees cover liability for non-material damagesed to the employer by an unlawful act
that has to do with work.

An argument is the new vision of moral prejudicesutting from the economy of the
provisions of the Civil Code that came into force ©ctober 1, 2011. Thus it not only
regulates the legal person's calling for the repiihe non-material prejudices, but elevates to
rule the compensation by the debtor also for ndnanial prejudices suffered by the
creditor on the occasion of non-executiatp sensuhe contract (Art. 1531 par. 3 of Civil
Code).

Or, as patrimonial liability of the employee is ariety of contractual liability, and on
the other hand the employer responds already, wrtle253 par. 1 of Labour Code, also for
moral prejudices, we consider that an interventbrihe legislature is needed in order to
establish vocation employer's to repairing the patrimonial prejudices caused by an
employee by his or her illicit act, in relation tviis work.
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Abstract

Referring to the role of the press, some reseasirethe domain, who have mentally
represented the existence of the modern socidtyeimbsence of the mass-media, concluded
that, in spite of all the shortcomings of the jaalist activities, one could not entirely imagine
the human existence without being accompanied fhwkenced by the media.

Keywords: journalist, mass-media, information, press, develept

Introduction

The establishment of the modern democracy hasdethaé growth of the press’
importance, which took action in three main direns as to consolidate the democratic
process in his totality; the relation between tleegons led and the leaders in terms of public
control on the political powers by means of therpalists; the relation between the persons
led and the leader, referring to the mobilisatioh the citizens and their consciousness
regarding political decisions; the relation betwed¢he citizens, referring to the free
competition of ideas. Thus, the journalists mugireésent a strong binding agent between
power and public, between society and politics etwkeen particular persons, as the mass-
media is envisaged as an absolute communicatioimosment, the only environment capable
of mediating the bonds between the masses in medeietie’.

Information — indispensable factor for the evolution of the inter-human relations

The need for information constitutes a characiertsait of the human being from the
oldest times, which is emphasized permanently, calaith the evolution of society, the
evolution of the complexity of social relation dtetlocal or international level, with the
progress of science and technique, in all domdireivity, along with the multiplication of
the events which are important for the community, e

Information- as a primordial ontological factor which standeng with mater and
energy, at the origins of the universe- represents of the main components of the human
existence, without which the progress of the sgctder all its aspects and the life itself of
every human would be inconceivable in its abseticis. mainly revealed by means of the
journalists by different means of communication lsus: journals, papers, broadcasting,
television, internet, etc.

The word “information”, which was taken from LatiGnformatio) by means of the
French languageinformation), has a polysemantic character, due to the nursesenses
which are imposed by the various domains and ctsiexwhich they are used. Thus, except
for the meanings used currently, it also embodibégrosense, attributed either by defining
itself as a term (scientific or technical), eith@s a concept within certain branches of
philosophy or other sciences and technologies whbget of study it represefts

! D. Pop,Mass-mediai democraia, Polirom Publishing House, §a 2001, p. 217.

“The notion of information refers to an informatibpaocess (informing activities), at the resulttbis process

(the volume, variety of information obtained), agliwas certain specific phenomenon (the information
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The original sense of this notion — which mainlygs the communicative aspect
and in the same time, the qualitative aspect ratetbe knowledge obtained from others, by
own investigations or personal research accumufabed reading, reports on recent events or
which have not been priory acquired or known, niaefrom journals, newspapers or news
bulletins; obtained by means of study or educatiaeducted from direct observations and
own experience

Due to the appearance, together with the writtesgpof other means (radio, internet),
as well as the improvement of traditional transmissmethods of information (the
appearance of the book or electronic press), nty bas the quantity of information
increased, but also the transmission speed, tieasirmg, more useful possibilities of receiving
information, as the recipients must select thessiand news they wish to access, depending
on the interests and goals pursydzking careful to avoid the “trap” of occupyingihtime
with these steps at the expense of developing atbeful activities in the personal, family
and social plan.

Moreover, the journalist also has the task tofrfilleportant issues from an increasing
volume of information which originate from busy asgkcialised domains, having the role of
passing from the supplying facts to supplying sshsiee main objective being that the mass-
media also achieves a cultural and educationaltiumcfor the benefit of the society
members.

Depending on the professionalism of the journglitke press may embody an
important educational, formative and instructiveeyas the information transmitted by means
of it may contribute to a more realistic knowledwfereality, which permits the guidance of
human actions as to achieve the goals pursued.

Journalism and the progress of the society

In conformity with the doctrine the news media fails to “tell” people HOW to tkin
but frequently achieves to tell the reader WHAT ttonk about, depending on the
representations of the news modulated by the eddaad publishers of the paper they are
frequently reading. .

The mass means of communication may offer idestiéied aspirations, supplying
new behavioural modélsThus, the journalist plays an important role lie society of the
individuals, and depending of the credibility and objectivitythe materials supplied, they
create opinions, direct the values, faiths, atétudnd public behaviotfr

phenomenon, informational boom, etc). As to cotyeahderstand the notion of information, other cepis

must be taken into consideration: meaning, knowdedguth, representation, mental stimulus, schbigrs

culture, communication, redundancy, feedback, @gtraegative entropy, etc.., and the rules asstigdee C.

F. PopescuPractica jurnalismului de informare. Principii, redj, provociri, “Lucian Blaga” University

Printing House, Sibiu, 1999, p. 51; Mielu Zlaksihologia mecanismelor cognitivBolirom Printing House,

lasi, 1999, p. 65).

*The communication function or the “associated” tiort specific to the mass-media is also known eytérm

of social integration function as it is considertbat the process of communication also impliesgragon

(Dorin PopaMass-media, asri, European Institute Printing Housesi]&2002, p. 85).

“A. Toffler, Puterea in micare, Antet Printing House, & 1995, p. 344; Melvin L. DeFleur, Sanda Ball-

RokeachTeorii ale comunigrii de magi, Polirom Printing House, §8 1999, p. 54.

®V. Traciuc,Modalitisi de transmitere atirilor in radio, in “Manual de journalism”, vol. |, coordinated .

Coman, Polirom Printing House sla1997, p. 149.

®Jo Bardoel,BeyondJournalism: A Profession between Informantiety and Civil Societyin European

Journal of Communication, 11(3), 1996, p. 297.

'B. CohenThe Press and the Foreign Polidrinceton University Press, Princeton, NJ, 1963,3p.

%W. Mills, The Power Elite Oxford University Press, New York, 1956, p. 3Which also shows that “The

information means tell the individual from the cmowho he is, confers an identity and tell him whatwishes

to be, thus, creating aspirations”.

°Socialization also embodies the existence of ingmampossibilities to communicate, which have becbatsits,

between the individual and the society. It is, tive same time, a cultural learning and conditionlmg also a

cultural adaptation, prioritization and incorpooati This term finds its place in very divers theimad currents
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The relation between journalists and the receiyaaglic may result in three effects:
strengthening the existent opinions, creating npimions- based on the information supplied
by the mass-media- and changing the opinions depgmeh the argumentation and veracity
of the information offered by the pré&s

In this manner, the mass-media has a major impoetoth for the evolution of the
society as a whole, as well as for the document#&#dde of the individuals which form it, as
“people may evaluate certain tendencies and mayn®, knowingly, their decision” based
on informatiorf?.

People are searching the contact with the mediaritain situation and in order to find
remedies against loneliness, as to create “posifelings or in order to define human
relations™?.

The journalist finds himself in a key position bktsociety, as he fulfils an extremely
complex role, due to his involvement in the infotima sources and the public, having the
task of presenting information in conformity withet principles, rules and legal regulations
specific to the journalistic activit{. In this sense, Randall shows that the role @fuanalist
is to acquire fresh information on things which afgublic interest and to “transmit it to the
readers as quick and as accurately of possibn imonest and balanced mannher”

As a result of his objective activity, the jourmsalmay contribute to the understanding
and rectification of the negative aspects in theiaddife, thus creating a perfect balance
between the private interest and the public inteesa result, by revealing extremely serious
facts, the journalists brought important contribos in taking certain normalisation measures
of the activities envisaged, in numerous situatioseme of them proving to be of
considerable importance for the smooth runnindnefsocial, economic, politic life eté.

The advanced technologies used by the journalistdhe mass-media activity
substantially influences the globalisation aspeassthe people are becoming “contingently,
aware of the multitude of events occurring worldstidnd which had been normally ignored.
Global expansion of the modern institutions wouldvér been impossible without the
involvement of knowledge which is represented keyriews™’.

Mass-media and democracy

The multitude of reactions towards the relation matbmocracy can be reduced to
two main positions: an essential one is the cr@tiduought, which accuses the limitations

such as: cultural anthropology, genetic or intemhn psychology” (See Gilles FerreBlicsionar de sociologie,
Polirom Printing House, 3 1998, p. 206)

9D, sandru, S. BocanceMass-medigi democraia in Romania postcomunist‘Institutul European” Printing
House, lai, 2011, p. 91.

Y1See S. Chelce®ersonalitatesi societate in tranzie, “Editura Siinta si Tehnici” Printing House, Bucharest,
1994, pp. 204 and following, which shows that thist fstep towards a change in attitude is the “dngvof
attention concerning the message” and that thes niécessary “for the message to be understood’tte last
phase consists in “accepting the content of theeets/e message”.

2M. Coman,Din culisele celei de-a patra puteiCarro Printing House, 1996, p. 104.

13).,U. Rogge, K. JenserEveryday Life and Television in West Germany: Anpdthretic-Interpretive
Perspective on the Family SysteBage printing House, 1988, quoted by Roger Siteee,Televiziunea in
viara cotidiani, Polirom Printing House, & 1999, p. 53.

“See H. J. Gandeciding What's Newsantheon, New York, 1979, p. 282, which states tifamews must
contain a multiple orientation, reflecting on tHarplity of opinions and perspectives.

*D. Randall Jurnalistul universalPolirom Printing House, §& 1998, p. 37.

®For example, the journalists Bob Woodward and @aminstein published, in the year 1972, in the daily
“Washington Postdocumented information (obtained from confidehsaurce) from which it resulted that,
under the patronage of the president of the SUAh&T Nixon and with the involvement of the Central
Investigation Agency (CIA), the illegal intercepti@f the conversations of the “democrats” was atetil, by
means of a system installed at the headquarterthefDemocratic Party, in the Watergate building in
Washington. As a result of the disclosure madenbytwo journalists, the president had to resign.

YA. Giddiness;The Consequences of ModernRplity Press, Cambridge, 1990, pp. 75-76.
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imposed by the media logics of the classic formsntdraction, and the second one, which
insists on the “co-substantial” relation betwees ttedia and the democratic operfhg

The premise of manifesting a solid opposition whrelpresents an indispensable
element of democracy is represented by the chamdeeély and publicly express one’s
conviction by means of the media.

On the other hand, the parties that came to powercampelled, as to keep their
position, to contribute to the formation of the palopinion, with the help of the mass-media,
thus bringing at their disposal their own perspesiand beliefs.

Who wishes to exercise the right to free manifestabf opinions must present the
possibility of being informed regarding the thirtks is interested . One can not form his
own judgements, if he does not know the facts.wkrks which are of public interest and
with which the citizens must be familiar with inder to form justified political judgements
must be discussed publicly, as an important rot@isisense is defined by the journalistic.

Only those regimes which are submitted to the attenof the public opinion, by
means of the mass-media, take the political matofithe citizens seriously, as it can not be
consolidated by means of the publiéfty

The culture of the époque in which we live is rethto the media and the culture of
the image which developed in modernity presupptsesnter-reaction of image, sound and
word in forms which create significant structuresmetimes which influences the population
significantly*.

The media cultures distinguished by ityariety which is continuously enriched by
new technological improvements, its penetration tie most intimate spaces of the
anthropology of the daif, of the collective and individual experiences. Félkation between
the media culture and the industrial type cultwevident by the replication of production
and reproduction models which are traced backeathss-medfa

Conclusions

In conformity with the traditional liberal conceptis, the essential role of the
journalists and the mass media is that of actinigsitapacity of a watch dogMatchdodf”,
by criticizing the wrongful measures and actionstloé stat€, as it considers that by
revealing certain abuses to the public authoritieghe powerful institutions, in general, an

. Petcu Sociologia mass-medi®acia printing House, Cluj-Napoca, 2002, p. 147.
¥D. . ParaschivSistemul saninilor in dreptul internaional public CH Beck printing House, Bucharest,
2012, pp. 155-156.
“\Waldemar Besson, Gotthard Jaspzas Leitbild der modernen Demokratie. Bauelemeirterdreiheitlichen
StaatsordnungBundeszentrale fiir politische Bildung, Bonn, 1990. 30-45.
“IFor example, in the electoral campaign from theryd®60, Kennedy, following the Roosevelt modelpwh
successfully used the radio — by developing a arteof the presidential communication” — realizdu t
importance of television for an efficient communioa with the electorate, thus obtaining the funitiof
president of the USA although 84% of the paperstrotied by the republicans were against him (See V.
Duculescu, Constaa Gilinoiu, Georgeta DuculesciDrept constitional comparat Lumina Lex printing
House, Bucharest, 1996, pp. 74 and foll.).
22). Alexander, S. Seidemafulturi si societate. Dezbateri contemporanénstitutul European” Printing
House, 2001, pp. 223-297.
“In the USA, the internet sites had a consideramleoitance in the electoral campaign developed tada
Obama by means of his supports that used means avadable by the staff candidate. the key eleneing
denominated $ocial networking After president Obama raised the internet to ewel of political
communication, the phenomenon spread with the spekght over the Globe (Dani€landru, Sorin Bocancea,
[10], p. 141).
“The term ofWatchdogderives from the necessities of the free markédedis and public manifestations of the
individuals. Being defenseless in the confrontatiath Power, the citizen delegates part f that poteethe
politicians, and the other part to the media ireotth control the first. Thus, journalists have twain functions,
namely function the activity of the politicians atwdcorrectly inform the citizens (Doru Pop, [1p.[A13-14).
3. CurranMass-media and Societylichael Gurevitch Printing House, Rutledge, 1994, §2ff in Doru Pop,
op. cit, p. 223.
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equilibrium may be achieved in the society whickoisnaintain it within the parameters of an
authentic democracy.

In this sense, Jefferson declared that, if he shalgcide between having a
government without newspapers and having newspaipleout a government, he would not
hesitate in choosing the second optfoiManaging to impose itself with difficulty befotke
powers who are attempting to prohibit, control orrapt it, the media communication is thus,
in its founding inspiration, the fruit and manifasdn of a fundamental liberty: the liberty of
thinking and free expressioh

All powers present counter-powers, however therenig one exception which does
not abide this rule: the media power. Democradiesaarisk when one of the powers does not
have a counter-pow&r
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Abstract

The Kosovo region was always the “cause of figlatvieen Serbians and Albanians,
Kosovo becoming a long source of hate between wwee populations. The Serbians
considered Kosovo the “Saint Land”, some kind ofudalem. They provided historical
arguments as well: they were saying that the teryitof Kosovo province was situated in the
centre of their medieval empire; on this territomere the main religious “flags”, which
helped the Serbians to achieve their own cultudahtity, in this region being situated their
main monasteries built during the medieval period.

The Serbian writer Dobric@’osi¢ stated in 1999 that Kosovo province “is not only a
piece of land, it represents the Serbian identi#glf. With the loss of Kosovo... the Serbian
people was mutilated”.

In this study, a range of observations are providedetymology, a brief history, as
well as the causes which determined the beginnimgmaflict.

Keywords: Kosovo, Yugoslavia, Kosovo-Metohia, Army of Likeratof Kosovo,
NATO.

Introduction

In 1871, at Prizren, was organised a reunion ofb&ers, where was discussed the
possibility of reconquering and reintegrate the yree of Kosovo in the “old Serbia”,
whereas the Serbia Principality was already doingnp for the expansion of Ottoman
territory. In 1878, was signed a Peace Agreemernchvitipulated the transfer of the control
of Pristina and Kosovska Mitrovica towns to Serbians aheé twvaiving to ottoman
jurisdiction, whereas the rest of Kosovo provineenained under ottoman control. In the
same year, the Albanian ethnics formed the Leagua Prizren, which aspirated to the
unification of all Albanians, following to acquirautonomy in the Ottoman Empire. The
League from Prizren governed Kosovo until 1881,mihevas abolished by Ottoman troupes.

I. Observations on the name of Kosovo province

A theory about the name of Kosovo states that mhe® from the Serbian neuter
possessive adjectiles which means “merlé” Kosovo Poljemeans “merle field”, the place
were took place the famous Battle from Kosovo Polje

The region currently known as “Kosovo” became adstiative region since 1946, as
Autonomous Province of Kosovo and Metchidn 1974, the composition “Kosovo and
Metohia” was changed in “Kosovo”, on Autonomous\Rmoe of Kosovo and Kosovpbut

! http://opinionleaders.htmlplanet.com/koskosovalhtm
2 It took place on the day of Saint Vitus (Jund'1&urrently celebrated on 981389 between a coalition of
Serbian boyars and the Ottoman Empire.
% It was an autonomous province of Serbia within gheat Yugoslavian federation which existed fron#@.9
until 1974.
“ It was one of the two autonomous socialist regiohshe Socialist Republic of Serbia and was a pért
Federative Socialist Republic of Yugoslavia sin6&4. until 1990.
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in 1990, was renamed after the previous name asnAotous Province of Kosovo and
Metohia.

The entire region is known a&sovoin Romanian, and in Albanian &osova In
Serbian, it is made a distinction between the Badt\West part; the term &fosovois used
for the East part, whereas the West part is célletbhia

The formation of Kosovo Republic is the result afcdmposition of Yugoslavia,
mainly of the War from Kosovo between 1996 to 198f% nationalist renaissance from
Balkans under the domination of Ottoman Empireha XIX century, and mainly of the
conflict between the Albanian and Serbian natidiesli

. Brief history

2.1. Prehistoric and medieval epoch

During the Neolithic epoch, the region of Kosovosweithin the extension of Via
Culturé®, which was populated by Dardens between IV — btgeChrist. Later on, the region
was conquered by Romans in 196 before Christ atehrated in the Roman province
lllyricum in 59 before Christ.

In 87 before Christ, the region of Kosovo became: paSuperior Moesia In 850s,
Kosovo was attached to Bulgaria, later on, in 10®as conquered again by Byzantines. As
the Slav resistance managed to prevent the confiBgaantine empire in the region, most of
the times, the Kosovo region passed on the one,l@anoh the suzerainty of Serbians or
Bulgarians, and, on the other part, in the suzgraof Byzantines, until the Serbian
Principality Rascia conquered it in the Xl century.

Under the full suzerainty of Serbia Kingdom untietend of XII century, the Kosovo
region became a laic and secular medieval Serl@atrecin Nemangi dynasty in the XIIl
century, with the Patriarchy of Orthodox Churchiatied at Pé. The peak was reached upon
the formation of a Serbian empire in 1346, whicfieral371, turned from a medieval
monarchy into a feudal kingdom. Kosovo became #mal |lof inheritance of the House
Brankovi¢ and Vitrn®,

In 1389 takes place the Battle from Kosovo Poljenvly the ottoman forces, which
defeated the coalition of Serbians, Albanians arabnBans governed by prince liaz
Hrebeljanovicl.

2.2. History of Kosovo pachalic

Kosovo was part of Ottoman Empire since 1455 uifil2, first as part of Rumelia
pachalic and starting with 1864 as a separate pcevi

On the initiative of Roman-German king Leopot@ih 1690, the Patriarch of Serbia
from Péc, Arsenie lll, would have governed the catmn of a contingent of around 37,000
families, most of them Serbians, from Kosovo arttepotegions to Austria. However, several
migrations of Christian Orthodox from Kosovo folleds as well during the XVIII century
during the great Serbian migration. In 1766, thek$wabolished the Patriarchy from Péc and
createdizya, a tax system belonging to non-Musulmans, affgatmuch more the position of
Christians in the region. In contrast, many Albanhiefs converted to Islam, winning

® It was incorporated during the anti-bureaucragigotution by the government of Slobodan Méwici (the first
president of Serbia, occupying the position on M4y1989, until July 28 1997) since 1990 until 1999.
® The Vinta culture / Turdaculture was an European culture (between the mmillens 5 and 3 before Christ)
extended around the Danube in Romania, SerbiaaBalgnd Macedonia. The name of the culture comues f
Viné¢a, a suburb of Belgrade where in 1908 were diseavéhe first archaeological rests.
" Moesia, sometimes written Moésia, was the antieam province situated today on the territory ofstates of
Serbia, Bulgaria and Romania. Geographically, itsimated between the Black Sea on east, the Balkan
Mountains and the Sar Mountains in south, the iv@éna on west and the Danube river on north.
8 http://ro.wikipedia.org/wiki/Kosovo.
® https://www.cia.gov/library/publications/the-worfdctbook/geos/kv.html.
191 eopold I (born on Juné"a1640, Vienna and dead on Ma$} 5705, Vienna) from the House of Habsburg was
emperor of the Saint Roman Empire between 1658-1H85%vas also king of Hungary, Bohemia, and Croatia
The Saint Roman Empire was an empire extended tr&e=urope since the Middle Ages, since 962 amd u
1806, when it was abolished on the initiative ophligon.
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prominent positions during the Turkish region. @a whole, “the Albanians had less causes
of concern”, and sometimes they were persecutindglyhahe Christians on behalf of their
Turkish leaders. The final result of the four cems and a half of Islamic domination was
marked by a decline in the demographic structutb@fSlav Christian from Kosovo.

With the “renaissance of nations” in the whole ®eliaist Europe, began the Albanian
nationalist movement, focused in Kosovo, and wiltiahsed ethnic tensions and a long fight
between Christian Serbians and Musulman Albantans

In 1871, at Prizren, was organised a reunion obi8es, where was discussed the
possibility of reconquering and reintegrate thevproe of Kosovo in the “old Serbia”,
whereas the Serbia Principality was already doitang for the expansion of Ottoman
territory. In 1878, was signed a Peace Agreememtiwstipulated the transfer of the control
of Pristina and Kosovska Mitrovica towns to Serbians ahé twvaiving to ottoman
jurisdiction, whereas the rest of Kosovo provineenained under ottoman control. In the
same year, the Albanian ethnics formed the Leagome fPrizren, which aspirated to the
unification of all Albanians, following to acquirautonomy in the Ottoman Empire. The
League from Prizren governed Kosovo until 1881, mihevas abolished by Ottoman troupes.

2.3 Kosovo in the XX century

The movement of young Turks supported the cengdlgovernment and opposed to
any kind of autonomy wanted by Kosovarians, mafilyanians. In 1910, an Albanian revolt
extended from Pgtina and lasted until the visit of the ottoman anlin Kosovo, in June
1911. In 1912, during the Balkan wtsmost part of Kosovo was captured by the Kingdom
of Serbia, whereas the region Metohia was conquieyetie Kingdom of Montenegro. Later
on, an exodus of Albanian population took places 8erbian authorities promoting the
creation of the new Serbian establishments fromokos as well as the assimilation of
Albanians by the Serbian society. The state of Kogwovince was completed the next year,
by the Treaty from Lodon from 1913.

During the winter between 1915-1916, during thestRiWorld War, the Serbian army
was withdrawn from Kosovo, thus the province wasupied by Bulgaria and Austro-
Hungary, further on, in 1918, the Serbian army etaaway the Central Powers. After the
First World War, on December'11918, the monarchy was turned into the Kingdom of
Serbians, Croatians and Slovenians, and Kosoveshe®d in four counties, three belonging
to Serbia (Zveéan, Kosovo and south of Metohia) and one from Moegeo (north of
Metohia). Nevertheless, the new system of admatisin from April 26" 1922 divided
Kosovo in three regions of the kingdom: Kosovo, d&asind Zeta. In 1929, the kingdom was
turned into the Kingdom of Yugoslavia and the tergi from Kosovo was reorganised.

In 1935 and 1938, two agreements between the KmgoibYugoslavia and Turkey
were signed for the expatriation of 240,000 Albasidrom Turkey, but which were not
completed due to the Second World War

In 1941, Kosovo and Yugoslavia got involved in 8econd World War after the Axis
Powers invaded Yugoslavia in 1941 and a great gaKosovo became part of Albania
controlled by Italians, and other parts were assigio Bulgaria and Serbia, being under the
military administration of Nazis Germany. The Igaifascist regime of Benito Mussofihi
was exploited by the nationalist feelings of Alars, to encourage it to create the Great
Albania”, including as well the province of Kosovo, whictasvobtained during the Second
World War, period when dozens of thousands of Sesbwere chased away from Kosovo.

Y http://ro.wikipedia.org/wiki/Kosovo.

12 The Balkan wars were two wars in south-east Euiofd®12-1913, during which the states of Balkaadiee
(Bulgaria, Montenegro, Greece and Serbia) firstgo@ned the ottoman territories Macedonia, Albamid the
majority of Thrace, and then agreed on sharingelréories conquered.

13 http://ro.wikipedia.org/wiki/Kosovo.

4 Fascist leader of Italy between 1922 and 1943.

!> The term of Great Albania refers to an irredentiscept of lands beyond the borders of AlbaniauRbp,

which are considered part of a larger national lhgdsome Albanians, in terms of a current or histdr
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After many revolts of partisans, led by Fadil HoxKasovo was liberated in 1944 and
became province of Serbia within the Democraticeffation of Yugoslavig.

2.4. Kosovo in the communist Yugoslavia

After the Second World War, in Yugoslavia is inst#d the communist government
of Josef Broz Tito. In 1945, in Kosovo it is instid the militarised administration, and the
secret police of Tito arrests all nationalist Allzars who wanted the union of Kosovo region
with Albania or the formation of a Kosovarian state

During the years 1955-1956, thousands of Albaniaese deported in Turkey. A
demographic analysis of Kosovo province duringytbars '70s shows that the report between
the Serbians and Albanians was of one Serbiamw Albanians.

2.5. Kosovo after the fall of communism

After the fall of communist block and of Soviet dnj the world, recently escaped
from the Cold War, witnessed the disintegration Yafgoslavia and the appearance of
secessionist movements in the former Soviet repsibli

In case of Yugoslavia, certain regions asked fochmautonomy, wanting to go further
than the frame offered by the internal constitwsioorganisation. Kosovo is another kind of
region. In 1945, the Kosovo-Metohia region was@ssil the status of autonomy in Serbia,
status consolidated in 1963, then in 1974, on theasion of amendment of federal
constitution and abolished in 1989 by Slobodan Aé&ilaci, the former president of
Yugoslavia. After the Albanian ethnics in the prme reacted violently with respect to the
withdrawal of the status of autonomy, Mi&vici sent in 1990 the Yugoslavian army in
Kosovo and dissolved the parliament of the provinoe September 1990, the Albanian
ethnics from Kosovo organised a referendum decidimg secession from Serbia and
Yugoslavia. It is obvious that the results of sueferendum couldn’t be acknowledged.

Before the firm attitude of Yugoslavian authoritigsrmed, starting with 1992, from
Serbia and Montenegro), the Albanian ethnics osghia guerrilla movement, attacking
mainly the Serbian police forces. The tension iaseel very much, the Serbian authorities
reacted again very tough, forcing the Albanian bitzsents of province to abandon their
dwellings. Albania contributed as well to this sition, supporting with weapons the
movement of Albanian ethnics in the province. A¢ #nd of 1998’s summer, the problem of
Albanian ethnics from Kosovo, called by them Kos@uas, became already a humanitarian
problem which drew the attention of the internasilocommunity, as well as the application
of the disposals of United Nations Charta and imggonal law.

At the end of the year 1998, the Serbian authsridenched an offensive against the
Army of liberation of Kosovo (paramilitary formatioof ethnics), which determined the
involvement of international community by the dission from Rambouillet from 1999,
discussions which didn’t bring any real restilt$n March 1999, NATO launched a range of
air bombardments against Serbia, bombardments whath the expected effect, as the
Serbian military forces withdrew in June 1999 frtma province.

On October 1% 2003, the Serbian and Albanian Kosovarian leadgthered in
Vienna for the first discussions after the endhef ¢onflict from 1998-1999.

In December, ONU determines a range of standardshvidosovo has to accomplish
in order to launch the negotiations with respecth® determination of the final status in
2005.

In October 2005, the ambassador Kai Eide recomniendehis report that the
discussions related to the future region of Kossivould continue.

presence of Albanian population in such region® f&1m refers to the inclusion of Kosovo provinge well as
of some territories from the neighboring countridsntenegro, Greece and Macedonia Republic. Thaéns
are using the most the term of Ethnic Albania.
18 http://ro.wikipedia.org/wiki/Kosovo.
7 Alan Day,Political and Economic Dictionary of Eastern Eurgi@&BR: Europe Publications Limited, London,
2002, p. 301.
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Subsequently, the ONY General Secretary, Kofi An@gpointed Martti Ahtisaari on
the position of special representative for the dowtion of the political process concerning
the future of Kosovo province. In February 2006ibefe discussions concerning the status
of Kosovo province under the auspices of the spegaiesentative of ONU, Martti Ahtisaari.

[ll. Causes of conflict

There were several causes which determined théicdndm Kosovo in 1999, but an
immediate cause of this conflict was Slobodan b&laci and his manner of persecution of
Kosovarian Albanians during his mandate as presidein the Federal Republic of
Yugoslavid®. His persecutions determined eventually the aveatif a violent opposition of
Kosovarian Albanians against Serbians, first byating anArmy of Liberation of Kosovo
(Ushtria Clirimtare e Kosovés - UCK) and then bg guccessive acts of violence between
1998 and 1999. However, the antecedents of comflEeback in the histoty

The Serbian writer Dobric@osi stated in 1999 that Kosovo province “is not only a
piece of land, it represents the Serbian identitith the loss of Kosovo... the Serbian people
was mutilated®,

Some commentators state that Serbia has lost Ko$owacenturies, since the
population of province began to become more ancerddibanian. The province populated
today to an overwhelming extent by Albanians (9@kg@sn’t see any reason to remain in the
structure of Serbfa It may be said that practically speaking Kosoas mo longer been a
part of Serbia since 1999. Thie factoindependence began immediately after 1989, when
Ibrahim Rugova became the president of the parsiée in Kosovo. When the participation
of Albanians to public institutions was discourag®ed Serbian authorities, they withdrew,
creating parallel administrative structures. Thestexice of a parallel state in Kosovo (with
schools, hospitals etc...) reflects the self-confateaf the Albanians from the province. This
wouldn’t have been possible if the province had@hefited of a wide autonomy since the
beginning of '80s and if a range of officials, ergeand contractors hadn’t been educated at
the University of Pgtina (founded in 1970) which became the centre dbaAian
nationalisnd®. In 1991, the province declared its independencéhfe first time, but it wasn't
acknowledged by the international community. Howeweside the parallel administrative
structures, Kosovo did not accomplish the condgiastipulated for statehood in the
Convention from Montevidéd. Currently, Kosovo has a somehow dual statuss itdt an
independent and internationally acknowledged staieat the same time it is independdat
factofrom Serbia by an international protectofate

The problem of Kosovo province appears, in manpeets, as a model of classical
crisis of a minority nationalism (but majority inpart of the territory). For too many analysts,
the crisis of the province was rushed (and credigdhe awkwardness and irresponsibility of
central authorities who were not able to anticigheeresult of their actions.

In the case of Kosovo we encounter traditional elets of the movements of national
emancipation:

- fast demographic increase of a minority;

- economic under-development which determined naltidisaatisfactions and claims;

'8 Anca Riusescu, Nicoleta-Elena BuzatBtate’s Recognition and Succession Act as Contemptssues in
International Relationships. Case Kosodde 18" International Scientific Conference "The Knowledgsed
Organization”, Sibiu, Roménia, 14-16 June 2012, KBOnference Proceedings 2 — Economic, Social and
Administrative Approaches to the Knowledge-basedaDization, “Nicolae Blcescu” Land Forces Academy
Publishing House, pp. 748-753

19 http://invataistorie.blogspot.com/2011/06/conflietlin-kosovo-1998-1999.htm.

% Tom GallagherBalkans in the new millennium: in the shadow of wd peaceHumanitas Publishing house,
Bucharest, 2006, p. 46.

L http://www.ecmi.de/information-services/enrichémks/67/kosovo-crisis-links/?no_cache=1.

22 http://www.ceri-sciencespo.com/archive/decjan¢arpdf.

2 http://www.ejil.org/pdfs/14/5/455.pdf.

24 http://www.ceri-sciencespo.com/archive/mars06/petelence_kosovo.pdf.
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- creation of a national consciousness consolidatgdliteracy and access to
education;
- repression by the central government.

Conclusions

The question asked now is: should the separad®rfactoof Kosovo opposite to
Serbia to evolve to the constitution of a new sareand independent state? On point 6 of the
Declaration of the Group of Contact for Kosovo daB4.01.2006 are reminded the directory
lines set forth in 2005 by the group of contactstiated by the United States of America,
United Kingdom, France, Germany, Italy and Russia.impossible to return to the situation
previous to the year 1999, Kosovo cannot be divigedween Albanians and Serbians who
are concentrated in the north part of province 1dfli@) and it is impossible the union of
Kosovo with any part of a country or with anotheuntry. The same declaration reasserts the
need of a government relying on multi-ethnic basessidering the conditions to provide a
safe environment, duty which is incumbent upon KEORhe plan of Ahtisaari presented in
January 2007 goes further than the conclusionshefGroup of Contact, anticipating a
supervised independence for Kosovo.

If this province of Serbia becomes an independeie smay Kosovo become a model
to follow for other regions which coquette with tldea of becoming independent states? May
Kosovo become a dangerous precedent? If we coesidbe conclusions of the group, the
answer would be rather negative, since the sitnafiom Kosovo is the result of ethnic
conflicts, of ethnic purification and of the evefitsm 1999. The Group of Contact reasserts
the fact that the state of Kosovo cannot be regdléaut by considering the Resolution no.
1244 of the Security Council, resolution which dong the suzerainty of Serbia over the
province (the exact formula referred to Yugoslavitormed of Serbia and Montenegro) and
granting a wide autonomy to the province. If thase the principles agreed by the Group of
Contact, why it is accepted so easily that the pedelencede factoof Kosovo has to be
acknowledged as well as a juridical reality? Itrige that such solution would possibly solve
the existent situation, but it would generate othere serious which could involve Eurasia in
a devastating war. The rules of international lawnat stipulate a secession right, and the
appearance of some new states is possible onlyhbyatknowledgement of the other
independent states. Do these states afford to whaeules of international law and to see
one day their own territories amputated? Even whé€osovo took place a genocide attempt,
this cannot mean granting a secession right. Tihwgpuld mean that the principle of state
suzerainty and state integrity would be left withcontent. The international society may
apply means of pressure against some states thadtdubserve the rights of some minorities
(using even military means, but in compliance wilie disposals of the United Nation
Charta), but this does not mean the territorial ataon of some states. The intervention of
NATO, authorised by the Security Council, was a hoitarian intervention in order to
protect the Albanian population risking to be entigrated by a dictatorial regime. Currently,
things changed, in Serbia there is a governmenbdatically elected (in January 2007 were
organised legislative elections), and the coundrgspiring to enter in the European Union,
hoping to obtain the capacity of candidate statelfe European Union.
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Abstract

The article aims to analyze the changes introdusgdhe new Criminal Code in
relation to the criminal law enforcement in timeainly in order to harmonize the criminal
provisions with some constitutional principles aatso, for the reason of their easily
application in practice.

From this perspective we can observe that the nemigal Code has taken over the
greatest part of the provisions nowadays into faand also, has eliminated those provisions
in contradiction with the constitutional principledmong the latter we can mention those
provisions which provide the retroactivity of thedetional punishment, education and safety
measures for reasons of public interest or the isifous relating to the optional application
of the most favorable criminal law in the closedesa We may see, also, the introduction of
the laws declared unconstitutional and the Ordiremof the Government among the laws
which are subjects for the application of the pijrhe of the most favorable criminal law.

Keywords: the law activity, ultra activity, non-retroactivityhe principle of legality
of the punishment, the most favorable criminal law.

Introduction
1. Introductory remarks

The adoption of a new Romanian Criminal Code inoadavith the new social and
political realities of Romania, a Member State lné European Union and of the Council of
Europe, requiring the rule of law in a democrattate governed by constitutional principles
and laws adopted in the spirit of the Constitutibas been advertised since many years ago.

After the implementation’s failure of the Crimin&lode adopted in 2004, the
Romanian Parliament succeeded to adopt a new Ra@madiiminal Code (embedded into
the Law no. 286/2009), the content of which does indicate a specific date for
implementation but provides in the article 446 maeph (3), a requirement for the
Government that within 12 months of its adoptiansabmit to the Parliament a draft law
relating to its application. Long after this dead%, on November 12, 2012, in the Official
Monitor of Romania no. 757/2012, has been publighedLaw no. 187/2012 surnamed the
Law of applying the new Romanian Criminal CodesTatest law foresees the date when the
new Criminal Code is going to enter into force, méyr-ebruary 1, 2014.

It is not our purpose in this article to analyzeetfeasibility of this process which
requires some huge transformations of Romaniancjadsystem within a relatively short
period of time. In the other hand, without refererto how this new Criminal Code was
adopted (by using the special proceeding of Ronman@overnment assuming its
responsibility in Parliament which entailed soméicism, especially in terms of overlapping
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the powers of the executive branch over the powelegislative branch) we propose
ourselves to analyze the main changes introducethdyew Criminal Code regarding the
criminal law enforcement in time by taking in acobthe text content of the newly adopted
provisions, by comparing them with those of therenir Criminal Code and also, in some
particular aspects, with similar provisions of tfegeign legislations. We try to emphasize our
opinions regarding the drafting committee’s argumsefor making some changes to the
current provisions, whether they are more or asslenotivated.

2. Some general comments on the layout of the chaatdicated to the criminal law

enforcement in time.

The first change that introduces the matter underdiscussion is the reverse of the
sections’ order of the Chapter I, “The criminal&nforcement”. It has been arranged by
firstly placing the section on “The criminal law fercement in time” and following the
section on “The territorial enforcement of the dnal law”. Even though only a symbolic
one and not influencing the enforcement of the ranlaw in its core content, this reverse of
the sections’ order is not totally irrelevant.dtdaused by the deep changes of the geopolitical
environment of the Romanian society nowadays, fiayafrom that one existed in 1968, the
year of adoption of the current Criminal Code.tlfteat time the legislator had considered the
supremacy of therinciple of territoriality in criminal law enforcement, as an expression of
the policy of “independence, and non-interferentehie internal affairs of another state” a
very sound slogan of the Romanian communist stdégidership, the current situation is
radically different. Given the fact Romania is n@wE.U. Member State which means a
voluntary transfer of some of its attributes of e@ignty to the supranational E.U.
institutions, is, also, a party of some internadiotreaties creating supranational authorities
such as the International Criminal Court, or takingaccount its involvements in some
international agreements aiming the States’ codjp@ran order to suppress the cross-border
criminality, the principle of territorialityhad to be seriously adjusted. No less important in
reconsidering therinciple of territoriality is the fact that within the E.U. borders, the free
movement of the nationals of every E.U. Membere&Stas guaranteed and also, the current
phenomenon of globalization means an increasingtyek of the people’s mobility. These all
above mentioned phenomena do inherently influehegphenomenon of criminality and also
entail some changes which affect the absolute swgurg of the national criminal law over the
territories of the states. As a result, the nafiaoghorities have to reconsider the principle of
territoriality of the national criminal law as wells many other principles related to the
national criminal law enforcement.

For these reasons, we conclude, the matter ottingnal law enforcement in time
prevails. It's likely the reason why, the authorfstioe draft new Criminal Code did the
reversal of these two sections. As a general ceimiy we also observe, the matter of
criminal law enforcement in timender in the new Criminal Code, underwent somengea
which unveils the aim of the legislator this matieibe reshaped in the light of constitutional
principles like:the legality of penaltieghe non- retroactivity of the criminal law, the mos
favorable criminal lanandthe separation of the state’s powers.

3. The principle of criminal law’s activity

Enshrined as a basic principle of the criminal ldlme principle of criminal law’s
activity, as stipulated in the content of the Article 3, Sectibrof the new Criminal Code
remains unchanged and states that “the criminal $hall be applied to all the crimes
committed during the time this law is into forcérhis principle is nothing more than a
corollary of the constitutional principle dégality of incrimination and punishmentand
therefore, the legislator did not find as necessagmend the existing rule.

Neither the existing provisions, nor the new CriatitCode provides some details
about the moments the criminal law enter into or @uforce, for which, we conclude the
legislator makes a tacit reference to the genenatiples governing the matter.
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In what concerning the entry into force of a crialifaw, is not to point out any new
rules than those of the Article 78 of the Congtitutwhich provides, as a general rule, the law
comes into force 3 days after the date of its gakilbn in the Official Monitor of Romania, or
on a specific date provided in its content. In whegarding the going out of force of a
criminal law or only of some provisions containelderein, we have to make some
commentaries about the specific provisions of e Griminal Code.

Until couple years ago, the only cases a law oresprovisions of a law went out of
force were determined by the legislator’'s actioff®e first situation was where the legislator
adopts a new law which revokes or amends the laferge in that moment and the second
situation was in the case of so caltechporary law which provides in its content the law is
going to be applied only for a specific periodiaié¢ or under certain special situations.

However, according to the current reality, these Wways depicted above, proved to
be insufficient and therefore another ot judiciary wayjs going to be opened by the new
Criminal Code. This new way provide the possibityaw or statutory provision (not just
criminal) should not be applied, although it is mepealed, amended or reached the end, if
declared unconstitutional by the Constitutional €@f Romania or incompatible with the
EU legislation by the Court of Justice of the Ewap Union (CJEU). These above mentioned
courts have exclusive attributes to interpret thiestitutional or E.U. legislation and both of
them prevail over the national criminal laws, tleeidions of these courts become mandatory
and therefore, every national court is obliged twogpply the criminal provision into the
question. Thus, we assist to the emergence of awsgmnof going out of force for a criminal
law.

4. The extra-activity of the criminal law.

Beside the mentions we made in the previous sedlwout the principle othe
criminal law’s activity it seems to be natural to mention also the exweptio the rule of
activity, i.e., the situations where a criminal law extensigffects beyond the moment it went
out of force, namely, theltra-activity of the criminal lawor the situations where a law is to
be applied even to the crimes committed beforentsy into force, namelghe retroactivity of
the criminal law In regulating these situations exktra-activity of the criminal laywas we
previously mentioned, the legislator tried to cir@acribe the new Criminal Code provisions,
as much as possible, to the light of the constitti principles. In what regarding the matter
we refer to, the Article 15 paragraph (2) of then§td@ution, summarizing the both situations
of activity andextra-activityof the criminal law, state§The law provides only for the future,
excepting the cases where is to be applied the fawstable criminal law”.In other words,
the constitutional provision establishes #utivity andthe most favorable criminal laas key
principles relating to the scope of the criminal lanforcement in time.

If we refer to what changes the new Criminal Coslggaoing to introduce on these
issues, as a general note, we can see a clearomaftihe situations of the criminal law’s
extra-activity in every stage of the criminal predangs, we also see some of the current
provisions were removed as they do not comply witghconstitutional principles, as well as a
harmonization of the principle dhe most favorable criminal lawvith other constitutional
principles likethe separation of the powers in the stat¢he legality of the punishment

4.1. The enforcement of a decriminalization.law

The Article 4 of the new Criminal Code, entitlediie enforcement of the
decriminalization law’, takes only the content of the first paragraphhef Article 12 of the
current Criminal Code, entitleThe retroactivity of the criminal law; which states that an
old criminal law does not apply and all its cons=mes cease, where a new law
decriminalizes a fact which is a crime accordingh® old law. The content of the paragraph
2 of the current Criminal Code statifihe new law which provides safety measures and
educational measures also applies to the crimdélsostithe trial” was not considered as being
a case where to apply the principletioé most favorable criminal lavso, it did not pass the
test of constitutionality and therefore this teidaghpears in the new Criminal Code.
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In what regarding the above mentioned provisioarghtare some opinions in doctrine
according to which, the safety and educational nmegsshould not necessarily be regarded as
punitive measures in their nature and that theypaoeided by the criminal law rather as
means of protecting the public interest than asswafycoercion. Based on this concept, the
current Criminal Code established that these meassiould not be applied in relation to
when the crime has been committed but to the tirnhenathe crime is on the trial. Thus, the
intervention of the legislator by adopting theseaswges is nothing more than a fresh
expression of the current willingness of the sgdiet

Even if the new regulation does not change thel legire of these above mentioned
measures, their retroactive enforcement is no rpossible, because they are contrary to the
constitutional principle enunciated in the Articlls paragraph (2) of the Romanian
Constitution.

4.2. The enforcement of the most favorabtainal law.

Established in the current Criminal Code and themBwan Constitution, this
principle of criminal law is also previewed in thew Criminal Code, with the mention, its
provisions have suffered some changes.

The reason to apply this principle into an ongoangninal proceeding is that of
making a kind of social equity. Thus, if a new anal law is more lenient than that into force
at the moment the crime has been committed, theeeins to be natural to apply it even to
the facts committed before its entry into forcecdese this new criminal law meets the new
demands of the society for alleviated conditionscoiminal liability, as expressed by the
legislator. In the opposite situation, if the newntnal law is less favorable, then it is
abnormal and against the constitutional principfe legality of the penaltiedor the
perpetrator, who is expected to behave accorditigetoequirements of the law in force at the
moment of the crime commission, to burden some reevere conditions, as provided by the
new criminal law, just because these are undersaedzking in accord with the current will of
the society.

Known as“eclectic” or “two-dimensional”, this above mentioned theory about the
enforcement ofthe most favorable criminal layrevails nowadays in this matter of the
criminal law. Its double dimension consists in thet, on the one hand, it takes the opinions
of the classical school of law relating to thi&ra-activity of the criminal lawconsidering the
subjective rights which the person has already iaeduon the other hand, it takes also the
opinions of the positivist school’s representativegardingthe retroactivity of the criminal
law, as it represents a fresh view of the society @sd a better response to the crime in
question.

We can note, also, that in the new Criminal Cols, tnhatter has been restructured in
the sense, its provisions were delimitated accgrtiinthe fact there is or there is not a final
decision of the chamber in the trial. This separaseems to be natural, because the things
the judges are demanded to do, are different sethwo cases.

4.2.1. The enforcement of the most favorable caimew until the chamber gives a
final sentence in its judgment

In this first situation, the judge who is demandedapply theprinciple of the most
favorable criminal lawhas to compare the provisions of the all crimiaals which were into
force in the period since the crime under discushiis been committed and until the moment
the final decision has been issued. Following,jtlige has to asses which one provision of
these laws, according to the principles of doctend the concrete situation of the case on the
trial, meets the criteria of being the most favégathen to apply it, accordingly. However, it

! See, V. Dobrinoiu, I. Pascu, I. Molnar, G. Nistama, A. Boroi,Drept penal, Partea general “Europa Nova”
Publishing House, Bucharest, 1997, p. 75.
% See, M. Basarab, V. Ra, G. Matey C. Butiuc,Codul penal comentat. Vol. |., Partea genérdHamangiu”
Publishing House, Bucharest, 2007, p. 52.
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should be mentioned that neither the present ron#w regulations have established some
legal criteria according to which, the judge magessthe most favorable law. Therefore, the
judge is called to determine, according to the oetecsituation, the elements that qualify a
law as being more favorable than others, but a amatibn of some provisions of those laws
in the aim of creating a more favorable situationthe accused, is not allowed

An innovatory provision of the new Criminal Codetims matter is that provided in
the Article 5 paragraph (2) which explicitly stateat among the laws, taken into account
when making the application of the most favorabimimal law, must be found also the laws
or part of laws which have been found unconstihalp as well as the Government’s
Emergency Ordinances (G.E.O.), regardless thetfest have been later approved by the
Parliament, amended, improved or rejected, provitted they had been into force in a
specific period of time, since the crime had beemmitted until to the final judgment of the
case. The reason for introducing this provisiomhsious. The mentioned above laws and
G.E.O., even if currently they are fully or parfyabut of work, they were in the past time into
force and applied in some concrete situationshdutie relevant period of time (i.e. since the
crime had been committed to the final judgmenthef tase). Consequently, if compared with
other criminal laws which were enforced within geme period of time and appear as being
more favorable, then, it is natural these uncamsdmal laws or G.E.O.s to be considered as
“criminal laws” within the meaning of the Article paragraph (1) of the new Criminal Code.

Another change in the new Criminal Code, belongatgp to this chapter is that
removing the content of Article 13 paragraph (2jh@ current Criminal Code, relating to the
regime of thecomplementary penaltiek the current regulatory regime has been set upe
in what concerning the application of tbemplementary penaltieg the sense the new law
will be always applied. The explanation of the Raoma legislator adopting this type of
regulation lies in the influences of thpmsitivist law schoolover the Romanian criminal
doctrine at the time the current Criminal Code badn adopted, that is, in the matter of the
complementary penaltiea new law always reflects the current needs eftitial defense in
a better way than the previews |4wshe legislator has chosen this regulatory pathmagt
probably because theomplementary penaltieare being imposed largely in the aim of
protecting the public interest. The fact that tbgidlator gave up this provision in the new
Criminal Code appears as being natural since itrasenes the constitutional principle of
non-retroactivity of the lawAs the only one exception is allowed where i®¢oapplied the
principle ofthe most favorable law criminal matters and the hypothesis of applyirtg the
regime of complementary penaltiesan not be excluded, makes us to conclude that the
provision to which we refer of the current Crimir@bde is obviously unconstitutional and
this is the reason of not including it among thevisions of the new Criminal Code.

4.2.2.The enforcement of the most favorable criminal &ter the final sentence in
the case is done.

Unlike in the situation presented in the previoasti®n, the judge in the position to
apply the principle othe most favorable criminal lawo a case definitively tried has a
different mission. The sentence of those caseslneady established, tipeincipal penaltyas
well as thecomplementary penaltyr safety or education measurashere appropriate. The
judge is required, then, to apglye most favorable criminal lasolely in those cases where
the new criminal law contains some lenient provisioegarding the limits of the punishments
or the measures above mentioned. The enforcemetheoimost favorable criminal law
appears to be justified even in some situationsr&vhegreat deal of punishment or measures
has already been done.

% The rule of tex tertia exclusion” supposes that a judge cannot combire dwmore favorable provisions
belonging to distinct laws, in order to create amae, as the most favorable. This is becauseutgej cannot
substitute the legislator. See V.sPain M. Basarab, V. Bea, G. Matey C. Butiuc,Codul penal comentat. Vol.
I, Partea general, “Hamangiu” Publishing House, Bucharest, 20054.
* Ibidem p. 58.
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The new Criminal Code has taken over some of theestiregulations relating the
situations where the new law must be compulsomplgliad, namely those of the Article 14
paragraph (1)-(3). We can see also, those regnfatielating to additional penalties,
education and safety measures provided in the |Artiel paragraph (4) of the current
Criminal Code have been modified. The provisionshef Article 15 regarding the situations
where the application dhe most favorable criminal lawg optional, does not appear in the
new regulation. Further, we are going to examinieiin each of these cases.

With respect to the principal penalties (i.e. tife tletention, imprisonment and fine),
the regulation remains unchanged, meaning thaheifsentence of imprisonment or fine is
greater than the maximum level set by the new aamiaw for the crime under discussion,
the penalty must be reduced to this maximum lef/¢h® new law and whether the new law
provides for a lenient kind of penalty, like someays of imprisonment instead of life
detention or or a fine instead of imprisonmentntitemust replace it with the maximum of
the penalty provided in the new law. If being peaved a fine in the new law, taking in
account the imprisonment already done, it can bwvwed in whole or in part. These changes
of punishment are required not only in the aim @blging the most favorable criminal law
but also in the aim of complying with the principéthe legality of the penaltiedf those
persons convicted under the old criminal law hatdualen a different kind of punishment or
in some limits greater than those required by #he law, than we would be in a situation of a
violation of this constitutional principle.

In what regarding the current provisions of theidet 14 paragraph (3), relating to the
additional penalties, education and safety measmeesan observe that their modification is
justified since they allow the new criminal lawlie retroactively enforced, even if it contains
some provisions more stringent than those of thdelaw. As in the cases mentioned above,
the regulation currently in force was designedaahat time, for reasons of public interest.
Currently, it would be contrary to the constitu@brprinciple which allows a retroactive
enforcement of a criminal law only if it's more fanable.

A substantive change introduced by the new Crim{Datle is the fact, among its
provisions are no longer previewed that regulatithgg optional enforcement of the most
favorable criminal law in the cases the punishmeraiready established by a final sentence”
as provided in the Article 15 of the current CrialirCode. From the explanations of the
Governmernt, which accompanied the draft new Criminal Codeirdurthe debates in
Parliament, we can conclude that the reason todapathe regulation in question is the
application of the principle of separation of themers in state, explicitly enshrined in the
Constitution. Based on this, it was considered biediveerres judicataas an attribute of the
judiciary branch and the principle tife most favorable criminal laas a result of adopting a
new criminal law by the legislative power, must &dalance. The legislator's aim was a
judicial sentence to be subject of modification tne legislative branch, only in some
exceptional circumstances. Specifically, if a cnali penalty was established by a final
sentence, then it will be rightly changed by thes h@w, according to the Article 6 of the new
Criminal Code, only if the nature differs or thmit of the penalty exceeds from those of the
new law. The reason is obvious, namely, to avoidoaflict with another constitutional
principle, namelythe legality of the penaltie©therwiseyes judicatacan not be changed by
the legislative or executive branch.

5. The temporary criminal law enforcement.

The provisions relating to this matter can be foumdhe both criminal codes. The
novelty is the fact, beside the provision of therent Criminal Code in Article 16, namely
“the temporary criminal law must be applied to tbemes committed while it was in force,
even if the act not been prosecuted or tried at thmae”, in the new Criminal Code, the

®> See*** Noul Cod Penal. Expunere de motiviHamangiu” Publishing House, Bucharest, 200%.p.
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legislator has added a definition of the tettemporary criminal law”. Thus the Article 7,
after the paragraph (1) which integrally took otlee content of the provision mentioned
above, states in the paragraph (2) that the temparaninal law is that'...which provides
the moment of its out of force or whose enforcenselimited by the temporary nature of the
situation which entailed its adoption'The definition has a beneficial effect in terms of
clarifying the concept ofemporary criminal lawbut otherwise, it does nothing but takes the
definition already existing in the Romanian crimidactrine.

Nevertheless, a problem in question still remaimdear after the adoption of the new
Criminal Code, namely that concernirige ultra-activity of the temporary criminal law,
because this temporary criminal law will be repthbg a new criminal law, most probably, a
more favorable one. The authors in Romanian crimg@ctrine support two contrary
opinions.

On one side are those who argue that the temporamnal law will be applied even
after the period it was in force, for the acts catted during that period and still not
definitively tried. The reason would be that itetexpress will of the legislator in this respect
since it explicitly regulated §0Otherwise, given the limited and not very longige: of time
during which it becomes effective, this temporaay lwill be deprived of efficiency in a
significant manner even more because is to be éqgbabat most of these acts will be
prosecuted and tried beyond the expiry of the teargdaw.

On the other side are those who argue that theaempcriminal law cannot be an
exception to the general rule of the enforcementhef principle ofthe most favorable
criminal law, as it has been expressly provided in the Conistituand prevails over any
provision of the Criminal Code. They say also,dt being provided an explicit exception of
the enforcement of this principle in what concegnithe temporary criminal law, a different
interpretation would cause major disruptions ircfice’.

Although the first view can be seen as a corregairaent in the need for an effective
enforcement of the temporary criminal law in a vepgcial period, we believe that given the
legal force of the principle which allows a moresdeable criminal law to be enforced
retroactively is likely to seriously limit thatra-activity of the temporary criminal law.

Conclusions

The changes introduced by the new Criminal Codatirgl to the matter othe
criminal law enforcement in timén the greatest part of them, were expected domug time
ago, for various reasons. Firstly, the enforcenoéiat criminal code, older than 40 years, who
survived a radical change of political regime, vie@soming more difficult to be enforced in
the same time with a new Constitution adopted i811%hich follows the model of the
democratic states and which provides guaranteggsrand freedoms for the citizens. Even if
not strictly in the matter discussed above, thevigions of the current Criminal Code clashed
several times the constitutional principles andefoe, the Constitutional Court was asked to
adjust a great part of these provisions. Over itlne,tthe number of these unconstitutional
provisions became greater and greater, and it heated the impression of a “patched
building which does not deserve to be reneweddbetentirely rebuilt”.

If the legislature has succeeded to create a madetefficient legal framework in the
matter to which we refer, is too early to say. What see is that the mechanism of
harmonization of each criminal provision with thenstitutional principles did work
efficiently and therefore, in the future, as lorggtlais Constitution remains unchanged in what

® See, T. Vasiliu, G. Antoniu§. Dang, Gh. Dirangi, D. Lucinescu, V. Papadopol, D. Pavel, D. Popestu,
Ramureanu, Codul penal, comentati adnotat, Partea genera] “Editura Stiintifica” Publishing House,
Bucharest, 1972, p. 83.
" See, M. Basaralirept penal. Partea generalvol. | & II, “Lumina Lex” Publishing House, Bucharest, 1995,
p. 61.
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regarding the principles above mentioned, we beliethat the exceptions of
unconstitutionality with respect to the criminabpisions will be invoked to a lesser extent.

Another category of changes were determined bystih@o-political realities that
characterize Romanian society nowadays. We reféredact Romania is a Member State of
the European Union, which requires certain starglardhe national legislation and also to be
harmonized with those belonging to other MembeteSta

On the other hand, as a State Member of the CoahE&ilirope which requires certain
standards in the administration of justice, implycirecognizing the jurisdiction of the
European Court of Human Rights (ECHR) and the rewendations of this court, the
Romanian state had to adapt its criminal legistatiocluding the provisions of the new
Criminal Code. There were not just a few the cotmis of the Romanian state by ECHR'’s
decisions caused by certain criminal provisionscivhiiolated the Human Rights Convention
and consequently, the legislator had been enfotoeddopt the new Criminal Code in
accordance with these ECHR’s requirements.

As a final conclusion we say that essentially ie tiear future for the new Criminal
Code is to enter into force, together with somecpdairal provisions, highly correlated, as to
allow a proper enforcement. It is quite possiblatteome of its provisions are still not
appropriate from a constitutional perspective orraéhation with the requirements of the
European standards but all these troubles can dmvesed. Its entering into force, even
though with some challenged provisions, will be #meall evil if comparing with the evil
burden by the Criminal Code adopted in 2004 whidhndt ever enter into force.
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Abstract

The issue of fundamental rights protection in the&rdgean Union is of highest
importance. The discussion on the topic has besnest as early as the beginning of 1970s,
although the founding Treaties did not include @ayalogue of fundamental rights. After a
long evolutionary process with many actors invojuee final result is shown in the Treaty of
Lisbon.
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Introduction

Already from the 1% century, the notion of fundamental rights as adeur in the
arbitrariness of the rulers has been crystallized an essential element of the polity
organization in Europe. The father of classicalelialism, John Locke, has described the
limitation of public authority based on the righagthe person; their protection and peaceful
enjoyment is, according to the philosopher, theiorale for establishment of political
society. We can clearly understand that in the paem classical thought the concepts of
fundamental rights and authority are mutually cocted. The aim of this paper is to clarify
the steps of fundamental rights protection in thakpof European civilization, the European
Union.

In the case of the Communities and the Union,pigic authority derives from the
member states under the method of competence déram#Ence, to the extent that the public
authority is transferred, the protection of fundataé rights should follow the same way.
Otherwise there would be no framework for the eitig of EU to be protected in cases of
power abuse.

The absence of fundamental rights protection in théounding Treaties

At the time the Communities were established, ghaection of fundamental rights
seemed to be totally absent from the Treaty ofsPasiwell as from the Treaty of Rome. The
creation of a common market in the European ardatardevelopment through the adoption
of certain policies was the main aim during thstfphases of the new organization, as proven
by the wording of article 2 Treaty of Rome. The piitin of the so called Community
freedoms (services, capital, good, workkested as an important mean to the achievement of
the above mentioned aim. The general institutistraicture of the Treaties left no space for
interpretation as to the approach on the proteatioiundamental rights; it was the outcome
of lack of political will on behalf of the foundinghember states to establish a protection
mechanism and to include certain rights in the flesa

This lack of political will was not expressed five first time at the establishment of
the ECSC or the EEC. An entirely general provisiwithout any specific inclusion of rights

! For an extensive analysis of the Community freesjssae Catherine Barnaithe Substantive Law of the EU:
The Four Freedomxford University Press,"2edition, Oxford, 2007.
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as fundamental was contained in the proposal ®rettablishment of the European Defense
Treaty in 1952 which was never adopted. The samm@trappeared in the proposal for the
European Political Community where, neverthelelss, inhcorporation of the ECHR and its
First Protocol at its legal order was included;eafmajor disagreements, the idea was
abandoned in 195%lt can be said that the founding member statesnbadeached the level
of institutional maturity required for the acceptarof common principles and their guarantee
as rights in Community level.

Nevertheless, the Treaty of Rome contained cegsinles that could be seen in the
light of fundamental rights protection, even at asib level, such as the prohibition of
discrimination based on nationality (article 7) ahd equal pay for equal work among men
and women (article 119), yet more as necessargquesites for the normal operation of the
common market, rather than righger se Furthermore, provisions that protect rights were
added in the relevant chapters of community freeqolor example the principle of non
discrimination (articles 48, 52, 59 and 67 of thedfy of Rome). In that case as well, we
cannot speak of pure rights protection, but fordeas overcome in order to achieve the
proper application of community freedoms as a misnmaterialization of the common
market.

The role of the ECJ

The position of the ECJ when issues of fundameights were raised was of highest
importance in the evolution of their protectionhiit the Union. Its initial approach at the end
of the 1950s could be summarized in an attempvoodgudging on the topic on the basis of
not having jurisdictiorf. The lack of explicit competence in conjunctiorthie absence of any
fundamental rights catalogue in the community legaler, led the ECJ to adopt a more
passive position in order not to create additiomaérpretational issues on the topic of
(institutionally nonexistent) fundamental rights.

At the end of the 1960s, the situation changedhdtizally. The ECJ got involved to
issues of fundamental rights and substantiallyaotase by case ba$ist established the
principle of community protection of fundamentajhis. Thus the ECJ drawn the conclusion
that fundamental rights are part of general priesipf community law and as such, the ECJ
is obliged to protect. For that protection, the EB8arched for sources which it found in the
common constitutional traditions of the memberestadnd the international agreements that
the member states participate at. More specificdtlyelied on the ECHR as a source of
inspiration for the fundamental rights protectiarthe community legal order.

An important reason in the conversion of the EGik whe founding decision of
member states Constitutional Courts. Given the dathe absence of a relevant catalogue in
community legal order, the German Federal Conititat Court and the Constitutional
Court of ltaly’ ruled that they retain the right to review Comntyrdcts for fundamental
rights violations as guaranteed in the respectatenal Constitutions.

Despite explicit recognition in the ECJ case l#vg ECHR had no binding effect in
the Community legal order nor was the ECJ bounfibltow the case law of the Strasbourg
Court. Furthermore, there was no explicit concdghe protection of fundamental rights. In
other words, there was no stability as to the extéésuch protection; stability that could be
secured only through formal institutional guarantee

2'S. Martin (ed.);The Construction of Europe: Essays in Honor of Enbe] Kluwer Academic Publishers,
Dordrecht, 1994, p.p. 19-40.

 C-1/58 Stork vs. High Authority [1959] ECR 17, ®/89, 37/59, 38/59 and 40/59 Préasident Ruhrkolen-
Verkaufsgesellschaft mbH, Geitling Ruhrkohlen-Verdsgesellschaft mbH, Mausegatt Ruhrkohlen-
Verkaufsgesellschaft mbH and I. Nold KG vs. Hightl#arity [1960] ECR 423.

* Pivotal cases are C-29/69 Stauder vs. City of [118669] ECR 419, C-11/70 Internationale Handelsdsskehft
[1970] ECR 1125, C-4/73 Nold vs. Commission [19E}R 491, C-36/75 Rultili vs. French Minister of the
Interior [1975] ECR 1219, C-44/79 Liselotte Hausr kand Rheinland-Pfalz [1979] ECR 3745.

® Solange, BVerfGE 37, 271.

® 183/73 Frontini vs. Ministero delle Finanze.
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Fundamental rights in the foreground: discussion onmprovement

Under the influence of the case law, basicallfhef ECJ but also of member states
courts, already from the 1970s, an extensive ddiagestarted on the position and the role of
fundamental rights in the community legal orderveai the institutional background of the
time, the possible solutions for improvement ofdamental rights status were developed on
two basic pillars: the accession of EC/EU to ECHRI dhe adoption of a community
catalogue. The Commission directly expressed aleétapinion on the first pillar in 1979 in
the relevant Commission Memorandumhere the advantages and disadvantages of such a
decision were analyz€d.

Firstly, a possible accession would empower tHeigad position of the EC/EU as an
organization that openly aims to the protectionffidamental rights by accepting the
external review of the ECHR. Since the protectibmights is historically an integral part of
the European identity, the EC/EU would prove itsal®n to principles already outlined as
rights in the ECHR.

In addition, accession to ECHR would clarify tre¢ation between community law
and ECHR in cases of possible conflict. In thatseeon one hand the member states would
not held responsible for issues that are substhntedated to violations on behalf of EC/EU
acts, on the other hand the EC/EU would be in josito directly defend its legislation
before the Strasbourg Court as a High Contractartyf the ECHR.

Because of accession, the ones who were per$ystisrmanding for a catalogue of
fundamental rights in EC/EU would be reassuredth&sformulation of such catalogue would
be a difficult, laborious and time consuming attémgpe ECHR constituted a “ready”
catalogue that all member states have includetidin hational legal orders. In that way, the
danger of national courts decisions that are rélsdefundamental rights violations based on
national constitutional provisions will be narroweéttcession would also intensify attention
of community institutions in issues of compliancglwfundamental rights and at the same
time in avoidance of conflicts.

The basic arguments against accession of EC/EECIGR could be summarized in
those of political and institutional character. Thiet category pertained the strict perception
that the EC/EU should have its own catalogue dftsigSince the nature of EC/EU, especially
at that time, prescribed the focus more on econeigits rather than traditional civil rights
that are basically guaranteed in ECHR, possible accession would mislead the debate from
the major topic which was the creation of a fundatalerights catalogue connected to the
nature of EC/EU.

Another important argument against such accessias related to the institutional
structure of the ECHR. Generally speaking, the EGtdR been established to accept states
not unions of states. This is easily proven from tdrminology used therein such as “State”,
“national security” or “country”. In that senselage amendment should take place in the
ECHR in order to be able to accept the EC/EU asmiber. A fundamental parameter of that
difference is that of limited access to justiceammunity legal order, unlike the other ECHR
members; a right definitely important that shouddnmticeably improved within EC/EU.

" Commission Memorandunfccession of the Communities to the European Cdioveon Human Rights
Bulletin of the European Communities, Supplemen®2Brussels, 1979.
8 K. Economides, J. WeileReports of CommunitiedModern Law Review, vol. 42, Blackwell Publishing,
Oxford, 1979, p.p. 683-695, B. Paulin, Mary Mindie European Community and the European Convention
Human RightsGovernment and Opposition, vol. 15, Blackwell Isiting, Oxford, 1980, p.p. 31-47.
° Loreta Saltinyte,European Union accession to the European ConventibpnHuman Rights: Stronger
Protection of Fundamental Rights in Europdurisprudence, vol. 17, Mykolas Romeris Univgrsifilnius,
2010, p.p. 177-196.
19 R. Blackburn, J. Polakiewicz (edsfyndamental Rights in Europe, The ECHR and its MerSitates, 1950-
200Q Oxford University Press, Oxford, 2001, p.p. 8-9.
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Furthermore, the participation of EC/EU represtvea could be problematic in the
sense of complete connection between the citizpnghia member state and the EC/EU
citizenship, but also because of the extremelyelgrgpulation of the Union. Although the
participation of Union representatives to the ECHiBtitutions (Parliamentary Assembly,
Committee of Ministers, Court) is necessary, itidtddoe promoted in such a way that the
balance between the Union’s special characteristicsthe other ECHR members would be
maintained.

Concerning the second pillar for improvement ofidamental rights protection in
EC/EU, the creation of a special catalogue, theegdmpproach was much more positive.
From the beginning of the whole debate, all inbiual actors agreed on the creation of a
fundamental rights catalogue within the Union. Besi the symbolic value that such a
catalogue would add by enhancing the loyalty of tion to fundamental rights, it would
also contribute to the creation of legal certaitayits citizens. With the adoption of such
catalogue in EU law, the position of the citizermd be highly empowered in relation to the
Union and the member states when implementing Bl Fairthermore, this catalogue would
be developed on the basis of the Union’s speciaraatteristics and would therefore
contribute towards European integration.

However, despite all positive approach, formidatiféculties arose that delayed the
progress of the formulation; difficulties relateal political and technical character. Was it
possible a consensus to be reached between metateey with totally different traditions on
issues of fundamental rights protection, such astthited Kingdom and Germany? Besides
that, what rights should be included in the cataéogf the Union? Should there be merely
economic rights or traditional civil oné3?As a result, it can be said that it is extremelych
for certain member states to accept a binding egi& within the Union, especially in the
case that the rights contained therein conspicyodsgfered from their constitutional
traditions?

Reference on primary law

A first attempt of institutional inclusion for th@rotection of fundamental rights in the
EU primary law, based in substance and terms ol@case law, took place in 1986 in the
preamble of the European Single Act. The deternunabf the member states to enhance
democracy on the basis of fundamental rights asgrazed in the Constitutions and laws of
the member states, the ECHR and the Social Chaxitéremphasis on freedom, equality and
social justice was demonstrated. Although politicahportant, this inclusion did not differ
much from a political declaration since it did haitve any binding effect.

Consequently, in the Maastricht Treaty articlepkr. 2 stated thathe Union shall
respect fundamental rights, as guaranteed by thepEan Convention for the Protection of
Human Rights and Fundamental Freedoms signed ineRomd November 1950 and as they
result from the constitutional traditions commortiie Member States, as general principles
of Community law”. In that way, a fundamental rigtgrovision was included for the first
time in the body of EU primary law. Nevertheles$ss iapproach was not totally clear; respect
of fundamental rights does not mean binding effactegal terms towards ECHR or the
common constitutional traditions. Therefore thigmipt remained semi completed.

The Treaty revision that took place with the Amdéen Treaty had little effect on the
development of a more complete recognition of fumeatal rights protection within the
Union. In other words, the Amsterdam revision did kead to a clear under identification of
certain rights, either by forming a catalogue oritstitutionalizing a possible accession to
ECHR. Hence, the expression of respect towardsaimedtal rights as guaranteed in the
ECHR and the common constitutional traditions ef tlember states was simply repeated.

1 The enrichment with all generations of rightsisgosed in R. Hanski, M. Suksi (ed#)) Introduction to the
International Protection of Human Rightsbo University, Institute for Human Rights, Turki999, p.p. 49-64.
12 R. BernhardtThe protection of fundamental rights in the Eurap&2ommunity Bulletin of the European
Communities, Supplement 5/76, Brussels, 1976, p. 27
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The contribution of the Treaty of Amsterdam can foeind elsewhere. The
institutionalization of a specific mechanismsiespend certain of the Treaty rights, including
the voting rights of the member state represerdaitivthe Council, to member states that
seriously and persistently violate fundamental tsgldemonstrated political will for
fundamental rights protectid.

In that institutional environment the creation af EU catalogue started in 1999.
Taking into account the general progress of Eunopetegration in other domains and the
increasing need for a unambiguous recognition nfli&mental rights for the EU citizens, the
German Presidency put the issue as priority oragesnda and laid the foundation for its
practical materialization. In that way, the ChartérFundamental Rights of the European
Union was formed?

The Treaty of Lisbon and full recognition

After the revision of Nice and despite the dedlara of the EU Charter of
Fundamental Rights, there was no further progressthe institutional recognition of
fundamental rights; it remained at the level ofldeation. The giant step was taken with the
Treaty establishing a Constitution for Europe, aaty that was never enforced. Hence, the
full recognition of fundamental rights in EU legalder was achieved in the Treaty of Lisbon.
In a general spirit of revision that led to fundanta institutional changes to the functioning
of the European Union, the new article 6 TEU comdi two major changes: 1) the
recognition of the rights, freedoms and principtésthe EU Charter which shall have the
same legal value as the Treatteand 2) the background for the EU accession to EEHR

Conclusion

In the field of fundamental rights protection itJ Begal order, the Treaty of Lisbon
inaugurated a period of important changes of ctisihal value. The highly expected
catalogue, the EU Charter, obtained the same ledaé with the Treaties and the Union can
finally access to the ECHR. In this manner, theogaan Union acquired an autonomous
constitutional framework for the protection of fiamdental rights within its legal order. The
development of this achievement passed through retages and followed an evolutionary
route. This route reveals the burdens that needbetoovercome during the process of
integration. The initial lack of political will watulfilled with brave judicial activism by the
ECJ which acted as a true constitutional courtature. Now, the practical application of this
whole new framework remains to be seen.
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Abstract
An institution of family law that is natreently found in the Family Code, engagement
existed in the Romanian law prior to the currergukations, representing the mutual promise
between two people that they will marry one anather
Regulated under the Article 266 of the néwil Code, engagement has the same
regulatory framework, this time legal, representitite mutual promise to conclude a
marriage.

Keywords
Engagement, Romanian law, pre-marriagel tmarriage, promissory agreement,
promise of marriage.

Engagement was and is defined as “muydxaahise to end the marriage”.

Unregulated in the Family Code, engagdme&isted in the Romanian law prior to the
current regulations, representing the mutual prermade by two people that they will marry
one another, usually made in a festive atmospHengagement cannot be regarded as a
promissory agreement, because it does not entaiéxistence of an obligation to enter into
marriage. In other words, the freedom to marrypulgh its component - the right not to
marry, makes such a legal obligation impossibleontra sociological point of view,
engagement is an event that is as important asetiggous marriage ceremony. It expresses
the same covenant, feelings, emotions and mayb&selebrated in a holy place of worship.
It is a beautiful, natural thing preceding the digive union through marriage. In the modern
sense of the term, “marriage promises are reinibiog the prospective spouses’ living
together,” a kind of “pre-marriage” or “trial maage”. Although, legally, the mere promise of
marriage is sufficient to raise issues pertainiodeigal qualification and responsibility, in
practice there is no relevant litigation causehis tmatter, which means that any potential
disputes will be placed in the plenum of the pabmmal relations between the common-law
spouses and of establishing paternity outside ageriif there are any resulting children.

Under the old legal regulations, namely the Calimacaragea and Donici Codes,
engagement was a promissory agreement obligingdtrethed to conclude the marriage. At
that time, engagement was compulsory, and it haeketéollowed by marriage within 2 to 4
years.

In certain cases the dissolution of the engagemvastallowed; engagement was thus
a legal status prior to marriage. SubsequentlyCiivé Code and the Family Code no longer
regulated engagement in an effort to give full cstesicy to matrimonial freedom.

In the current Romanian legislation, engagemensdmt produce legal effect, and is
not a legal requirement for marriage. Moreover, prgmise of marriage is considered void if
it tends to restrict the individuals’ freedom tomnya Since it is not a contract, the conditions
required thereof under the law do not apply to it.
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The conclusion of the engagement is not subjeanhtoformalities and may be proved
by any evidentiary means.

The conclusion of marriage is not subject to thectgsion of the engagement.

While it is not compulsory for engagement to leadhe conclusion of the marriage
(the penal clause stipulated for breaking an engageé is deemed to be unwritten), it may
produce legal effects in certain situations.

Traditionally, engagement did not produce any legéct, but in theory it was
considered that only in the case of an unjustifi@idrawal from a planned marriage, did the
fiancé or the fiancée who was abandoned have tjit t® address the court, under Article
998 of the Civil Code, in order to demand that pleeson liable for breaking the engagement
should be sentenced to damages, provided thabtheef could prove that the termination of
the engagement had caused him of her injury. Utldenew regulation, this may generate
certain legal effects, in the cases provided bychat268 -The returning of the giftand
Article 269 -Liability for breaking the engagemermtf the New Civil Code.

Thus, in the case of a broken engagement, thetb#t$iancé or the fiancée received
in consideration of the engagement or, throughdsitduration, in consideration of the
marriage, are subject to being returned, with tteeption of ordinary gifts. It is not specified
whether these are the gifts received by eithehefltetrothed from other people, or the gifts
they gave to each other; in the silence of the \a&think that any of these gifts are subject to
restitution. In future, jurisprudence bears thedear of establishing criteria based on which a
unitary ascertainment may be made concerning wbiclhese gifts can be considered
ordinary, so that they may be excluded from thg dfitestitution under the legal obligations.

The party that breaks the engagement in abusivenenamay be forced to
compensation for the expenses incurred or contidotethe marriage. Also, the party which
culpably led the other party to break the engagémmaxy be liable for damages.

The jurisdiction to hear such cases belongs, acuplirticle 265 of the Civil Code,
to the guardianship court and the right to filel@n is subject to a special term, one year
after the breaking of the engagement.
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Abstract

Beginning with the current social reality which debed political actors preoccupied
with the review of the Romanian Constitution, thespnt paper outlines the idea that the new
Romanian Constitution has to offer, more than evee, foundation for a clear, precise,
coherent and concise legislation. This necessitglisn all the areas related to the social life,
but especially in public administration. Given tliais the moment for debates at the level of
the society regarding how the future Constitutionstnlook like, it has been asserted as
appropriate to recall into discussion an idea sthtgnce 2003 at monograph level. According
to this idea, in the activity of molding the systen structures exerting public power
prerogatives in general and molding the Romaniamiadstrative system in particular, it is
necessary and useful to use the concept of pulsittution as construction element used to
craft the architecture the legislator desires. Tgreposal is argued as a critical analysis of
reference regulations in this area. Proposals fayd ferenda are also made.

Keywords: public institution, public authority, public admsitration, Constitution,
legislative clarity and coherence

Introduction

In the past few years and in many cases, the Ramalagislation cannot be
characterized as being stable and coherent. If rdgag the excessively dynamic character of
some judicial norms it is possible to justify thia¢ dynamic of social relations in that area
itself determine the frequent modification of thentent of those norms, regarding the
coherence and correlation there can be no justiioza

As close observant of the social relations credietiveen the personnel in the public
administration and citizens and the social relasomside the structure namely public
administration, since 1999, | felt that the tenden€ the social actors exerting prerogatives
of public power at the highest level to always tstaom the beginning and permanently
redefine the social relations has affected the igpaf the activity of regulation.

My preoccupation is centered on the pattern ofRbenanian administrative system
and the clarification of the content of the conceppublic institution and public authority,
the public institution being the basic structurkdneent of the edifice that is the Romanian
public administration system.

Beginning with the current social reality which delsed political actors preoccupied
with the review of the Romanian Constitution, tmegent paper outlines the idea that the new
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Romanian Constitution has to offer, more than etlee, foundation for a clear, precise,
coherent and concise legislation. This necessitglisn all the areas related to the social life,
but especially in public administration. Given tltas the moment for debates at the level of
the society regarding how the future Constitutionsmlook like, it has been asserted as
appropriate to recall into discussion an idea dtatece 2003 at monograph lelvehccording

to this idea, in the activity of molding the systewsh structures exerting public power
prerogatives in general and molding the Romanianiaidtrative system in particular, it is
necessary and useful to use the concept of putdidution as construction element used to
craft the architecture the legislator desires.

Legal and doctrine determinations related to the usfulness of the subject

By analyzing the regulations in the Romanian Causbn reviewed in 2003, we
observed that the following collocations are ugmdlic authority(article 25, paragraph (1))
public authority (article 44, paragraph (5)public authorities (article 26, paragraph (1);
article 31, paragraph (2); article 49, paragrap) &ticle 51, paragraph (4); article 59,
paragraph (2); article 146, lit. e; name of thel€Titll), public auhtorities (article 16,
paragraph (1); article 51, paragraph (1); artidde @aragraph (2); article 126, paragraph (6)),
authorities of the public administratiofarticle 121, paragraph (1)Public administration
authority (article 122, paragraph (1)pcal public administration authorities(article. 16,
paragraph (4))autonomous administration authoritiéarticle 116, paragraph (2); article 117,
paragraph (3) and article 121, paragraph (pislative authority rticle 61, paragraph (1)),
public services(article 120; article 123, paragraph (2)ydicial authority (article 148,
paragraph (4)).

The conceptpublic institutionswas used in the first Fundamental law after the
restoration of the state of law in Romania in gk&rarticle (article 136) and only related to
the formation, administration, use and controlh@ financial resources, specifically with the
state “financial systemd” In the current form of the Constitution, the cepic of public
institutions is presented in articles 136 and I@fated to rendering for administration of
goods from public domain and the formation, adntiatgon, use and control of the financial
resources of the state.

The Romanian legislation defines the public insiu as a multitude of social
structured including what the Constitution defines as beintpliz authorities. A series of
guestions are therefore shapélde public authorities and public institutions hate be
understood as being distinct types of entities?yT¢mmplete each other or have areas of
interference? Isn’'t authority found in institutiori®n’t the phrasing “authority and public
institution” redundant in judicial language?

Due to the ways of regulation found in the Romarnéagislation at different moments
in time, the literature has offered many perspestivegarding the concept of public
institution. Therefore, regarding the public ingiibns as social constructions established for
the satisfaction of general interests of the memloéra community, several opinions have
been stated. In a first opinigrregarding the subjects that can administer, asdtconcession

! Alina Livia Nicu, Institwia publicz in dreptul administrativ, Universitaria” Publishing House, Craiova, 2003.
2 Article 136: “(1) The formation, administrationsei and control of the financial resources of thaestthe
administrative-territorial units and public institins are regulated by law”.

% For example, in article 2 — Definitions- Paragr&thin Law 500/2002 on the public finances thediaihg
definition is formulated “Public institutions- geme denomination that includes the Parliament, idesgial
Administration, ministries, the other special orgaof public administration, other public authostie
autonomous public institutions as well as the in8tns subordinated to them, irrespective of thwedty of
financing”. Also, in article 1 of Law 273/2006 ohet local public finances it is stated: “(1) The qmet law
establishes the principles, general framework aondquures on the formation, administration, engagérand
use of local public funds, as well as the respdlitsls of the local administration authorities apdblic
institutions involved in the sector of local publisances”.

* A. lorgovan, Tratat de drept administrativ2™ volume, “Nemira” Publishing House, Bucharest, 198&ge
106.
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goods or public services in Romania, discussing “theblic institution as authority that
administrated the public domain” it has been aggcithat “The notion of public institution,
by elimination, evokes, in broad sense, any orgénthe state or autonomous local
administration that is neither overhead nor compaiyn observation is made that the text of
the Constitution considers a narrower meaning aon@gses as constitutional collocation to
be “interpreted in a restrictive meaning evoking itiea of a structure exclusively budgetary
of the public administration, more specifically: mjnistries and organs subordinated to the
Government; 2) authorities of the central spedaimh@istration; 3) authorities subordinated to
the ministries or central autonomous authoritie$ 4ninstitutions subordinated to the county
councils or local councils®.

In another opinioh indicating that the state of law accomplishes tisks and
attributions through public services, a classifmatof the public services is proposed as
follows: “a) administrative public services orgaguizas organs of public administration; (...)
b) public services organized as public institutiomkich can be education (...), culture (...),
health (...), scientific research, radio and telensiinformation, legal medicine (...)". The
opinion’ that the notion of public institution is corresplent, to a certain extent, to the one of
“organ of public administration” has also been farded.

In the French literature the collocation ‘“instiarts administrativé” is used. For
example, Henry Puget wrdte’Au-dessous des institutions politiques exisies institutions
administratives; elles permettent a I'Etat de vietede satisfaire aux besoins communs du
groupe, conformément aux décisions qui dégagenedudes institutions politiques (...)".
Charles Debbasch states that the administrativieuiions and the political institutions are
equally public insitutions. He asserts: “ Les pawhés d'administration ne sont pas en eux -
mémes speécifiques. Le terme administration, adui,sest synonyme dgestion(...). Il est
applicable aussi bien aux institutions publique®u institutions privées”. “Commes les
institutions administratives, les institutions pigliles sont des institutions publiques”.

A question arises then: are the public authoriti@sl public institutions distinct
entities?

Interpretation of the concept of public institution

In our opinion, the public institution is a humawllectivity constituted based on, and
for the enforcement of law, equipped with mateaiadl financial means according to the law,
legal entity and necessary competence to act ierdad define those social values that are
considered to be fundamental for a micro or maaitectivity and their consecration in
judicial norms, to act for the organization of exean, effective execution and assurance of
execution of the law, that collectivity being intated in one of the systems of structures
through which the legislative public service, theligial public service or administrative
public services are accomplished, with the purgbag through the application of law, will
obtain the satisfaction of the social requestsublip interest.

In what concerns the answer to the question: “Whgclthe relation between the
concept of public authority and public institutiSn¥e assert that the relation between the

® |dem.
® V. I. Prisicaru, Actelesi faptele de drept administrativ,LUmina Lex” Publishing House, Bucharest, 2001,
page 49.
" A. Negoi 4, Drept administrativ,”Sylvi” Publishing House, Bucharest, 1996, page. 65.
8 For example, the papers: Jean-Marie Auby et Rdbecos-Adér Institutions administrativesDalloz, Paris,
1966; Charles Debbascimstitutions administratives3® édition, Librairie générale de droit et de jurispence,
Paris, 1975; Henry Pugetes institutions administratives étrangér8slloz, Paris, 1969.
°® H. Pugetop. cit, page 7: “The ins and outs of the political ingtiins are the administrative institutions; they
allow the state to exist and satisfy the commordsed the group, according to the decisions rasyifiom the
game of the political institutions”.
10 C. Debbaschpp. cit, page 9: “The issues of the administration are themselves specific. The term
administration, alone, is synonym to inventory.idtapplicable as well to public institutions as pgavate
institutions” and page 10 “As well as the admimisitre institutions, the political institutions agsublic
institutions”.
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concept of public authority and the concept of pulistitution is established using the
concept of competence of public institution. “Thatheority is the right, empowerment to
command, to instruct or impose obedience to somEoteconsequence, authority results
from the competence of the public institution sl characteristic of the latter due to which it
can accomplish its mission and is found in thekattions of each dignitary or public servant
and in the legal investment of these categorigseodonnel. This is of course the functional
significance of the term authority. Regarding thigamizational meaning, authority can be
perceived as that structural element — unipersonebllegial- from the public institution with
decisional attributions and with right of commanadacontrol related to the respect and
execution of decisions. Irrespective the meanimg itaken into consideration, functional or
organizational, the term authority is in a relatafrinclusion with the term public institution,
the latter enclosing the firt.

Application of the concept of public institution on the text of the Romanian
Constitution in reviewed form

Given the space limitations of such a study, wé kit ourselves to the application
of our interpretation regarding the concept of pubistruction on the current version of the
Fundamental law, in order to demonstrate thathkerty is applicable, without complications
in practice, but eliminating certain undesired &itons in the judicial practice consisting in
discussions regarding especially the passive ptvaéduality or the active one of the public
institutions*® Thus, following the current text of the Constitutiwe asses that the following
formulations are necessary and useful:
- Article 16, paragraph (1): “The citizens are eqimalfront of the law and the public
institutions, without privileges and discriminatiohhe public institution represents a human
coactivity constituted based on and for the exertd the law, equipped with material and
financial means in virtue of the law, with legakignand necessary competence to act for the
definition of those social values considered fundatal for a micro or macro community and
their consecration in judicial norms, to act for tlerganization of execution, effective
execution and assurance of the execution of laat, ¢bllectivity being integrated in one of
the systems of structures through which the publigslative service, public judicial service
or administrative public services are accomplishet@th the purpose that, through the
application of the law, the satisfaction of all demands of public interest is accomplished.”
- Article 26, paragraph (1): “The public institutiorsspect and protect the intimate, family
and private life”.
- Article 31, paragraph (2): “The public institutignsccording to their competencies are
obliged to ensure the correct information of thi&zens on the public tasks and on the issues
of personal interest”.
- Article 44, paragraph (5): “For works of generakiest, the public institutions with legal
competence in matter can use the basement of date ggoperty, with the obligation to
compensate the owner for the damages caused soithplantations or constructions, as well
as for other damages imputable to the public unsbih”.

1 DEX, quoted, page 75.

12 Alina Livia Nicu, op. cit, page 158.

3 The most eloquent example is the one of the ‘i)’ that, until the clarification in article 2hiLaw on the
local public administration no.215/2001 that “(IheTadministrative- territorial units are legal mers of public
law, with full judicial capacity and own patrimonyhey are judicial subjects of fiscal law, hold@&fssole
registration code and accounts opened at the deatittreasury units as well as banking units. The
administrative- territorial units are holders ofghis and obligations deriving from the contracts fo
administration of goods belonging to the public samdvate domain to which they are part as well rasnfthe
relations with other private or judicial entitiashder the conditions of law. (2) In justice, tharawistrative-
territorial units are represented, depending oncts®e, by the mayor or by the president of the tyocouncil”
was always called in justice especially in the sasgolving the right to property or in cases iniethrulings
with the effect of authentic acts were requested.
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- Article 49, paragraph (5): “The public institutiohave the obligation to contribute to the
assurance of the conditions for the free partiaypabf the youth to the political, social,
economic, cultural and sportive life of the country

- Article 51, paragraph (1): “The citizens have tlght to address to the public institutions
through petitions formulated in the name of thaatgries”.

- Paragraph (4): “The public institutions have thdéigattion to answer the petitions in the
terms and conditions established by law”.

- Article 52, paragraph (1): “The one whose legitiematghts or interests have been
damaged by a public institution, by an illegal adistrative act or by lack of solution in the
legal term of a request related to a legitimatatray interest, is entitled to obtain recognition
of the claimed right or interest, annulment of o and repair of the damage”.

- Article 59, paragraph (2): “The public institutioase obliged to ensure the Ombudsman
the necessary support in exerting his attributions”

- Title Il will be named: “Public institutions thrgin which the public legislative service,
public judicial service and public administratione @accomplished”.

- Article 61, paragraph (1): “The Parliament is tldespublic institution through which the
legislative public service is accomplished”.

- Paragraph (2): “The public authority within thisiitution has two components: Chamber
of Deputies and Senate”.

- Article 80, paragraph (2): “The President of Ronaaniatches over the respect of the
Constitution and the good functioning of the pubhstitutions. To this end, the President
exerts the role of mediator between the state amiety, as well as between the public
institutions accomplishing the tasks of the state”.

- Article 116, paragraph (2): “Other special pubhstitutions can be organized under the
authority of the Government or the ministries or agonomous administrative public
institutions”.

- Article 117, paragraph (2): “The Government and istires, with the approval of the
Court of Accounts, can establish special publitituons in their subordination, only if the
law recognizes this competence”.

- Paragraph (3): “Autonomous public institutions d¢enestablished in virtue of an organic
law”.

- Article 121, paragraph (1): “In communes, citiesumcipalities, local councils are
established through which the local autonomy i®agdished. The public institution named
local council comprises the deliberative authodibgal council, which comprises local
counselors, mayor as executive authority, deputyomsa secretaries of the administrative-
territorial unit and the special technical systender the subordination of the mayor. The
local counselor and mayors are elected by theerdf that city, by universal, equal, direct,
secret and free vote”.

- Paragraph (2): “The public institution named localncil acts in virtue of the law, and
autonomous administrative public institution andves the public issues in the communes,
cities and municipalities”.

- Paragraph (3): “And in the administrative- ternigbisubdivisions of the municipalities the
public institution named local council can be ebshied”.

- Article 122, paragraph (1): “County councils aréabshed in counties as autonomous
administrative public institutions for the coordiima of the activity of local councils, in order
to accomplish the public services of county inter@he public institution named county
council comprises the deliberative authority couwayncil, which comprises county councils,
president of the county council as executive autyovice-presidents, technical apparatus
subordinated to the president of the county coufdie county counselors and president of
the county council are elected by the residente@ttounty, by universal, equal, direct, secret
and free vote”.

- Article 123, Institution of the prefect
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- In each county and in Bucharest the institutiorth&f prefect is established as a public
institution. The institution comprises the prefeaxs, public authority, deputy prefect and the
special technical apparatus subordinated to théegqireThe prefect is invested by the
Government, based on competition.
- The prefect is the representative of the Governmaembcal level and conducts the de-
concentrated public services of the ministries #mel other entities in the central public
administration in the administrative-territorialitan
- The attributions of the prefect are establishedigganic law.
- Between the institution of the prefect on one sdd the institution of the local council
and the institution of the county council on théhest side, there are no relations of
subordination”.
- Title of Chapter VI: “Public institutions throughhich the judicial public service is
accomplished”
- Article 125, paragraph (1): “Public institutiongdligh which justice is performed are the
High Court of Cassation and Justice and the otldicigl instances established by law”.
- Article 136, paragraph (4): “The goods belonginghe public property are inalienable.
Under the conditions of the law, they can be gif@radministration to the public institutions
or can be chartered or rented. Also, they can bengfor free use to institutions of public
utility”.

In case the establishment of regions will be comeplethe theory remains applicable
at regional level, with the establishment of a eegi public institution that will comprise a
deliberative authority (collegial or unipersonaih executive authority and a special technical
apparatus subordinated to the deliberative or dkecauthority, depending on the case and
according to the social, political and judicialealreated by the legislator for the region and
the regional public institution.

Conclusions

As can be observed from the brief exemplificatiothvproposals of lege ferenda in
chapter 4, if the Romanian legislation would use ¢tloncept of public institution with the
interpretation proposed hereby, everything wouldibgpler. Any citizen would clearly know
that everything that serves, through decision ofopmance, the interest of the citizens is a
public institution. Any citizen would also know than any public institution there is a
deliberative and executive authority and their atdi are operatively sustained by a special
technical apparatus. The members of the parliartterhselves, in elaborating the judicial
norms, would have, as starting point, a simple atehr concept about the system of
structures exerting the prerogatives of public poWweactically, we would work only with the
concept of public institution and, if in the law ofganization or functioning of such a
structure it is desired that the weight is heldtlg activities of disposition and control, this
will be observed in the regulation or denominatibar example, a structure is to be named
“authority”. The title of the normative act wouldeb “Law on the functioning and
organization of the Authority...” following that theubsequent article would state that “The
present law establishes the Authority...as publigitutson”, in the text and probably in an
annex representing a generic organizational chas, structure with deliberative and
executive role would be presented, followed bydlesonnel categories etc.
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Abstract

The legal practitioner is an expert whose serviaed expertise are required by
members of the public. He is expected to maintam highest standards of professional
conduct, etiquette and discipline in the discharigeis duties. In addressing himself as a legal
practitioner he represents to those who dependsprbfessional advice and other services
that he has the requisite acumen and expertiseéhoreason, under the general common law
and the rule irHedley Byrne & Co Ltd v. Heller & Partners Ltthe lawyer can be held liable
for professional negligence. This paper will addrébe Relationship between a Lawyer and
the Client” in the Context of the Legal PractitionéAct and Case Law as negligence in
handling of a client’s affairs may be of such aunatas to amount to professional misconduct
and if sued by the client will warrant prosecutemd punishment of the Legal Practitioner.
This is because it is the duty of a lawyer to devus attention, energy and expertise to the
service of his client and, subject to any ruleant | to act in a manner consistent with the best
interest of his client. He shall consult with kigent in all questions of doubt; and keep the
client informed of the progress and any importaevelopment in the matter as may be
reasonably necessary and warn his client agairyspamicular risk which is likely to occur in
the course of the matter.

Keywords: Nigeria, lawyer, professinal ethic

Introduction: Meaning of Professional Ethics?

In different parts of the world, dozenstifics centres and programmes are established
and devoted to the study of business ethics, Eals, bioethics, medical ethics, engineering
ethics, and computer ethics. These centres arguesito examine the implications of moral
principles and practices in all spheres of humativély on our lives. Ethics can be viewed
from two angles, normative and prescriptive.

First, ethics refers to well-based standards dftrignd wrong that prescribe what
humans ought to do, usually in terms of rightsjgations, benefits to society, fairness, and
specific virtues. Ethics, for example, refers tosh standards that impose the reasonable
obligations to refrain from rape, stealing, murdassault, slander, and fraud. Ethical
standards also include those that enjoin virtuetiafesty, compassion, and loyalty while
ethical standards include standards relating tbtsigsuch as the right to life, the right to
freedom from injury, the right to choose, the rightprivacy, and right to freedom of speech

" LL.B, (Ibadan) B.L, LL.M, (Nigeria) ML.D, (DELSUMASIO/LL.M, (ZH/Switzerland) (Ph.D in View),
Lecturer I, Faculty of Law, Lead City Universityagos-lbadan Expressway, Toll Gate Area, Ibadan, 8igite-
Nigeria, Email address: ogwezzym@yahoo.com, Te34+8035460865.
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and expression. Such standards are adequate stamdi@thics because they are supported by
consistent and well-founded reasons. Secondlyc®tiefers to the study and development of
personal ethical standards, as well as commurtigstin terms of behaviour, feelings, laws,
and social habits and norms which can deviate fmwore universal ethical standards. So it is
necessary to constantly examine one’s standardedore that they are reasonable and well-
founded. Ethics also means, then, the continudost eff studying of our own moral beliefs
and conduct, and striving to ensure that we, ama¢comnmunity and the institutions we help to
shape, live up to standards that are reasonabledaitly-based for the progress of human
beings.™Ethics are moral standards that help guide behaviaations, and choice<thics
are grounded in the notion of responsibility (aefmoral agents, individuals, organizations,
and societies are responsible for the actionsttieyt take) and accountability (individuals,
organizations, and society should be held accoilsmtabothers for the consequences of their
actions). In most societies, a system of laws eeslithe most significant ethical standards and
provides a mechanism for holding people, orgaropatiand even governments accountable.”
2 The word ethics means rules of conduct pertaiting particular class of human action.
Therefore ethics of the legal profession refershi® actions of members of the Bar in the
discharge of their duties and obligations and & ékercise of their rights and privileges. In
Nigeria an allied thing to professional ethics asdrofessional etiquette which includes:
decency, elegance and dignity that are to be obddoy members of the profession. There
should be no petty rivalry among lawyers and thegllsalways be bound by a bond of great
sense of brotherhood and friendlindss.

1.1 Ethics of the Legal Profession in Nigeria

The legal profession is a noble profession and tpi@ers by their calling are
regarded as ministers in the temple of justice leaddith the responsibility of assisting the
courts and the state in the administration of gastiThe profession is thus regulated all over
the world by certain ethical codes of behaviouettics commonly referred to as the rules of
Professional Conduct for Legal Practitioners. Thedes were drawn with the intention of
instilling in members a high sense of disciplinenésty and responsibility so as to maintain
the honour, integrity and reputation of the prof@ss In Nigeria, an indebt and
comprehensive ethical rules of professional conduthe legal profession were first drafted
and adopted by the General Council of the Bar 019 he rules were made by the General
Council of the bar in 1967 and amended in 1979 @urdished in the Federal Government
Official Gazette dated 18 January, 1980 on thef7February, 2007 the existing rules were
reviewed and a new set of rules was made for thiegsion’

The legal profession in Nigeria stands out as thliesd of the professions being
practiced by the practitioners of these disciplihesing existed in the country since 1876.
The Supreme Court ordinance of 1876 was the fiestepof legislation that gave birth to the

! Tengku Mohd T. SembolEthics of Information Communication Technology (ICiiaper presented at the
“Regional Meeting on Ethics of Science and Techgglp5-7 November 2003, Bangkok, pp. 243-244.
?lbidem. ®e also, K. C. Laudon, C.G. Traver, and J.P Lautidormation Technology and Society996, p.
513.
3. Gururaja ChariAdvocacy and Professional Ethics: In Retrospect Rraspect Wadhwa and Co., Allahbad,
2005, p. 476.
4 A.J. BeredugoNigerian Legal systen8® edn, Malthouse Limited, Surulere, 2009, p. 215:216
In Nigeria, the extant Rules of Professional Ethacs encapsulated in the Rules of Professional @inir
Legal Practitioners, dated 7th day of February,7200he Ethics as contained in the Rules of Prodesdi
Conduct are geared towards maintaining the higstasidards of professional conduct, etiquette ascifline.
See also C.A. Agbebaku & Livewell Osahon Omoregieaching Ethics and Values in the Legal Profession
The Nigerian Perspective”, available online at Wipvw.ialsnet.org/meetings/teaching/papers/Agbelyadif,
accessed on 30 May, 2012. See also the preamithe tirst Rules of Professional Ethics codifiedthg then
General Council of the Bar at its General Meeting.agos on the 25th December, 1967 and subsequently
amended by the meeting of the Council held in Lagothe 15th January, 1979.
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profession in Nigeria. The ordinance provided f@o types of people that could practice law
in Nigeria at that time being the professionallylified and local attorneys.

The professionally qualified consist of persons whent through the basic legal
education programme, passed the relevant exanmsadiod got admitted into the English Bar
to practice either as Barristers of Solicitors. I5poofessionally trained and qualified lawyers
who wish to practice in Nigeria were automaticalyolled in the Supreme Court of Nigeria
as legal practitioners. The Local attorneys weyeken because there were people who had
no formal training or education in law, but wereelce by the chief Justice of Nigeria to
practice Law in the Country based on acquired e®pee in law and practice. This
appointment then was necessitated by the obvioustagfe of professionally qualified
lawyers in the country at that time and their ss¥wvas needed in the administration of
justice but such appointed was discontinued in 18id since then, legal practice has been
restricted only to professionally trained and dfiedi lawyers® From here the author will look
into the meaning of Legal Practitioner from the &tig Perspective.

1.2 Meaning of a Legal Practitioner under the Nigelan Legal Practitioner's Act

The legal profession in Nigeria is rightly idergifi with British Colonial rule and
introduction of the British system of courts in 28éhough unlike in England were the
profession is separated, in Nigeria it is fuss@the Legal Practitioner's Act defines a Legal
Practitioner as a person entitled in accordanchk thi¢ provisions of this Act to practice as a
barrister and solicitor either generally or for tiperpose of any particular office or
proceeding Therefore a legal practitioner in Nigeria is asper qualified to practice as a
barrister and solicitot.A Barrister is a legal practitioner whose dutydsrepresent a person
in a court of Law and advocate on-behalf of suctsge usually called a client. He is the
professional advocate with right of audience inrgw®urt. As a consultant and advocate, the
professional duties of a barrister include: theftdrg of legal opinions on issues of facts and
law, the settling of pleadings, and conducting sase court to a logical conclusion in
accordance with the rules of procedure and evidartke solicitors are legal practitioners
who are consulted on issues, such as, the makingllsf administration of estates, formation
of companies, drawing up of leases and conveyanegisiration of land instruments, writing
of contractual agreement and similar issues. Inldfyg the solicitor has no business with
advocacy in the court, except in the lower coutlt® solicitor is consulted first to take
instruction from the client and prepare the plegdgirHe could then approach a barrister to
represent the client in court at the trial profer.

1.3 Categories ot.egal Practitioners in Nigeria

There are three main types of Legal Practitioneidigeria viz:

(a).Lawyers Entitled to Practice Law Generally: By virtue of section 2 of the Legal
Practitioners act, a person is entailed to pradteegenerally as a barrister and solicitor if,
and only, he has been called to the Nigerian-Band his name enrolled in the Supreme
Court* They are private practitioners who practice eithemarristers or solicitors or both.

°A. J. Beredugoop cit, p. 203.

°® |bidem

7J. O. Asein|ntroduction to Nigerian Legal Syste@ ed., Ababa Press Ltd, Surulere, 2005.

8Section 24 of the Legal Practitioners Act, 16 M&975 as amended by the Legal Practitioners (Amengme
Act (formally Decree) No. 21 of 1994) (Cap L.11 Lsaef the Federation of Nigeria 2004).

°A.J. Beredugo.op cit, p. 204.

1% |bidem

Y5ection 4(1) of the Legal Practitioners Act prosgideat subject to the provisions of this sectiopeeson shall
be entitled to be called to the Bar if, and if- (@ is a citizen of Nigeria; and (b) he producegualifying
certificate to the Benchers; and (c) he satisftesl [body] of Benchers that he is of good charadtiete that
citizenship is no longer essential by virtue of &efducation (Consolidation Act etc) (Amendmentcie No.
8 and of 1992 and LPA (Amendment) Decree No.9 &219

12 Section 2(1) of the Legal Practitioners Act, 16yM&975.
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The term general practitioners’ also include ing$®golicitors working in private or public
institutions and agenciés.

(b). Lawyers Entitled to Practice by Virtue of their office: These are lawyers either in full
time employment of the state or federal civil seevior occupying and exercising the
functions of designated legal office in the civil mublic service. The Legal Practitioner Act
provides that any person occupying and functiormagAttorney General, Solicitor General,
Director of Public Prosecution either of the Stateof the Federation are entitled to practice
as Barristers and solicitors by virtue of theincdt

(c). Lawyers Entitled to Practice in Particular Proceedings. These are lawyers from
countries but who legal system is similar to thialN@eria. Such foreign lawyers can apply
for and be warranted by the Chief Justice of Neyéwi practice as barristers and solicitors for
the purpose of a particular proceedtfig.

1.4 Discipline in the Legal Profession in Nigeria

In all countries of the world, the legal professipays a high premium to the
maintenance of discipline among its members. Cares#ty, provisions are made in the
Legal Practitioners Act to discipline Lawyers whasaduct falls below the ethical standards
of behaviour expected of a legal practitioner. Ehare four professional offences provided
for by Section 12 of the Legal Practitioners Aatwhich a legal Practitioner can be punished
by the Legal Practitioner Disciplinary Committe®: iifamous conduct in any professional
respect; or (ii) being convicted of any crime whishncompatible with the status of a legal
practitioner by any court of competent jurisdictionNigeria; or (iii) obtaining enrolment by
fraud; or (iv) for any act that is generally regaddas incompatible with the status of a legal
practitioner-

A legal practitioner who commits acts consideredb® infamous conduct in a
professional respect is liable to be tried by tlegdl Practitioners Disciplinary Committee.
The type of conduct that qualified as infamous cmtdwas not stated in the Legal
Practitioners Act but in the case #éllison v. General Council Medical Education and
Registratiod® infamous conduct in relation to professionals wascdbed as conduct
“regarded as disgraceful or dishonourable by hfgsssional brethren of good repute and
competence”. IMV.D.P.T. v. Okonkwd the court held that a charge of infamous conduct
must be of a serious infraction of acceptable stethdof behaviour, or ethics of the
profession, a conduct that is so disreputable awdally reprehensible as to bring the
profession into disrepute if condoned or left uriphad*®

A legal practitioner who has been convicted of arigninal offence by a competent
court in Nigeria can also be tried by the Legalcktianer Disciplinary Committee and
disciplined under the Legal Practitioners Act. Untlteés provision therefore the offence need
not be committed in professional respect. Howeter conviction must have been by a court
in Nigljgeria and there must not be an appeal agdhestconviction pending in any appeal
court:

A person who obtains enrolment by fraud under sectl2(1)(c) of the Legal
Practitioners Act is liable to be tried by the LeBaactitioners Disciplinary Committee and
discipline under the Legal Practitioners Act. Tieodment must be by misrepresentation of
acts and if the true facts have been known he wooldave been enrolled and this provision
may be invoked. This act of misrepresentation coagry condition that must be fulfilled to
be called to the Bar since this is a preconditmneinrolment under section 4(1) and 6(1) of

35, J. Beredugo op cit, p. 204.
% |bidem p. 207.
°See Section 11 of the Legal Practitioners Act oMy, 1975.
16(1894) 1 Q.B 750.
7(2001) 7 NWLR (Pt. 711) 206.
'8 See also The Nigerian Law SchoBlhurse Handbook on Professional Ethics and Allieattbts Bar Part ||
Course 2003/2004, Council of Legal Education, Ab@[z03, p. 53.
°A. J. Beredugogp cit, p. 212.
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the LPA. This provision also covers cases whereragn obtained admission to the Nigerian
Law School by fraudulent misrepresentation of anadestatus e.g by producing forged law
degree certificate or representing that he/sheeplassaw degree when he did not.

Finally, by virtue of section 12(2) of the Legalaktitioners Act, all residual cases
where conduct complained of could bring the legalfgssion into dishonour or disrepute
such as seduction of a client’s wife, habitual &emmess in public and taking part in street
brawl would appear likely to bring the professianoi dishonour or disreput8.These are
behaviours or acts generally regarded as inconipatiith the status of a legal practitioner.

1.5 The Legal Practitioners Disciplinary Committee

Section 10 of the Legal Practitioners Act estalsisshthe Legal Practitioners
Disciplinary Committee charged with the duty of silering and determining cases where it
is alleged that a person whose name is on thénaslimisbehaved in his capacity as such or
should for any other reason be the subject of mdiogs under the A& The Committee
consist of the Attorney General of the FederatibiNigeria as the Chairman, the attorney
Generals of the thirty six states in Nigeria anél® legal practitioners of not less than ten
years standing appointed by the Benchers on theinadion of the Nigerian Bar
Associatior??

1.6 Supreme Court of Nigeria and the Regulation ahe Conduct of Lawyers

The Supreme Court of Nigeria is also vested witmesalisciplinary powers over the
conduct of Lawyers on its roll. Section 13 of theghl Practitioners Act provides that were it
appears to it that a person whose name is on thha® been guilty of infamous conduct in
any respect with regards to any matter of whichdtert or any professional other court of
record in Nigeria is or has been seized, it may thinks fit, after hearing any such other
persons as the court considers appropriate, dmppropriate disciplinary measures as
contained in section 11 of the Act, and cause ttea of the direction to be published in a
federal gazetté® In similar circumstance, the Chief Justice of Nigeinder section 13(2) of
the Legal Practitioners Act, where it appears to that a certain legal practitioner should be
suspended from practice, either with a view toittsditution of disciplinary proceedings are
pending, may in his discretion, after affording gractitioner in question an opportunity of
making representation in the matter give each timecas suspending that person from
practice for such a period as may be stated inlifeetion* By implication, the Chief Justice
of Nigeria may suspend a legal practitioner withieawv to instituting, or during the pendency
of, disciplinary proceedings against such legatitianer°

1.7 Penalties in View of Professional Misconduct @ Nigerian Lawyer

Section 11 of the Legal Practitioners Act providlest where a Legal Practitioner is
adjudged guilty by the disciplinary committee fafamous conduct in professional or any
other respect or; convicted by any court in Nigdaaan act that is incompatible with the
status of a legal practitioner; or obtained enrolingy fraudulent means, the Disciplinary
Committee may if it thinks fit, give a directiona)(ordering the Registrar of the Supreme
Court to strike off the name of the person fromnbleof Practitioners in Nigeria; (b) suspend
that person from practice as a legal practitiomersuch period as may be specified in the
direction; or (c) admonish that perséfThough where a legal practitioner is adjudged guilt
of misconduct not amounting to infamous conduct Quslifies as a conduct that is

“Nigerian Law SchoolCourse Handbook on Professional Ethics and Alliedttbts Bar Part Il Course
2003/2004, Council of Legal Education, Abuja, 200.355.

213, 0. Aseinntroduction to Nigerian Legal Syste@i“ edn., Ababa Press Ltd, Surulere, 2005, p. 207.

2 |bidem

23 A.J Beredugo.op cit, p. 213.

4 See Section 13(2) of the Legal Practitioners Adt@®May, 1975.

%5 .0 Aseinpp cit, pp. 276-277.

%6 Admonish mean to reprove gently but earnestlgoiensel (another) against something to be avoickatjon
and to remind of something forgotten or disregardesdan obligation or a responsibility.
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incompatible with the status of a legal practitigrihe disciplinary Committee can either
suspend or admonish the person. It cannot ordevam= to be struck off.

1.8 Professional Etiquette and Negligence of a Led@ractitioner to the Client

Professional etiquette is an act of professionadgmanners which is by tradition and
convention observed in the profession. A breacprofessional etiquette generally does not
attract thesame sanction as a breach of the rfif@®fessional condué®

The Rules of Professional Conduct (RPC) in Legalfdasion is the body of rules
which guides the attitude of lawyers or the marinawvhich they conduct their professional
legal services. In Nigeria the rules were first mad 1967 while minor amendments were
done in 1980 and 1982 but were still filled withmgdacunas. In 2005, the Attorney General
of Nigeria came up with a revised draft Rules obfessional Conduct which was formally
approved by the General Council of the Nigerian®Biar the meeting of the Council held on
20 November, 2006 and published as the Rules ofegsinal Conduct for Legal
Practitioners as Statutory Instrument (S.I) No.Gha Federal Republic of Nigeria Official
Gazette No. 11 Volume 94 of 24 January, 2007 withdommencement date df danuary,
2007° Rule 55 of the Rules of Professional Conduct mfesithat if a lawyer acts in
contravention of any of the rules or fails to penficany of the duties imposed by the rules, he
is guilty of professional misconduct and liableptanishment as prescribed under the section
12(1) of the Legal Practitioners AttThe issue now is that does professional misconduct
amount to negligence of a legal practitioner todtisnt?

Negligence is the failure to exercise the standdrdare that a reasonable prudent
person would have exercised in similar situationy @onduct that falls below the legal
standards established to protect others againsasonable risk of harm except for conduct
that is intentionally, wantonly or wilfully disregdful of others rights. The term denotes
culpable carelessness which means negligence shahough not intentional, involves
disregard of the consequences likely to result fam’s actiond? The law imposes on all
persons the duty to exercise care, skill and fghesof a reasonable man... the conduct which
a reasonable man would avoid on the ground thavitves undue risk of harm to anotHér.
The liability is no different from any other undie fault principle. However, in substance,
there are two special characteristics. First, wiagpeofessional skill is concerned, the test for
a breach of duty is not governed by the reasonalle test as such; but it is governed by the
standard of the reasonable person exercising toéegsional skilf* The test is the standard
of the ordinary skilled man exercising and profegsio have that professional skill. An
accountant, architect, lawyer or doctor need naspss the highest expert skill; all he or she
needs to exercise is the ordinary skill of an cadyncompetent man exercising that particular
act® In Nigeria, to think that a Legal Practitioner wisancompetent is immune from being
sued over the way and manner he or she conduatedeain court or negligently handled a
professional duty entrusted onto him or her islladg because the functioning of the tort of
negligence and the legal profession has been eddifithe Legal Practitioners Act. This is in

" Section 11(2) of the Legal Practitioners Act of\&y, 1975.
%8 J.0. Orojo Professional Conduct of Legal Practitioners in Nige Mafix Books Limited, Yaba, 2008, p.127.
“Ibidem, Section 12(4) of the Legal Practitioners Acaamended now provides that, “it shall be the ditihe
Bar Council to make rules from time to time on pssional conduct and such rules to be publishettién
gazette and distributed to all the branches oNigerian Bar Association”.
“bidem p. 129. See Federal Republic of Nigeria OffiGalzette No. 11, Volume 94 of 24/1/2007 at B.57.
31 Rule 55, Rules of Professional Conduct for LegaicBtioners as Statutory Instrument (S.) No.6tlie
Federal Republic of Nigeria Official Gazette No.\Idlume 94 of 24 January, 2007.
*Bryan A. Garner (edBlack’s Law Dictionary West Publishing CO. "7edn 2000, p. 846.
%K. Gururaja Chari,Advocacy and Professional Ethics: In Retrospect &vrdspect Wadhwa and Co.,
Allahbad, 2005, p. 482.
%Bolam v. Friern Hospital Management Commit@®57) 1 WLR 582, See aldehelps v. Hiilingdon LBC
(2000) 3 WLR, 776, p. 809.
*Geoffrey SamuellLaw of Obligations and Legal Remedi€¥' edn., Cavendish Publishing Limited, London,
2001, p. 483.
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a bid to regulate the conduct of lawyers in Nigeara to see that they hold firmly to the
tenants of the profession.

1.9 Lawyers Duty of Skill and Care to the Client

Every Legal Practitioner is under professional gdtion and duty to willingly accept
briefs from clients without discrimination providgmoper fees are offered and the case is
within his area of practice and expertise and heoisotherwise engaged. Once a brief is
accepted, a counsel is under an obligation toatiliy and faithfully, pursues the matter to its
logical conclusion. In this wise, counsel owes rentdevotion in learning and ability to the
interest of his client. Furthermore counsel is atsquired to give honest and sincere advice to
his client and exhibit professional competence andting of client's matters, otherwise he
may be held liable for negligené®Since the decision in decision ifedley Bryan v. Heller
& Partners®’ there is a temptation to treat all cases of msifmal liability as falling into the
category of tort. For, it is often the case thag¢ #ct complained of is misleading or
incompetent professional advice and, thus, thelpnokappears at first sight to be one of
professional misstatement. Such an analysis isvraig because the relationship between the
professional lawyer and his client is governed lpatract. Thus any breach of the duty will
be a breach of an implied term of the contracttamslimplied tern® has it source in Section
9(1) of the Legal Practitioners Act of 1975 whialoyides that subject to the cases referred to
in that section, “a person shall not be immune fil@hility for damages attributable to his
negligence while acting in his capacity as a lggacttitioner, and any provision purporting to
exclude or limit liability in any contract shall veid “. To avoid liability, therefore, he must
perform his duties with due care and diligencec8&ithe lawyer holds himself out as a person
having special skill, he should also, execute skilh honestly, carefully, and with maximum
devotion. He is bound to discharge his duties vaitkare and diligence equal to that of
required of solicitors of competent skill and cite.

In Rule 14 of the Rules of Professional Conductidgavith “Representing a client
competently”, it was provided that: “A lawyer shalbt: (a) handle a legal matter which he
knows or ought to know that he is not competentdadle, without associating with him a
lawyer who is competent to handle it, unless thentlobjects; (b) handle a legal matter
without adequate preparation; (c) neglect a legatten entrusted to him; or (d) attempt to
exonerate himself from or limit his ability to hidient for his personal malpractice or
professional misconduct®. While the old rule under section 14(c) provideattlithe lawyer
owes entire devotion to the interest of his clievarm zeal in the maintenance and defence of
the client's rights and the exertion of his utmeatning and ability to the end that nothing be
taken or be withheld from him, save by the rulesa®f, legally applied. No fear of judicial
disfavour or public unpopularity should restraimirom the full discharge of his duty. In the
judicial forum the client is entitled to the berefif every remedy and defence that is
authorized by the law of the land, and he is al#itled to expect his lawyer to assert every
such remedy or defence. It must however be bormeima that the great trust of the lawyer is
to be performed within and not without the bountithe law. The office of a lawyer does not
permit, much less does it demand of him for angntli violation of law or any manner of
fraud or chicanery. He must obey his own consciemeenot that of his client®

1.10 Duty of Care Required of a Legal Practitionein Discharge of His Duties

These duties have been classified as contractutpts or even fiduciary in nature.

% A. J. Beredugogp cit, p. 216.

37(1964) A.C 465.

¥Geoffrey Samuebp. cit, p. 482.

%97.0. Orojo.pp. cit, p. 175.

“Rule 14, Rules of Professional Conduct for LegakBtioners as Statutory Instrument (S.I) No.6hie Federal
Republic of Nigeria Official Gazette No. 11 Voluraé of 24 January, 2007.

“IRule 14(c) Rules of Professional Conduct for Le@aifession, Legal Practitioners Act Cap. 207 Lavihef
Federation of Nigeria 1990.
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1.10.1 Examining the Contractual Duty of a Lawyer

Rule 18 of the Rules of Professional Conduct fogdlePractitioners deals with the
contractual relationship of the lawyer and hisrdfie It provides that: (1) A Client shall be
free to choose his lawyer and to dispense witlséigices as deems fit; provided that nothing
in this rule shall absolve the client from fulfily any agreed or implied obligation to the
lawyer including the payment of fees. (2) the lawgbkall ensure that important agreements
between him and the client are, as far as possideiced into writing, but it is dishonourable
and a misconduct for the lawyer to avoid perforneaoica contract fairly made with his client
whether reduced into writing or not. The essencéhis relationship is the retainer of the
client. The clients instructs or briefs his lawwdrout his case and ones the lawyer accepts the
brief and the clients pay the initial fee as chdrgg the lawyer, the contractual relationship
commences and the lawyer is expected to dischapgefassional service to the client using
the best of his talent. The retainership may bétewior oral or may be inferred from the
conduct of the parties. It is in the interest @& rarties that, at least, the nature of the retaine
should be recorded, e.g., in the attendance notehvevery legal practitioner ought to keep,
e.g., in the attendance note which every legaltpi@oer ought to keep. When a retainer is
given it creates a contractual relationship whiebludes the duty on the part of the legal
practitioner to protect the interests of the cliantl to carry out, by all proper means, the
client’s instructions in respect of the matter ervice in questiofi®

1.10.2 Liability for Negligence

The legal practitioner may be liable on the tortnefjligence based on the principle
the case oDonoghue v. Stephengdrand Hedley Byrne & Co. Ltd. v. Heller & Partners
Ltd,*® This is because the client will obviously be ie tontemplation of the lawyer requiring
him to exercise reasonable skill and care so asoriofure the client® It should be noted that
the relationship between the lawyer and his clisnbne of confidence. By this fiduciary
relationship owed to the client means that lawyasinmake full disclosure of any interest in
any matter on which he has been brief and he mostmake a secret profit from the
instruction of his client’ It is not always the duty of a counsel to win tlient’s case beyond
a fair analysis of evidence touching on those matt€ounsel must however, be devoted to
his client cause and should do all that is withglearning and ability to ensure that his client
Is not denied the benefit of any remedy or defahe¢ may be permitted under the law. He
should object promptly to any irregularity in theopeedings. He is expected to restrain his
client from all forms of improprieties and shouldthdraw if his client so persist§.A legal
practitioner may only withdraw from his client seer as a counsel for good cause without
jeopardising his client’'s case. He may so withdtawafeguard his honour or self respect and
were his client insists on an unjust or immoral rseuor persists over his counsel's
remonstrance in presenting frivolous defences dibeately refused to pay his fees or
expenses ett.

A legal practitioner like any other individual ialble for any wrong committed in his
private capacity. He may therefore be sued in thtract or be prosecuted for criminal

“?Rule 18 of the Rules of Professional Conduct fogdlePractitioners as Statutory Instrument (S.I)&\ia. the
Federal Republic of Nigeria Official Gazette No.\dlume 94 of 24 January, 2007.
33.0. Orojo. pp. cit, p. 177.
441932) A.C. 562.
45(1963) 3 All E.R 575.
4%3.0. Orojoop. cit, Note that the Fault Principle finds the partgttis to blame before compensating the victim
in personal injury cases. This then implies thafaiflt cannot be attributed, there can be no aitidn of
liability, so for example a victim of an accidenaynnot receive compensation.
“Ibidem,p. 178. See also J.O. Aseip cit, pp. 284-285.
“8See Rules 14 and 15 of the Rules of Professionati@zi for Legal Practitioners as Statutory Instron(&.1)
No.6 in the Federal Republic of Nigeria Official Z&te No. 11 Volume 94 of 24 January, 2007. See a9
Asein,op cit, p. 285.
49See J.0. Aseimp cit, p. 286.
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offences. His professional liability is limited tmmmon law. The extent of his liability is
contained in Section 9 of the Legal practitionext.R He owes himself a duty of care and
diligence and may be held liable on appropriatesésr failure to discharge that ddfyThus
as a general rule, a legal practitioner is lialoledny damage attributable to his negligence
while acting in his professional capacity. A codngdo handles the case of his client
carelessly or negligently and thereby creates wmatsiin that causes an injury on the client
paces himself at the risk of being sued for profesd negligence. This is the decision in the
case ofAyua v. Agbak¥and any such liability may not be limited or ex@dcy contract®

1.10.3 The Duty of Skill and Care in Advising the Gent and Avoidance of Delay

It is the rule that a legal practitioner who failedadvise his client against an action
which has become statutes barred, he was considegdent in the performance of his
duty>* But where there was obviously no good cause oreviiee legal practitioner advised
in favour of an action which was unreasonable getslative’ Though, no one expects that
the Legal Practitioner will not make an honest akst As Abbott C.J. pointed out in
Montriou v. Jeffresy® “No attorney is bound to know all the law. Godbfid that it should
be imagined that an attorney or a counsel or eyadge is bound to know all the law, or that
an attorney is to lose his fair recompense on adcofian error, being such an error as a
cautious might fall into” it is sufficient if thelgave “espoused the interests of their clients in
order to defend them as if they were the partieeemed”. Sometimes, the beach may be the
giving of wrong advice. Whether the legal practios can be held to be in breach of his duty
or not will depend on the nature of the subjecttenatn which the advice was given. If the
point is a common one where the law is clear, medee likely to be in breach of his duty.

At times lawyers are found wanton when tdejay in taking action on a clients brief
and this undesirable habit militate against thaqgple of due diligence in the execution of
his professional duties to his client. Where thiaylés of a gross nature, it will constitute a
professional offence. No doubt, if a legal practier by his unreasonable delay or neglect
causes loss to the client, he may be liable inigegte to the clier®®

1.11 What Amounts to a Reasonable Standard of Skiland Care in the
Performance of a Legal Practitioner’s Duty

Though a lawyer is expected to exercise a reaserslll of duty and care in the
performance of his duty but this is not absolute.i$lrequired to exercise the skill in duty and
care that is reasonable in the circumstance. Adawgnnot be expected to know all the law
but he is expected to know where to find the lawespect of the matter which he undertakes
to handle. The skill and care of the ordinary laivgannot be judged by the standards of
exceptionally good lawyer. The test is what thesoeable competent practitioner would do

*Section 9 of the Legal Practitioners Act, 16 Ma974 as amended by the Legal Practitioners (Amenfmen
Act (formally Decree) No. 21 of 1994) (now Cap Lldws of the Federation of Nigeria 2004).

*13.0. AseinJoc. cit., p. 295.

°2(1997) 7 NWLR 659

*3).0. Asein,op cit, at 295. However a legal practitioner is not mble where he renders his services
gratuitously or the damage complained of is indbeduct of proceedingsx facie curiaeBy implication a legal
practitioner may be liable for negligence in respdchis conduct as a solicitor, the conduct ofaecin court is
left at his absolute discretion and he is not aflor any negligence in that capacity as a barriSiee the cases
of Usun v. Anwar{1947) 18 N.L.R 144 anBello Raji v. X (A Legal Practitionei()1964) 18 N.L.R 74Rondel
and Worsley(1967) 1 Q.B 443 (1969) 1 A.C. 191.

* SeeBello Raji v. X (A Legal Practitionef)l964) 18 N.L.R 74.

%5 Cocottopoulos v. P.Z. & Co. L{d965) LLR.

172 E.R. 51.

>'Otter v. Church Adams Tatham & C@.953) Ch. 280. Though if the point on which thiviae is given is a
difficult or recondite one, the practitioner is rikely to be in breach of duty. See also J.O Orage. cit, p.
181.

%8 J.0. Orojo.op. cit Such negligence may arise in a practitioner’sifaito process the papers in connection
with a sale of property or with an investment os t@pay a higher price. Loss may also arise begassa result
of failure to file an action in good time, an actioecomes statutes-barred.
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having regard to the standard usually adoptedeérptiofession? On this issue, the Supreme
Court in Nigeria observed i@rizu v. Anyaegbunanheld, as follows: “we think there is need
to remind members of the legal profession who &leed to prosecute or defend claims in
court on behalf of their clients theis-a-vistheir clients, the advocate or counsel involved in
such duties... undertake to bring to the exerciseareasonable degree of care and skill. He
does not undertake... that, at all events, he gla#il he case, nor does he undertake to use the
highesstoof skill... but advocate undertakes todpanfair, reasonable and competent degree of
skill....

An advocate must in the discharge of his profesdidaty refrain from asserting his
personal belief, he must however not compromisechisscience for a plate of pottage.
Above all, a counsel also owe his client the preifasal duty to refrain from improprieties,
where the client is however not bent or persistthese acts, the Legal Practitioner should
terminate the relationshfd. A counsel must preserve his client confidence, amt not
expose or disclose to other persons facts disclesddm by his client in confidence. In
preserving his client’s confidence, a legal pramtiér must refrain from formulating a defence
to questionable transaction or putting up a falaé; this kind of conduct is unethical and
could be responsible for the prejudice in some usagainst Legal Practitionefs.

1.12 Exceptions to Liability for Negligence in thePerformance of a Legal
Practitioner’s Duty

Since a Legal Practitioner has a duty of care algedce in the performance of his
duty, it means that if he fails in the dischargehait duty, i.e., if he is negligent and the client
suffers loss thereby, he will generally be lialbete client for the loss and this is subject to
Section 8 of the Legal Practitioner Act 1975 whpovides as follows: (1) Subject to the
provisions of this section, a person shall not henmune from liability for damages
attributable to his negligence while acting asgaleractitioner, and any provision purporting
to exclude or limit the liability in any contrachal be void. (2) nothing in the forgoing
section shall be construed as preventing the exclus limitation of the liability aforesaid in
any case where a legal practitioner gives his sesvivithout reward either by way of fees,
disbursements or otherwise. (3) Nothing in subeactl of this section shall affect the
application to a legal practitioner of the rule laiv exempting barrister from liability
aforesaid insofar as that rule applies to the condtiproceedings in the face of any court,
tribunal or other body®?

1.13 Exceptions to the Provision of Section 8(1) ¢iie Legal Practitioner’'s Act
1975

Under section 8(1) of the Legal Practitioners AL9/75, it is clear that the Legal
practitioner is liable for negligence in the cassleconduct of his professional assignment
since he is bound to discharge his duties withra ead diligence equal to that required of
solicitors of competent skill and care but there exception to this rule under section 8 (1) of
the LPA are where the service is give gratuitoushd, secondly, where barristers are
exempted from liability in the conduct of proceegfiex facie curiae
(a) Free Legal Serviceswhere a Legal Practitioner gives a gratuitous servihe contract of
service, if any will be without consideration andlwherefore not be enforceable. In the case
of a lawyer he will therefore not be liable on tentract for the contractual duty of skill and
care. However having undertaken to give the serVieewill owe a duty of skill and care to
the client independent of contract. This is theitpms of section 9(2) of the Legal

*Ibidem p.178. See the case Midland Bank v. Hott Stubbs & Ken{p979) Ch. 384 as per Oliver J. pp. 403-
405
lbidem p.179.
®1Sonia Akinbiyi, Ethics of Legal Profession in NigeriAugustus Publication, Sango-Ota, 2003, p. 181.
®2 |bidem. See Rules 14(a)-(c) of the Rules of ProfessionahdDct for Legal Practitioners as Statutory
Instrument (S.I) No.6 in the Federal Republic ofiétia Official Gazette No. 11 Volume 94 of 24 Jayu2007.
83 J.0. Orojo.op. cit, pp.197-198.
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Practitioners Act, 1975 which preserves the righthe Legal Practitioner to exclude or limit
his liability in negligence. In this respect ittlee position that the Legal Practitioner shall take
no reward either by way of fees, disbursement bemtise. Thus if the client refunds court
fees to the Legal Practitioner, the service will be without reward; but if the client pays the
fees into the court or gives it to the legal ptamtier to be paid to the court, the service will
still be without reward

(b) Immunity of Barristers Conducting Litigations i n Court

It is the provision of section 9(3) of the Legaagtitioners Act, 1975 provides that the
liability stated in sub-section (1) of the sectisimall not affect “...the application to a legal
practitioner of the rule of law exempting barristétom the liability aforesaid in so far as that
rule applies to the conduct of proceeding in tlee faf any court, tribunal or other body”. The
rule of law referred to in section 9(3) above wasealoped in the from the common law by
the English Court in the Case Rbndel v. Worsel8ywhich is the most reliable authority on
this point. At the beginning of this Appeal in tHeuse of Lords, the arguments according to
Lord Reid directed to the general question of Barristaedility. It was contended that all
other professional men, including solicitors, aable to be sued for damages if loss is caused
to their clients by their lack of professional kit by their failure to exercise due care, so
why should not barristers be under thesame ligBilithe old age rule is that if a barrister acts
honestly in the discharge if his duties, he isliadtle to an action by his client for negligence,
or for want of skill, discretion or diligence ing@ect of any act done in the conduct of cause,
or in the public interest that he should be lidBle.

One of the emphatic supports given to the immumwitybarristers or counsel in
litigation was given by Lord Denning when he obsehin thesame case ®&ondel v.
Worseleycited above, “that is in my judgement, a sure goban which to rest he immunity
of a barrister. At any rate, so far as concernsctireluct of a cause in court. It is so that he
may do his duty fearlessly and independently asught, and to prevent him being harassed
by vexatious action such as this present one beferdt is the ground on which the judge
cannot be sued for an act done in his judicial ci#yppahowever corrupt...and on which a
witness cannot be sued for what he says in givwideace, however perjured... and which an
advocate cannot be sued for slander for what he isagourt however malicioé. It is a
fearsome thing for a barrister to have an actiaudint against him, to have his reputation
besmirched by a charge of negligence. To havedbke tried all over again, but this time with
himself, the counsel, as the defendant. To be galltthe anxiety and, | would add, all the
costs of defending himself, even though in the lemdhould win”. “Faced with this prospect,
a barrister would do all he could to avoid rathemt risk it; he would forever be looking over
his shoulders to forestall it. He would be temptedask every question suggested by the
client, however irrelevant, to call every pointwever bad, to prolong the trial inordinately,
and in case the client should be aggrieved andraumnd him and sue him for negligence”. “If
a barrister is to be able to do his duty in coegrlessly and independently, he must not be
subjected to the threat of action for negligeffce.

Though the immunity given to the Legal Practitiomersection 8(3) of the Legal
Practitioners Act of 1975 only protects him agaiastaction in court. If his negligence even
in conducting proceedings in the face of the cambbunts to unprofessional conduct, the
legal practitioner may be dealt with accordingly the Legal Practitioners Disciplinary
Committee or the Supreme Court as the case may be.

® |bidem

%5(1967) 3 All E.R 993.

€ J.0. Orojo.pp. cit, p. 199.
" |bidem p.201.

% |bidem

% |bidem p. 204.
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1.14 Damages as a Consequence for Breach of Legaltyoby a Practitioner

An action may be brought for damages against d lggetitioner by a client who
suffers loss as a result of his negligence. Thikesusual remedy but the alternative is for the
Legal Practitioner to pay for the cost of the attiio an appropriate case.

Conclusion

This paper has shown that a Legal Practitioner igefa can be charged for
negligence in the conduct of his duties where hiedato exercise due diligence in the
performance of clients duty for which professiofe#s have been advanced and the client
suffers a loss as a result of his negligence. Tétetery authority to that effect is section 9(1)
of the Legal Practitioners Act, 1975 which providébkat a person shall not be immune from
liability for damage attributable to his negligenatile acting in his capacity as a legal
practitioner, and any provision purporting to exiduiability to any contract shall be void”.
Though in the course of this academic inquiry, &swalso noted that legal Practitioners in
Nigeria are also protected by some level of probesd immunity from being sued by his
client for negligence and this is provided undestisa 8(3) of the Legal Practitioners Act,
1975 but such immunity is limited to action of thegal Practitioner in the course of
representation in a litigation in court and were hiaction in this respect amounts to
professional misconduct in the face of the coueteassary legal action will be taken against
the Legal Practitioner for professional miscondUethich falls under the purview of the
Legal Practitioner Disciplinary Committee and theo&me Court of Nigeria.
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Abstract

The author takes over and develops a classic themthe criminal discourse:
preparation for interrogation. By presenting thenealerations related to less analysed
aspects of the doctrine and ignored by the Romamaastigators, the author brings to
attention a theme for meditation both necessary@ofbund — from adequate preparation of
the judicial hearing to the heard person’s scieatdvolution and personal needs.

Keywords: Judicial hearing, judicial interview and interrogan, investigator,
suspect, hearing effectiveness

Introduction

Practitioners say that two minutes of preparatioancsave several hours of
investigation. Although judicial hearings can tgiace outside a formal framework, proper
preparation is essential for the success of anyihgaln the street, at a person’s domicile, in
the offices of a multinational company or in thauteg room, the investigator’s performance
must be attentively prepared. He/she must not tdilge he/she has specific objectives of the
investigation which must be carried on, that theestigated person has his/her own interests
and behavior and that nothing was ever easy to dhiwa criminal investigation. The
preparation of judicial hearings is not only comyplbut also compulsory. If the obligation
means to observe the previsions of legal norms @mdinal tactics assimilated by the
professional environment, then when we speak ofplexity, we must have in mind the
investigator’s active thinking. The investigatorsh adjust himself/herself to each person
and case particularities. The simple application mdtterns cannot bring the necessary
success in each investigator’s undertaking.

The preparation of hearing within judicial investiggns means, in a classic approach,
to determine the issues which have to be settlédirwthe hearing, the order in which the
evidence presented has to be used, the establishofietactic procedures of hearing,
according to the data obtained regarding the adcume defendant’s psychology and
personality as well as the circumstances in whithdrime was committedl consider that
here it is necessary to notice certain evolutiond, @as a consequence, pay the necessary
attention to certain elements further described.

The hearing objectives— a person’s hearing results in obtaining an ingyaramount
of information useful for the ongoing investigatidavelopment where it is highly important
that the investigator adequately evaluates ther@aamd importance of the information
obtained.

! C. Aionitoaie, T. ButoiAscultarea invinuitului sau inculpatuluiy Tratat de tactig criminalisticz, “Carpai”
Printing House, Craiova, 1992, p. 91.
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The investigators usually find it necessary to apph the investigation general
framework, ask questions which allow the invesgdaperson to offer a large amount of
information. It is considered that important unsibéid information is actively revealed for the
investigator. Thus, the “information sources” cangrotected; information which cannot be
otherwise provided is thus verified.

Each important information has to be attentivelyalgped — the context it was
communicated in, its relevance to the person wiliered it, normal personal relations and
purposes which are pursued, the non-verbal maatfess in this case, etc.

Every time, after the stage of the easy approddhs, necessary to use rigour as the
rule says that each person who testifies withimimioal investigation uses the testimony as
an “alibi”, as recitals in order to support his/h@wn interests. Everything has to be as
complete as possible in order to precisely establibat is true and false. Even more, one
must not forget the necessary correlations betwbenheard person’s declarations and
his/her behaviour at different times during therhrep

The evidence available in the file- in order to know the evidence which can be used
within the hearing, the investigator should havesiew the possible answers which can be
given by the suspect when confronted with each epiet evidence. Obviously, the
investigator cannot determine the suspect not fer @rroneous explanations regarding the
aspects and circumstances for which there is incatimg evidence. What can be done is that
the investigator conducts the suspect’s answee$er to circumstances or aspects which later
on can be blocked with other highly convincing ewnde. Thus, lies can be controlled by
overvaluation in circumstances of inability to afevidence to support over dimensional lies
and/or by referring to “regular lies” which aresual that nobody believes in.

General information — behind this notion there must lay the investigateo called
general knowledge regarding the case under inwgiilg Basically, it refers to any
information about the people involved, the crimers the formal and/or factual rules which
govern a certain economic or administrative agtivilated to the illicit did. Any information
could be useful — it is easier to discover liesritaied by the suspects hoping that the
investigator does not know certain information;ommation which cannot be known by
“anyone”. Even more, in the case of managed intakésh as public acquisitions or
accountancy or the way a certain internal labomhglogy “works”, the suspects base their
lies by relying on “convenient” lies.

It is also possible that the listener has a “hidégenda’, something which can
influence their behavior.

The investigator must not forget thihe heard persons’ audition orderwithin a case
is very important. It is hard to give advice ingliield — Who should be the first? The oldest,
the youngest, women, the main suspect, the vidtintase there are several suspects, who
should be the first? etc Inspiration can help same and energy.

If the alleged criminal or the main suspect, ascae never be sure enough, finds out
that another participant in illicit activities suds a co-author, accomplice, instigator,
someone who has organized and/or financed art #ativity — will have an extra reason of
stress and a concern which he/she will try to hideorder not to be discovered by the
investigators.

The order in which the people undergoing an ingesiton are heard in routine cases is
not very important as it is done according to tmeestigator's wish. In special cases, where
undercover investigators were used and the infoomatas obtained from certain informers,
it is recommended to establish the hearing ordedatinistrative level after serious previous
risk analysis has been done.

The way in which each hearing is done, the “chor@plgy” according to which the
heard people are moved from one room to anothiee, Stirprise meetings” on the hallway or
the “doorway”, the investigators’ replacement, frauses, the meals, the visit to the room
with the corpora delicti, etc can highly influertbe results of the investigation.
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Within the doctrin the way in which the suspect reacted along pteviwearings —
how did the suspect react when meeting the invastig? is highly debated. Was he docile,
did he react violently, did he try to use illness aameans of avoiding the hearing in the
hearing room, did he pretend to faint, etc?

Experienced investigators know the fact that mesipte adopt typical behaviour in
typical situations that they go through. Under ¢éhesrcumstances, the suspect who was
verbally aggressive within the research 3-4 ye@s i@ expected to behave in the same
manner each time he/she is heard during an inttig

Normally, this type of information is extremely fisliebut obtaining it is not easy as it
is not always easy to find people who know enougbrimation based on which the dominant
trait of behavior can be determined in a spectabsion such as the development of a judicial
hearing according to which we can find out the radrbehavior of the person undergoing the
investigation.

Investigator appointment — in practice, it is considered as a good solufmnthe
development of the hearing underdone by the inyatsir who manages the case file. Still,
often, he is not the most suitable person to pucsuiin hearing. Even though he could have
the best representation of the investigation stége, the strategic option regarding the
investigation evolution, or has heard several peoplall people involved in the investigation,
the investigator may not obtain the suspect’'s tassthere is suspicion (often real) that the
investigator is already convinced that the suspeduilty. There is the possibility that the
investigator had certain contact with the suspetite-occasion which has led to a conflict
such as a communication barrier — or an arrestatiner hard feelings, etc. Even more, in
certain cases it is possible that the suspect kad the investigator's superibAlso, it is
possible to lead to cultural or gender problems waman investigator will face more
resistance if she hears a male suspect with rigadjtional opinions regarding cultural and
gender differences — which have to be taken intm@aat when the investigator decides to
conduct the hearing. In many cases, it refers $0-aalled politics of the judicial organisms
which approaches the case under the pressure qiulblec opinion, higher administrative
institutions, mass-media, natural desire to clbsectse, to provide examples for the sodciety.

The case file and the evidence during a suspect’s hearing, each detail can becom
very important.

In fact, the case file is a file...which containseyond the specific criminal
terminology, pages with the investigation data,ardtess of their names — minutes,
declarations, reports, etc. It is tangible, repnesé¢he present stage of the investigation and
could be used by the investigator in order to afypihe pressure on the suspect. The
investigator can admire or touch it and say “Lodkatvwe’ve got here”, “Let’'s see what it's
written here”, “Yes, it's an obvious... waste aha&”. In fact, he can be either convincing or
not or at least give the impression that “he untdes how things work”, that he has the
results of certain activities which, in fact, havet taken place — declarations of people who
had not been heard, minutes of undone searchesisepd expertise which has not been done,
etc.

At least, as a principle, it is not advisable te ukese types of elements — video
cassettes, objects used during the illicit acegitiobjects bearing traces which confirm the
person’s presence at the crime scene — which amritplicate the “image” presented to the
suspect. The motive is simple — the suspect mayegntefuse to make any declaration: “if

2
3

J. K. BarefootEmployee Theft InvestigatiogrButterworth Publishers, Stoneham, Mass., 19867p.
Author’s note — it is possible that the investigabefore joining the judicial police, or a clossative or
friend had had a subordination relation with thepset and this affects the good development ofhdaging

4 D. Zulawski, D. WicklanderPractical Aspects of Interview and Interrogatjd®RC Press, LLC, 2002, p. 59. It
is highlighted the fact that in the private envimant, everything is decided according to the comisamolitics
and interests; in the public sector, the situatsoslightly different as the situation is never adbaned before the
legal procedures are finalized.
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there is so much evidence, why do you need my cdma?” Even more, there is the
possibility that the suspect asks to see the eelarmich proves his involvement.

Although it may resemble a humbug, it is advisailat the investigator carefully
manages only the file and allows the suspect ré@lown conclusions regarding what he
may obtain.

In most cases, the investigator, while preparingdar a suspect, pursues it with little
evidence against him. Sometimes, it involves omiglirect evidence or the results of a
reasoning based on simple logics.

Under these circumstances, the file can be usadbasch-mark, as a support element
for the investigator; he can only refer to the ébkdstence with a lateral head movement, with
an explicit or resolute inclined head movement. irhvestigator can get back and approach
the file in a threatening way as “this doesn’t warkymore”. Anyway, the file will contain the
forms necessary for declarations, minutes, etaugpact’'s hearing should not be interrupted,
the investigator being prepared for anything. Important for his mind to be “set” in order to
obtain the suspect’s confession.

Regarding the guilt evidence, | believe that it hasbe prepared seen after the
suspect’s clear position in relation to each evigein part. Of course, to the extent to which a
scenario is drawn and a positive reaction is exgugedor the investigation, the investigators
can leave an object to the suspect’s sight whildiae him to direct involvement in the illicit
activity. Every time an object, a writ, or any atludject which can be considered evidence is
present in the hearing room, the investigator niake the necessary measures for the
evidence protection — the suspect may destroy, lewalthrow the evidence out of the
window, etc.

Time interval and the place of hearing— usually, investigators have the possibility
to establish and rigorously prepare the time irgkeand the room for the hearing. If the
hearing is done with the occasion of new activibeghe field — such as research at the crime
scene, search, or in flagrante delicti situatiothe- investigator has few options and, as a
result, there cannot be real preparation.

In spite of all these, it is advisable that theestigator undergoes the hearing in an
“intimate area” which can ensure confidentialityddacilitates communication. Thus, there is
the risk that the suspect’'s concentration dimirsst&/en more, people with hidden interests
or passersby can interfere so that both the hesngsbp and the investigator’s security are at
risk. Sometimes it is enough that the investigatmnges the place of “discussion” by a few
meters, other times, and the place can be theepcdic (the better equipped with listening and
image devices, the better). It is very importardttthe heard person had undergone body
search before hearing as it is important not toeurmnsider the risk of carrying guns with
the purpose of hostage taking.

The hearing intimacy, the confidentiality of thefammation revealed is highly
important in order to obtain the information neeggsfor the investigation. Investigators
must have in view the fact that the declarations ltave extremely important consequences
for the heard person and his/her relatives. Onaatagxplain something illegal, shameful, or
wrong in any circumstances. One can hardly confe$sont of a trustworthy person; under
no circumstances in front of several people ormfass-media. Usually, secrets are told in
moments of intimacy.

The purpose of the hearings underdone on the fslds the crime scene case, means
to obtain information regarding the nature of tosvaties, the identity of the people involved,
the maotifs, the circumstances under which the agtiook place and so on. Although there
are resemblances between a formal hearing andnae cscene hearing, there are also
differences, of which the most important are tHWing:

* Certain spontaneity of the declarations obtainesetheon lack of preparation due to
confusion, strong emotions, the time lapsed, impdigg to obtain a satisfying level of
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concentration to synthesize the interests and &spédifferent circumstances which may be
important;

* Incertitude regarding the suspects’ guilt;

* Incertitude regarding the deed consequences;

* The need to obtain as many and as detailed infoamagsed on which the research is
extended.

The heard person and any other suspect can beedrtessed on the hearing results
underdone at the crime scene. The more the heamrege underdone by respecting
confidentiality and the heard persons were conwigcegarding their testimonies, the more
confident the investigator becomes and the bdigemvestigation is led.

Usually, the investigators undergo hearings in diices or houses where the
witnesses or the victims carry their daily actesti There are many disadvantages where the
most important are interruptions due to telephaaiéscarrival and/or intervention of a third
person, children, etc. These types of interrupticars draw attention; can offer the necessary
time to the heard person to make up a story fuliesf — more or less credible — can make
certain drainage in a not so well systematized nmmgmdich tries to do something with
uncertain information.

The hearing outside the judicial office must beepted as part of the hearing — it has
to be done for several reasons such as: the mapesuhas not been identified yet, it is
necessary to obtain the suspects’ alibis, thetfettone person had been called at the police
station should remain unknown, etc — and, undesett@rcumstances, hearings have to be
properly prepared. Thus, it is preferable thatithvestigator waits, if necessary, for the time
interval which allows the hearing to take placé‘'sience”, in a confident area, where the
interviewed people feel comfortable and totallyeative and nimble regarding the judicial
procedure.

The hearing place must ensure confidentiality arimiacy and this is possible in a
private framework. If there are no interruptiorighere are no distractive events, it is possible
that the heard person can focus on the hearingyl@t he/she has to say, the way he/she
testifies. It is advisable that the investigatoggares the heard person so that he/she can focus
on the investigation, the effort to identify thenesinal, etc thus avoiding as much as possible
the less desirable consequences of altering tHardéons during the investigation.

The hearing room, beyond the fact that it has tavslable during the entire hearing,
must be decorated so that it does not influencenestigated person in a negative manner,
does not inspire cold atmosphere which might licoinmunication; the investigated person
should not want to end the hearing too early. T can generate fear, it can amplify the
fear feeling in relation to what might happen woirs¢he investigation development. In this
type of atmosphere, the investigated person is temnfp deny everything, avoid offer the
investigator any type of information.

The choice of a common-looking office, with specifurniture, which is familiar to
several investigated people, is a good solutiorr{hing has to look familiar. Although one
might say that this type of room does not offer tfmestigator the facilities of a hearing
room, still, the warmth and comfort can lead teslessistance, less preoccupation for defence
specific to most people who undergo investigatiath wriminal investigation. Even more,
communication is facilitated and even encourageanl office, jokes can be told — the official
nature of the hearing has to become more familidhe-investigator can move, notice
something on the wall or out of the window. It mspiortant that the atmosphere specific to a
confrontation, expected by the person who has toelaed, is not confirmed, is not present.

Even more, the investigator could use a third petsobe present as witness during
the hearing. On condition that this person is wosthy, there are a few advantages which
should not be neglected, such as:
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* There is a second person who can confirm the Fattduring the investigation there
have not been any threats, illegal promises, natcant measures were used in order to
offence the heard person’s honor and dignity, etc.;

* There is a second set of eyes and ears which absdrat is being said as well as the
investigator and heard person’s behavior;

* The assistant witness (who can also be anothestigator, the second investigator)
hears and observes everything that had taken pladeg the hearing although the two
investigators’ perception cannot be identical, estbns regarding the investigator’s
responsibility and professionalism can be done.

* In case the main investigator does not know that dksistant witness is also an
investigator, there is the possibility that thes®etinvestigator presents later on his/her own
result of the hearing;

* In case of any incident or cause which makes ing@ffe the first investigator’s
endeavor, based on a sign of maybe a scenarigettond investigator will be able to take
over the hearing.

Regarding the positions, it is advisable that teartl person stays with his/her back to
the doof. The assistant witness or the second investigdtould be positioned slightly in the
lateral of the heard person, out of the reach oipperal view of the heard person so that
he/she would not be distracted during the hearligg heard person while seated with the
back at the door will not feel the need to leave aiil not feel as if he/she is kept in the room
due to the fact that the exit is blocked by theestigator, as he/she positions his/her chair on
the door trajectory. One should not neglect the fhat an assistant witness/ the second
investigator is a woman could be an advantagese oha male duel.

Referring back to the hearing room, at the natpeaitive impact of the comfort on
the heard person, | mention that it is good nohdawe an object inflation, not to create a
crowded image as this will willingly or unwillinglgiminish the heard person’s attention as
he/she focuses on an object or several objectsagliesgh in the room. The fewer reasons, the
fewer objects which draw attention, the easier floe investigator to interpret what
determined the investigated person’s behavior h é@bavioral act analyzed in association
with what the heard person writes or says.

If in an office it is easy for the investigator #malyze and understand the heard
person’s behavior, things change a lot when heaisnginderdone in a street with an
aggressive barking dog, a car with lights on opeesling car, another person who has to ask
or say something, etc. Under these circumstanbese tis a variable in the heard person’s
behavior which makes it more difficult for the irstiggator to interpret his/her behavior. The
same may happen if the investigated person is tirec indirectly allowed to smoke by
offering him/her an ashtray — everything becomesemcomplicated. What we see as
behavior manifestation is the result of the podigghbio smoke, is a specific manifestation
when perceiving tobacco flavor, the joy of nicotirecognition, etc. For example, if the
suspect, as an answer to the investigator’s quesstiorects his/her hand to his/her pockets,
takes out the pack of cigarettes, takes one cigaaeid tries to light it although he/she hasn'’t
finished the light one — will be interpreted by thgestigator as a manoeuvre to gain time or
will be considered as a reflexive gesture manitestach time the person has something
important to do.

The same happens when the heard person is offeradtlsing to drink. When the
suspect leisurely takes the glass and sips, h&fahés to delay the answer or it is a simple
coincidence or a result of emotional tension spedd judicial hearing. Leaving pencils,
paper clips or other objects on the desk at thedhparson’s disposal can create similar
interpretation problems — if the investigated perstarts playing with a paper clip which

® D. Zulawski, D. WicklanderPractical Aspects of Interview and InterrogatjoBRC Press, LLC, 2002,
p. 63.
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he/she bends, this means that the suspect eitbielsaw look at the investigator, lies, or likes
to play with the paper clip. It is obvious thatmost cases the investigated persons will try to
get time in order to formulate the best answer ating to his/her interests.

A further source of attention distraction is thedstigator's power and valorization of
signs. | recall that some time ago | went on a duntation trip to Italy and while invited in a
police officer’s office, | was impressed by a bigrhed picture extracted from a paper which
showed the policeman as a young and victoriouswitmthe gun in his hand beside a Mafia
boss. The text following the picture was eloquéfiithe mafia godfather has found his
policeman godfather, congratulations to the poli@entongratulations to the policeman... for
catching the dangerous mobster!” Along the entiigt,vl watched this picture and the
policeman’s victorious smile and his gun at the stebls head created a strange sensation.
Other objects can also be used, such as: the plaljica reveals the merits, badges placed on
the uniform, the pistol, the handcuffs insidioushpved from time to time, can build an
emotional state of mine for the suspect —it isecid situation with serious consequences.

The heard person’s attention can be influenced déyeral factors, some more
important than others.

What can the investigator do? Probably the besgthiould be to put himself in the
heard person’s shoes, visualize the hearing roamatice the sources of attention grabbing
which could negatively influence the hearing depetent. He would probably take care of
the draperies, the land line, and any other elemeihie superior part of the room.

If the hearing cannot take place in an office armbiaference room, a warehouse are
chosen instead, it is necessary to upgrade thtespainimum dust cleaned and the furniture
arranged in a manner which facilitates communicatio

Neither in the hearing are room, upgraded in thikcjal headquarters, things simple.
Usually, here we find a cold atmosphere, with doa&, and phonic isolation which allows
no noise from the outside, the door’s closing systé is possible that the door and the
windows — if they exist — have bars — nothing sstgiecomfort and openness to free
communication so that neither an experienced imyastr feels at ease. Although these
hearing rooms have a clear role — for example, wdreested people are heard or further
security measures are needed — it is advisablesdathis type of rooms when investigators
wish to put further pressure on the heard perstan pfevious preparation.

The investigator's preparation — It is often said that judicial hearing is a typke
duel.

What happens in fact?

The heard person becomes nervous, develops fiaagsaas he/she considers that
he/she faces a rival who has to be defeated — #rewho wants to find out more than he
wants to tell and has to be defeated, should béngus place and made understand that “if |
want to tell something, | will tell, and if I dorwtant, nobody and nothing will convince me to
do it". The investigator himself can become as aesvand frustrated as the heard person as
he becomes nervous due to the situation and batheyethe fact that he does not have
enough means to determine the person to changedattiThus, the investigator can change
his attitude, become sarcastic, use indecent dcimas language, etc.

It would be probably best for the investigator toederstand both the need and the
negotiator. He must accept the idea that it is mbiand it is the heard person’s “job” to omit,
forget, hide, find out, and try to trick the invigsttor in any way. Understanding the two main
actors’ roles — the investigator and the heardquers can lead to accepting the fact that
conflict is not productive. As negotiator, the istigator can better manage the hostile
feelings, frustrations, the way the criminal invgation should go, what might happen with
one or other people involved in the illicit actikithow and if it is possible to recover the
prejudice, etc.
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Without developing mediation theories, | believasitnecessary to have a “win —
win”” situation. This will allow the investigator undensd the heard person’s situation and
will also allow the heard person to understand thatinvestigator has something important to
do and, in his position, he cannot afford to loBke investigator cannot defend the heard
person but can “negotiate” so that he finds outtthéh and the truth — the most credible
variant of the way the searched illicit activityotoplace —can support best the interest of the
people involved.

As a negotiator, the investigator can think he aahas a theatre director: he can
choose the setting, establish the choreographywyéyeeach dialogue begins, can think of the
way he will be able to use to hearing room, caal@ish the outfits — his; can also influence
the heard person’s outfit. For example, a lot @kstigators consider that the outfit with a suit
and tie is absolutely professional and fits alli@itons, which can be true in most cases. Still,
there are cases where this type of outfit can ga@adimitations and distance as they lead to
frustration relating to the investigator’'s wellbgihy comparison to more precarious financial
situation of the investigated persons. The ruleukhmean that the investigator changes his
outfit according to the heard person and take actmunt the heard person’s néeds

By anticipating the heard person’s possible atégjdhe way he/she prepares and
approached the hearing, the investigator should pigpare. He should chose his outfit,
smile, own way of approach. This should mean tlestigator adjusts his/her own approach
and behavior — for predictable moments of the Ingaetc. With the risk of repeating myself,
the investigator's behavior should be adequate weryghing which could mean fury,
suspicion, reserved attitude or despise. It woddeétter for the investigator to learn from a
seller's behavior when faced with a possible cfiein sales, an agent must identify the
client’'s needs — emotional, financial, self imagk, — present the benefits of his product and
highlight the way he answers to the client’'s neddsrinciple, if the product’'s benefits can
compensate the client’'s objections, and if the pobdatisfies the client’'s needs, he will buy
it. In a similar way, within a hearing, the bengfiieen as a result of communication with the
investigator, information provision, will have t@ags his objections. Otherwise, the heard
person will not speak.

»6
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Abstract

The paper proposes, based on the analysis of tkle GbCivil Procedure and of labor
legislation, particularly those of the Labor Codedathe Law on social dialogue, to nominate,
to develop analytically and synthetically the ingion of the quality of party in a individual
labour conflict.

Along with the cited legal provisions, the examptésjudicial practice in Bihor
County point out the specific of labor jurisdictionthe Romanian legal system, jurisdiction
governed by the Code of Civil Procedure, as comtaar) which is adapted to the special
legislation of the spirit of this institution.

Keywords: individual labour disputes, parties, employees, leygrs, accessory
voluntary intervention, call in guarantee

Introduction

Individual labor conflicts are defined as labor pliges that have as object the
exercise of rights and fulfillment of obligationssang from individual and collective labor
contracts or from collective bargaining agreemeautsi relations of civil servants, as well as
from laws and other legal acts (article 1 lettergb Law 62/2011 of Social Dialogue).

Also individual work conflicts are considered: dasté in connection with the
payment of compensation for damages caused byepaty the failure or improper
performance of their obligations under the employtr@ntract or service report (Article 1
letter p 1 (i ) of Law no. 62/2011 of Social Dial@; conflicts about the nullity of individual
employment contracts or clauses (article 1 letteR dii) of Law no. 62/2011 of Social
Dialogue ); conflicts in connection with terminati@f service or clauses thereof (article 1
letter p 3 (iii) of Law no. 62/2011 of Social Doglue).

Labor jurisdiction is “the settlement activity bertain organs of labor disputes and
other demands on labor relations and related repoihcluding regulations relating to
competent authorities to resolve such conflicts aednands, as well as the applicable
procedural rules™.

We believe that the specific nature of the judigedcess by which individual work
conflicts are resolved lies in the quality of pairtyan individual labor dispute.

Parties in Individual Labor Disputes. Theoretical and Practical Aspects

The provisions of article 267 of the Labor Code #mat of Article 1 letter q. of Law
62/2011 of Social Dialogue nominate analyticallgimduals or legal persons who may be
parties in labor disputes:

L A. Ticlea, A. Popescu, C. Tufan, Michindelean, OTinca, Dreptul muncii,“Rosetti” Publishing, Bucharest,
2004, p.798.
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a. employees and any other person, holderrigihé or obligation under the Labor
Code, other laws, or collective bargaining consdagreements);

b. employers - individuals and / or legalgoers, temporary work agencies, users,
public authorities / institutions and any othergmer who is employed,;

c. unions and employers

d. other natural or legal persons who haigeubcation under special laws and the
Code of Civil Procedure

The parties of individual labor disputésefore the amendment by the Law of Social
Dialogue, regarding conflicts of rights with collee character) that have as an objtdxt
exercise of rights and fulfilment of obligationgisitng from contracts or collective
bargaining agreementsire all employeras in the case of individual conflicts work that
concern the exercise of rights or performance oligatons arising from individual
employment contracts or relationships of civil seng (formerly conflicts of individual
rights) andemployeef this unit. All employees of a collective unigrc be part of such a
dispute, including employees of a sub-unit (sectiwarkshop) or employees of a particular
profession or trad&ln this context arises the problem of represemmatif both sides of the
work conflict. Thus, the employer is representedtdynanagement bodies (director, general
manager, manager, etc.). Employees are represbytadions and in establishments where
there are no unions by representatives of theeg#es elected for this purpose.

Wage-servants (employees) are part of labor dispueving, as a rule, standing.

Under the provisions of the Labor Codlee employee is a person who is party to an
individual contract of indefinite duration, fixed working part-time or full-timeWhile major
workers defend their own interests, minor employease employed may be part of a
personal work conflict and can support their owrrlkvand interests. But under protection
rules contained in the law, they are entitled toassisted when necessary by their legal
guardians’

In the community legislation we find the concepicofnmunity worker. For example,
Regulation nr.1621/from October the 15th 1968 oa flree movement of Community
workers, Part | is entitled “Employment and fanolyworker” and Regulation nr.24347 from
July the 27th 1992 amending Regulation Part Twt6i2/68. Thus, the worker is a person
who: exercises effective and genuine activity, unthe direction of someone else and
receives remuneratich.

Also in the literature, reference to seasonal wskeross-border workers are made
when speaking of categories for temporary migrants.

By the provisions of Law nr.62/2011 of Social Dgl®, the notion ofalaried
employeeas part of an individual labor dispute, used by #c168/1999 and the provisions of
art.248 of the Labor Code Annotated, was replageithd notion oemployee

The reason of the legislator was to include as péria conflict of individual
employmentcivil servantsalso, who are in service relation to the administeainstitution
where they are operating. As a result, legal anctroh@l analysis of the position of the
employee as party to a work conflict can individgalpply in the case of public officials.

Regardinghe employerthat employer is a party to the conflict who lf@shad) the
co-contractor quality, so he was in employmentti@teship with that person being eventually
obliged to him® Extending the interpretation, based on new legavipions applicable, may

2D. Top, Tratat de dreptul munciWolters Kluwer Publishing, Bucharest, 2008, p.544

® Employees aged 15-16 years do not fully exerdise tights, having with a limited capacity of lalaw, in

the process they will be assisted by parents, titéin absence, by the guardian.

* Elena Ana Nechital.ibera circulaie a persoanelor in spal Uniunii Europene Agora University Press,

Oradea, 2010, pp.89-90.

® N. lancu,Migrasia internaionali a forrei de mung, Pro UniversitariaPublishing HouseBucharest, 2013, p.

92.

® For example, in disputes concerning the calcutatibthe wages due to teachers, teacher standigitted to

payment of wages. Passive locus belongs where ppat®, to the school (school, college, universitllege),
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be part of an individual labor dispute that emptoyéro has (or had) the co-contractor
quality, so he was in employment or service retetiop with that employee.

The law allows the individual employer and the emgpl's legal entity to be a party to
an individual work conflict tb Part of such conflicts may also be tempdtamployment
agencies, usetsand any other person who has a job held undet.aéber Code, such as
employers for whose benefit seconded employeestsfér

The employer is represented in an individual latispute by his management organs,
in accordance with the law, the articles of assmmiaor the statutes. According to the
provisions of letter g 62 dfaw 62/2011 of Social Dialogue, employers' orgatares, at the
request of their members, have the right to attamdi represent before the courts at all levels,
law enforcement jurisdiction or authority of othastitutions, by their elected defenders

Article 222 of the Labor Code Annotated providestithupon request of their
members, unions can represent them in labor disputder the law. In exercise of the powers
conferred expressly to unions, and under art. 2Basf no. 62/201%, they are entitled to
take any action provided by law, including litigatimade on behalf of their members under a
written power of attorney from thenihus, unlike the old regulation (Article 28 of Lave.
54/2003 union, repealed), the new law text estabsisthe obligation of the union to act
following an express mandate from those concerieduding in the case of individual
dismissals. The employee in question “must be deeguwabout the opportunity to trial the
employer and the action cannot be brought or caatnby the trade union if the concerned
objects or discontinues the proceedirgsin practice a challenge to article 28 of Law of
unions was raised, repealed by Law no. 62/201lhergtounds that these provisions violate
Article 51 par. 2 of the Constitution, which statbat legally established organizations have
the right to address petitions on behalf of theugeothey represent. The Constitutional Court
rejected the objectidn on the grounds that legal action may be broughtheyunions not
only in partnership, on behalf of their members &lgb on individual names. In this respect,
the Constitutional Court held that “the fundamenigtht to petition governed by Article 51 of
the Constitution, is reflected in demands, claio@mnplaints and suggestions about solving
personal or group problems that do not assume #heok justice, to which authorities are
required to meet the terms and conditions estadalily law, while courts referral for turning
a subijective right, ignored or violated, or for mayinterest obtainable only by way of justice,
it is a matter of access to justice, governed btycker 21 of the Constitution and not of the
right to petition”.

school board territory, even to the main creditrdawtor (mayor). Such capacity does not belonth&local
council, which is responsible for calculating tledasies. For details see Gabriela Cristina Fiien Salarizarea
personalului didactic din fn¥Iamantul preuniversitar/superiorin “Revista Romé#h de Dreptul Muncii”
Review no.1/2005, pp.55-57.

" Individual employer has no capacity to be suethé object concerned is carrying the mentioned i h
employment terms. This interpretation arises frdra provisions of Article 2 of the Law nr.130/1998 o
measures to protect employed persons, republighdlei Official Gazette of Romania, Part I, no. 18020
March 2007, under which labor certificates of emples of individual employers are kept and suppleetchy
labor inspectorates.

8 Temporary employment agency is the company whictiges users temporary skilled and/or unskilledbwh
employs and pays a for this purpose.

° The user is the person that temporary employmgseney shall provide temporary personnel and whish
employs to fulfill a certain specific and temporaagk.

19 posting is temporarily change of workplace, beeafshe employer, to another employee for the etiea of
works in the interest of the latter, detachmergogerned by Art. 42-47 of the Labor Code.

' In accordance with article 28 of Law no. 62/20btial dialogue unions defend their members' rightising
from labor law, civil service statutes, collectiagreements and individual employment contractsagmeements
on relations of civil servants in court, enforcemjemisdiction of other institutions or state autities, or elected
by their defenders.

12 A. Athanasiu, Lumirta Dima, Dreptul muncii. Curs universitar‘All Beck” Publishing House, Bucharest,
2005.

13 Decision no.175/2004 published in the Official €& of Romania no. 440 of 17 may 2004.
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In connection with the mentioned legal provisionsdoctriné arose whether higher
associative forms such as federations, confedaesatamd unions have standing territorial
capacity in the formulation of judicial action oeHalf of workers' unions that represent them.
Solutions of judicial practice were contradictosgme Courts ruling that unions have no
higher standing, thus rejecting the action andrsthave decided otherwise.

| concur with those who support the doctrinal opmbased on relevant arguments
that “it is illogical and unnatural that a legaliom representation is limited to the union of
which he is part, excluding the superior organa@ativhich has in its structure also the
union”. The law uses the phrageionsthat includes both the employers unions (art. 8f 4
the Law of social dialogue) and those resultingrfitbieir association (41) and union members
units that are federations, confederations ortteral unions and at the same time are also
members of higher organizations.

The union is able to make a request for interventumder Article 61 of Civil
Procedure Cod® but only in the interest of the employee. As aoegtion, as in the case of
discrimination, Article 22 of Government Ordinanoc®. 137/2000 on preventing and
sanctioning all forms of discrimination confersrating to NGOs, the trade union may, in
such a situation, make a request for interventiohis behalf.’

As we mentioned, the provisions of the Labor Cadiifgukate that may be parties in
individual labor disputes, any person holding righdr obligations under the Labor Code,
other laws, or collective agreements, as well dseptindividuals who have this vocation
under special laws or the Code of Civil Procedure.

According to legal provisions, the representatidnemployees in individual labor
disputes is recognized by law only to trade uni@iscted employee representatives can not
represent the employetsHowever, employee representatives are recognaethain task,
their representation in solving collective labosplites, as provided by law nr.168/1899
now repealed, and by the new legislation, Law M2@21 of Social Dialogue.

Thus, theemployee's heirsnay be parties in an individual work conflict ihet
following situationg®

. The employer must compensate the deceased emplimyegecuniary
prejudices which he produced by his negligence (engaid wages, holiday pay, etc.) (Article
269 paragraph 1 of the Labor Code);

. In the case of restitution, when the deceased emaplaoeceived from the
employer undue amount of money, received goodshwmgchas not earned and which cannot
be returned or if he has been rendered servicashtch he was not entitled, then he is
obliged to pay their fee;

. The employer must be compensated by the deceasady&a for damage to
properzgl)/ caused by his fault and in connection vith work (Art.270 para.l of the Labor
Code):

1 A. Uiclea, Tratat de dreptul muncii5" edition revised, “Universul Juridic” Publishing Hee, Bucharest,
2011, p.357.
!> Gabriela Cristina Freniu, Salarizarea personalului didactic din invatamanfurieuniversitar/superiar in
“Revista Romaa de Dreptul Muncii” Review no.1/2005, pp.122-123.
'8 Civil Procedure Code, republished in the Offid@azette of Romania, Part | no. 545 of 03.08.20hgered
into force on 15 February 2013.
7). T. Stefanescu, |.Tratat de dreptul muncilWolters Kluwer Publishing House, Bucharest, 200875.
8 The doctrine argues that we should extend the @blemployee representatives and the representafion
employees in individual and collective conflicts nfhts, starting from legal provisions that comsidhe
employees’ representatives as an alternative detiaions, exercising powers only in the absenctaafe
unions; for details see M. Gheorglt&;i amiabile de soltionare a conflictelor de mudg “Universul Juridic”
Publishing House, Bucharest, 2010, pp.242-243.
' R. Dimitriu, Conflictele de muntsi solwionarea lor, “Tribuna Economia” Publishing House, Bucharest,
2007, p.51.
%0 R. Florian,The procedure of determining the patrimonial liglgiithin the employment relationshipgora
International Journal of Juridical Sciences, n@022, pp. 44-53.
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People who arpartiesin relation to the subject of the individual lalbspute can be
part in this conflict if they prove an interest.riR@pation of a third party in a labor dispute
can take, given the specifics of the legal worlst jine form of araccessory interventioh
when, according to art. 63 of the Code of Civil ¢&dure, it seeks to support defending the
interests of any party in the dispute that is thgexct of the case.

Concerning the participation of third parties indindual labor conflicts,Labor
Inspectorates entitled, in accordance with paragraph 2 oficfet23 of the Labor Code, to
notify the competent court in order to reduce tfiects of non-compete clause.

In practicé® it is considered appropriate to introduce in theses that concern
individual labor disputes the Labor Inspectorateider to facilitate the enforcement of the
judgment, which will thus be opposable.

In the category of other persons who may have titess of parties to a labor dispute,
the doctrine refef§ to a situation in which, according to Article 86aragraph 6 of Law
nr.85/2006 on insolvency proceedings, the liquiddtaeceiver undoes individual work
contracts of employees in the unit. Against theunethncies, employees may sue the
liquidator / trustee and the legal dispute will selved according to the rules of labor
jurisdiction.

Also, the person selected for employment who has awguired the status of
employee, because the employer hasn’'t concludeddwidual labor contract, can request
the competent court, under Article 19 of the LaBaide, compensation for damages due to
the failure of the employer of the duty of discloestl

Article 92 paragraph 2 of the Code of Civil Procexdprovides that “Th@rosecutor
may draw conclusions in any civil proceedings,my pahase of it, if he considers it necessary
for defending the rule of law, the rights and fresedof citizens”. As a result, prosecutors may
participate in solving individual labor conflicts their capacity as official subject of the civil
trial, as well as the judgf8.So, the prosecutor is part only in procedural riveaor main part
or next part and the judgment cannot be ruledvnrfar against himi’ Thus, the Prosecutor’s
role in individual labor disputes is reduced; ha @atervene in cases where a party of the
conflict is a minor employe®.

Conclusions

The analysis of this topic points out again thec#meof labor jurisdiction in the
Romanian legal system, jurisdiction governed by @oele of Civil Procedure, as common
law, which are adapted to the “spirit of labor law”

“The amendment to the Law no. 40/2011 Article 27thefLabour Code allows parties to agree on thevery
of employee of prejudice and court interventioméxessary only if there is an agreement of theigsato
recover damages.

#pAccording to the Civil Procedure Law, the partidipa of third parties in a process can be achiebgd
voluntary action, institution that allows a pergorintervene in the process to achieve or presamght of his;
accessory voluntary intervention that allows a pern® intervene in support of defending the intexye$ one of
the parties; forced or indirect intervention allostsmmons to another person, call warranty and ajogethe
right holder; for details see V. M. CiobanUratat teoreticsi practic de procedur civila, Vol I, “National”
Publishing House, Bucharest, 1996, pp. 323-327.

2 |It's about the issues raised following a spedialiserview guide applied within the territorial bar
inspectorate Bihor, June 2010.

24 A, Athanasiu, M. Volonciu, L. Dima, O. Caza@pdul muncii. Comentariu pe articoleol. Il, C.H. Beck
Publishing House, Bucharest, 2011, p. 413.

% A. Athanasiu, Lumina Dima,op.cit, p. 358.

%% Decision nr. 68/2005.

27 Garbaci, C.Cadrul actual al activiisii procesual-civile a procuroruluin “Dreptul” Review, no. 10-11/1994;
%M. Gheorghepp.cit, p. 240.
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Law no. 62/2011 of Social Dialogue brought, as wentioned, significant semantic
changes on phrases that define the two parts oéifdoyment relationship. Thus, the text
uses the term employer, which is given a broadesesehowever, in comparison with the
Labor Code, as the employer is “any natural orllipgason who mayby law, hire workers
based on individual employment contract or serveggort’. In this new understanding, the
term employer includes government institutions taia in service relation to officials and
employees and who may be parties in individual alsputes.
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Abstract

The essencef a democracyconsists ofthe political rights of its citizensof their
ability to influence political decision to challengeand to participatedirectly in the
managemenf the state. Howt could all thishapperwithouta free presso express thievel
of externalization ofhoughts and ideasf freedonof expressiomf public opinion. The press
is one of the formef expression gbublic opinionandin termsof its functionsthe averages
of major importancdor societyasa wholeand forthe individuals wh@ompose itHowever,
it is imperativeto createmoral and legalrules that guide thework of journalists to avoid
press offensesThey are created both by the stateand journalists themselves, by
selfreglementation.

Keywords: press-freedom, press-democracy, legal limits, eglémentation

Introduction

World Democracies faces a number of various chghesn both inside and outside
problems which have to cope with, starting on taeel of political representation, the
problem of technocracy, the matter of oligarchyhiitpowerful parties, to the institutional
problems. A new challenge for western democracseshe pressure coming from the
increasing demands for recognition of various typéshuman rights and the increasing
requirement of legalization of relationships thatce belonged to the sphere of “immorality”.

1. The relationship between law, morality and ethicthe media

For the media, the triad law - morality — ethics lan unique connotation and its
casting is presenting as an intractable paradaithough the media is governing our lives
and they are indispensable public service, thenglists hardly accept, or reject the idea legal
constraint in their profession, some journalistsreignoring the rules of morality or ethics.

Because the term “ethics” often irritates mediafggsionals and because a minimum
consensus of professional conduct is requiredetlera new concept created for them
guality control —a concept that covers both ethics, morality, msifal ethics within the
existing legal frame of the mediaA practitioner is virtuous as an ideal professigourposes
and may become a successful practitioner, butaié means to win badly. He focuses on
excellence and the customer and too little on m@melyhis image.

' D. T. PopaDreptul comunigrii, Norma Publishing House, Bucharest, 1999, p. 49.
Z1dem
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“Professional ethics” relates to compliance of shipreme ideal or value pursued by
practicing a certain profession, a value that canbe the "enrichment” unconditional, but
rather it is an immaterial amount and honorable miha is dedicated to the profession

The juridical norms draw their consistency fromiabmorms, especially from the
religious norms; it is the religious norms that mspd respect of man toward man and respect
for the rights and liberties of each and everyvitdiial. The state of law - as a political
institution - is forced to assure the observanceauh individual's rights and to contribute to
their entering into practice; more precisely, thates has to create simple and efficient
mechanisms directed toward a concrete achievenfii¢ne dundamental rights

When we talk about the relationship between laWwicetmorality and ethics in the
professional media we must consider all possibl@annes that can result from this
juxtaposition of concepts. Options offered by thstice system, for instance the concepts of
“innocence” or “guilt”, are simplynappropriate for issues involving news productiGourts
are instruments with lack from words shadésey often require evidence that may be
appropriate in a legal process, but that stifldgipal speech. Some judges expect journalists
to prove everything they write, just like a lawyeith forensic and concrete evidences, and
witnesses. They forget that journalists do not hthes power to arrest a person and that
people shamelessly lie to reporters. Journalisitevas much as they can about a topic in the
time they have available. They know from experietita the great revelation they have
today could be contradicted by what they could tioorrow.

2. Freedom of expression in the media and presssds

Freedom of expression can be achieved by speedtingyrimages or sounds.
Freedom of expression is general and it involves‘tteedom of the press”, but cannot to be
confused with it. Expression of the press has refatures in the object or the holders.
Freedom of expression needs no limitations origt®tns as there is a need for news media in
general. Press freedom is subordinated to the rightformation. It is the nature of freedom
of expression in the media unlike other forms eeftom of expression (eg, artistibue to
the nature of freedom of expression, many congiitat of democratic countries regulates
distinct media freedom of expression from freeddrsp@ech. We may even say that the press
does not enjoy the same fullness of freedom of esgion as other forms of expression of
thoughts or feelings (e.g. artistic manifestatioitsfloes not have the same constitutional
immunity. In every State there must be maintained the lambéished by the Constitution and
the pf;res% shall enjoy immunity only if disclosures are catsnt with the constitutional
order.

The Romanian Constitution prohibites defame of ¢bentry and the nation, any
instigation to a war of aggression, national, raaass or religious hatred, incitement to
discrimination, territorial separatism or publiconce and obscene conduct contrary to
morality. Media must obey these limits of express@nd any item that could defame
Romanian nation or that would incite to discrimiaaf or to overthrow the constitutional
values enshrined, could be considered that revéhgesrder desired by constituent and is
therefore punishable and is being considered “redffesses”.

3. The need of imposing legal rules on freedomrese

The freedom of the press is essential for democead) pluralistic culture. A free
press requires a variety of publication that derigevariety of information and views from.
Of these, people gather what they themselves usefuiocess information according to their
own convictions.Thus people can knowingly participate in sociat,lifo defend democratic

M. Luburici, Teoria generai a dreptuluj Oscar Print Publishing House, Bucharest, 20126p.

* Nicoleta Elena Buzatu, Cristina Ancailkescu,“Man’s Rights” or The “Harmonious Communion Between

Lay and Religion in the Universal Order’Agora International of Juridical Sciences no 2/20Rjora

University Press, Oradea, p. 290.

ZV. lonesculUnele controverse n dreptul penal la siade mileniuin “Dreptul” Review, no 7/1999, p.70.
Idem.
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values. For information reaching the public to bal @and honest, the press must be fiée
role of media is to play as real and accurate médion on the one hand, but the media’s role
is also to problematize and discuss and debatdigablidecisions, on the other harAl.
democratic political system is characterized by dbdity to engage people in politics, the
right of everyone to vote and to be elected toessaid everyone's right to question political
decisions. And press freedom had provided an @asenndition so that the exercise of these
functions had positive effects.

The term “legal” or “legislative” or refer to anyton initiated by a parliament on
media activity. Legislation on defamation and/or insulting, whistfound in many countries
fall into this category; also in this category #re laws against incitement to racial hatred and
restrictions on the right of journalists to nametwns of rape or sexual abuse, which are
found in many countrieszreedom of information legislation requires auttiesi to provide
all information, including journalists, on requesit. many countries still exists rigid laws
covering state secrecy, but, progressive, the adegs®f freedom of information successfully
change these restrictionsn some European countries with a tradition of expentation
democracy such as France, Britain and others, uhe af journalists to protect confidential
sources required by law. Thus, legislative regatatis already part of the work of
journalist§. In some cases, they appreciale it

4. Self-regulation or Code of Ethics for journadist

There is an ethical issue in almost everything besda journalist. Objectivity and
accuracy must be the journalist gold, whether tiegprt or take account of a common event,
a fashion event or serious political problescause of the pressures that bear during their
work, journalists must constantly review their @sdional values.To ensure this, some media
companies invest serious training or setting ugr tben schools of journalism or working
with academic institutions specializing in joursat.

The first and most important step towards self-fagon in the media is the
commitment of the journalist to an ethical cBd&he journalists can create their own code of
ethics but isolated working environment. Diffictdtask questions without fear of retaliation,
a reporter must have solidarity behind colleagudsch is generated by membership of a
trade union. In addition of solidarity, a trade amiof journalists can provide a platform for
discussion on ethical issdésFor example, in the UK, the National Union of dalists has
an Ethics Council whose function is to promoteGoele of Ethics of the Syndicate by issuing
guidggce notes to its members and by analyzing Emg concerning violations of the
Code~”.

In practice, every media company has adopted ainestyle of reporting and editing
the news.The main reason is that the reader, listener avefienay be confused when a
newspaper changes his approach to certain is3ines.style can affect the quality of the
paper or station appears. In most Western medianaagtions, work style is on paper as a
"manual” that becomes tool for each team membeese manuals can provide guidance on
ethical issues for journalists, while the instibuti of media self-regulation involves the
creation of a mechanism to respond to public comggdaof any violation of accepted
standardsOne example is the appointment of a representativeaders at some national
newspapers - usually heads of departments, expedepeople - whose role is to receive
complaints and to link the plaintiffs and newspapéne purpose of this institution is to
enable reader’s greater access to newspaper anidgas impartial judge. Few newspapers -

’ Cristina Anca Biusescu, Oana DO, Dreptul comunidrii. Consideraii teoretice si legislarie relevant,
“Editura Universita&” Publishing House, Bucharest, 2011, p. 19.
& 1dem.
°1dem.
12 C. F. Popesciktica jurnalistiai si legislatia presej A.N.I. Publishing House, Bucharest, 2006, p. 11.
Idem.
?National Union of Journalists Ethic Code,
http://www.nuj.org.uk/inner.php?docid=59&PHPSESSife42e05 eOc3abd4c7432db5c23f61d.
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usually among serious - have such an initiatiFer example, the UK newspaper The
Guardian is one of three national newspapers callegpresentative of readers, whose
mission is to respond directly to complaints, toteverratum lists and clarifications that are
published daily and writes a weekly column to deith ethical issués.

5. Ethical Councils

When speaking of self-regulation, generally peopédésrs to national “ethics board”,
“the complaints Committee” or to “ombudsman” who snumonitor each newspaper to
observe a set of Universally accepted values. Theskical Council’” may be entirely
financed by industry media journalists only or bafnoups, and sometimes receive
government assistancA.Board of Ethics will publish a code of conducpapved by media
organizations and journalistif.is crucial that newspapers across the couniry fjois code.
Sometimes it joins both radio and TV stations, sashe case in Norway where, in 1997,
broadcasting standards are fully maintained byadof self ethical council. Traditionally,
ethical councils were limited to written press,agithe legal and state institutions governing
the audiovisual sector. However, as technologieaketbpments in the media industry erase
the boundaries between print (written press), mdaat and broadcast media, it becomes
necessary to redefine the exclusive mandate ettcadcils.

Germany - German Press Council. German Ethics Gloubeutscher Presserat
receives complaints and seeks to promote high atdacnd fight for press freedom.

United Kingdom - The first attempt to control th#éime boulevard press was the
General Council of the Press in 1953, created bgian@wners with minimal participation of
General Syndicate of Journalists. Later, it becddoard of Ethics. No matter how many
problems the press had and how works the negatnpadt of tabloid media over ethical
standards, both the current system of self-regurati the UK, solidarity and strength guild is
a powerful antidoteLater, the journalists in UK founded the Nationalith of Journalists
(NUJ) that developed and the current code of etbiigeurnalists.In February 2005, when it
reappeared the proposal to create a council & stgulated press, a minister presented at the
debate concluded his statement in favor of keethiegcurrent model of self-regulation of the
press in this way‘The government has no intention of put an end @ $ears of press

freedom™®,

Conclusions

Generally, journalists accept regulations that ggbvulnerable people against state
action, other institution or powerful individualbut reject those that restrict democratic
debate. But in most cases, journalists are afraldgislation that would regulate them. Many
journalists think that the current restrictions e harsh, that prevents journalists to provide
public services needed to carry out free speeckheg would like. However, there are
situations that need to be considered as requitegislative provisions - such as
audiovisuall7. In most European countries the sRdadio and TV was the first public
television signal transmitter. Thus, broadcastirag \@eveloped as a branch of public service.
The State could lead these companies through peapler, people who were not always
able to maintain independence. Until the late 60’snany western European democracies
government considered public radio and televismarainstrument of state propagafida

13 http://www.guardian.co.uk/Columnists/Archive/0,3620,00.html, 8 of March 2012.

* R. ShannonA free and responsible Preskohn Murray, London, 2001, p. 12.

15 www.presserat.de; http://www.presserat.info/uptsatkdia/Press_Code.pdf® 6f April 2012.
http://www.publications.Parliament.uk/pa/cm200408ihansrd/cm050225/debtext/50225-19.htif: & March
2012.

7 See Article 10 (1) of the European Convention ammidn Rights: "This article shall not prevent Staties
request authorization from the radio, TV and cinema

18 C. J. BertrandMedia Ethics and Accountability Systems/Media Bti§icAccountability System3ransaction
Publishing House, Bucharest, 2000, p. 14.
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The doctrine of the audiovisual public servicerstfiappeared on the BBC — according
to which the post is obliged to serve the entiranty, both opposition and government,
became a majority. The State's right to interfere is now subjeatettain restrictions, legally
known as “triple tesf’. The proposed regulation must comply with Article @b the
European Conventiéh and must be:

- Prescribed by law (e.g. a written parliamentaayus publicly accessible);

- A legitimate aim (e.g. to protect legitimate paldr private interest);

- Necessary in a democratic society.
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Abstract

The maritime zones recognized under internatioawalsl — are formed from the high
seas, with the riches at the bottom of the oceartk seas from this perimeter — which is
regulated by international conventions, whose ngament may lead to the application of
sanctions in conformity with the dispositions stped, or, in the lack of such dispositions, to
taking other measures, such as repression or @gtah, which are considered, in the public
international law, as being general sanctions imtdd in the category of countermeasures.

At high seas serious acts of a criminal character also committed, such as: piracy,
illicit traffic of narcotics and psychotropic sulbsices, etc., thus all states must cooperate in
view of repressing these acts and sanctioning thari¢s.

Key-words: international law of the sea, repressions, retatiat maritime areas

Introduction

The seas and oceans, which cover approximately gf0dte planet’s surface present
a particular global interest for the proper developnt of navigation by all states concerned,
due to the acute necessity to extend research esettareas, as well as for unexpected
biological, mineral and energetic resources, neaggsto the development of people’'s
economy. Thus, the forming of the international &dthe sea constitutes a major imperative
for the protection of international maritime ordeestablishing principles and norms of
conduct which imply, besides the rights and obiae, responsibilities imposed on the
states. The nations have intuited for a long penbtime the necessity of recognizing law for
the equal usage of the sea by all the people,istafrom the idea that the sea must be
considered a good of common use for all the pedyéertheless, in time, as a result of
changing different objective conditions in the exaktion and capitalization of oceans and
seas, diverse view concerning the usage of theablmtean have appeared. The conception
itself upon the stretching of maritime areas amaltes laws to exploiting the riches they
contain evolved depending on the possibilitiesistalering the mysteries of the planetary
ocean and the capacity to understand the developaienarine flora and fauna.

Sanctions and other measures stipulated in the Moago Bay Convention for acts
which breach the law of the sea

For a long period of time, the regulations regagdine law of the sea were mainly
customary, as in the 12th to the 16th centuryptiaetice of the property law with a tendency
of monopoly of powerful states over a part of teass“adjacent” to their coasts, up to the
“adjacent sea” of other states was dominant. Ewgl&rance and Holland objected to these
pretensions reclaiming the liberty of navigatiom floeir ships in the oceans and seas of the
world.
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Becoming a great maritime power, England claimaainmencing with the 17th
century, supremacy over the seas and oceans fehips, thus creating the famous dispute
between the conception of “mare liberum” expredsgethe Dutch lawyer Hugo Grotius and
the conception of “mare clausum” of the Englishrd&elden.

In the framework of the Geneva Conference from 13%&8ed on the works of the
International Law Committee four Conventionsl wad®pted which regulate many aspects
specific to marine law. Within the third Confererafethe law of the sea, convoked by UNO,
the UNO Convention regarding the law of the sea2 agopted, which represents a veritable
“Constitution of the Sea”, embodying a complex sgstof norms and principles, meant to
coordinate reports between states in the domaseafaw.

In conformity with the international norms, in theesent two maritime areas are

only in the following cases: if the consequencestlod felony influence the
coastal state; if the infraction may result in dift the peace of the country or order in
the territorial sea; if the assistance distinguishtkose upon which the state coast exercits
its prerogatives and those which derive from aerimdtional status. From the first category,
there are: the territorial sea (up to 12 sea nut@amencing from the base lines of all states),
the continental shalf3 and the exclusive econamie4, and the second consists of the high
seas with the riches on the base of the oceansseadwhich form the maritime zone
recognized under international law.

In conformity with international norms, responstlilfor illicit acts committed in the
territorial sea and the continental shelf is, ppatly, engaged in conformity with the
legislation of every state which manages them, fandhe acts committed in the area of
international marine spaces, responsibility is @sthed in conformity to international
conventions, especially the Montego Bay Conventio

Being aware of the importance of maintaining legaer in the areas of international
maritime spaces, in the very preamble of the Coiweh, the state parties express their
conviction that, by means of this Convention, tieentribute to the reinforcement of peace,
security, cooperation and friendly relationshipswaen all nations, in conformity with the
principles of justice and equality in rights, favimg economical and social progress of all the
people in the world, according to the objectivesl aminciples of the United Nations
Organization, as they are stipulated in the UnNatlons Chatrter.

In the Convention more measures for the infringanwnthe norm are stipulated,
whose diversity is generated by the multitude afisgions which may be found in the
domains regulated.

Generally, measures that acquire a sanctioningacter are ordered by the state
parties, for the cases and according to the compete established by means of the
dispositions embodied in this international Conw@nt Thus, in the art. 27, entitled: “ Penal
jurisdiction on board of a foreign ship”, it is sk that the coastal state must exercite penal
jurisdiction on board a foreign ship which pass$esugh the territorial sea, proceeding to the
arrest of persons or accomplishing certain actspemfal research, as a result of an

! The Convention regarding the continental shel, @onvention concerning fishing and preservingduwal

resources of the high seas, the Convention regattian high seas and the Convention referring tdeh&orial

sea and the contiguous area.

2 Adopted at Montego Bay, on the 10th of Decemb&?219

® The continental shelf of a coastal state emboitiesseabed and the underground submarine reginresi
beyond the territorial sea, through all naturakagton of land territory of this state, until theernal limit of

continental margins or to a distance of 200 seagrfilom the baselines from which the width of terial seas
is measured, when the external limit of the comtiakmargins is situated at an inferior distangé & from the
Montego Bay Convention).

* The maximum width is of 200 miles from the basediifart. 57 of the Montego Bay Convention).

®> Adopted on the 10th of December 1982, at Montegyp Bamaica), at the third UNO Conference regarttieg
law of the sea, entered in force on the 16th oféolver 1994, ratified by Romania by the Law no. fttéh the

10th of December 1996 (Official Gazette of Romani@,300/21 November 1996).
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infringement committed on board of this ship wipkssing, however of local authorities was
required by the captain of the ship or a diplomagent or a consular officer of the flag state;
if these measures are necessary in order to rephesstraffic of narcotics and other
psychotropic substances.

Referring to the civil jurisdiction towards foreighips, the coastal state will be able
to take measures of execution or preservation dagarthese ships, but only for liabilities
incurred or responsibility for these vessels orrdyiand in view of the passing through the
waters of the coastal state.

In the circumstance of breaching coastal stateeneghtations on straits, by means of
transit by a ship or aircraft which benefits froovereign immunity, the state under whose
flag the ship is operating bears the internatisaaponsibility for any loss or damage which
may result from it for the coastal states.

According to art. 73 pt. 1 in the Convention, theastal state, in exercising its
sovereign rights of exploitation, preservation andnagement of biological resources from
the exclusive economic area, may take any measuwrkiding the approach, inspecting,
sequestration and juridical pursuit as to ensureptiance with laws and regulations adopted
in conformity with the present Convention6.

Sanctions stipulated by the coastal state for Iiagaules and regulations concerning
fishing, in the exclusive economic zone, do notiude prison sentences, except the case
when interested states agree upon it, “and no calpentence” (art. 73 pt. 3).

In case of collision or any other navigation incitlén the high seas, of nature to
engage penal or disciplinary responsibility of tdag@tain or any other person in service of the
ship, penal or disciplinary pursuit may be perfodnamly by the juridical or administrative
authorities of the state flag or of the state whoseenship is detained by those in cause. The
flag state may order the retention or immobilizatiof the ship for performing acts of
investigation.

The measures of withdrawal of the commander patérthe capacity certificate or of
the permit may be disposed only by the state wisished these documents.

All the state parties must cooperate as to regieasy in the high seas or in any other
place not submitted to the jurisdiction of a staéding measures of retention of pirat ships
and aircrafts or captured by pirates. Also, they aarest persons and seize the goods on
board, after which the courts will order the pum&mts and concerning the ships, aircrafts or
other goods retained or seized. Moreover, all thée sparties will cooperate as to repress
unauthorised broadcasts, aired on the high seagg lable to arrest any guilty person who
will be brought to justice, or to immobilize any@aft which transmits these broadcasts and
seize the broadcasting device (art. 109 pt. 1 andie Convention).

In the contents of the Conventions other measugesnst states which breach its
regulations are also stipulated, such as applyeayipiary penalties, in the case of producing
damages to another state by polluting the envirobpw at the demand to slow down the
marine research works performed in the economia areon the continental shelf of another
state, in case the conditions to perform these svbave not been respected.

® In art. 73 pt. 2 from the Convention it is showmatt “The ship retained and its crew will be release
immediately after depositing a bail or a properrgntee”, and at pt. 4 it is stipulated that “Ineas$ retention or
immobilization of a foreign ship, the coastal stai# immediately notify the flag state, by meanfsamlequate
methods, the measures taken, as well as the sasigiionounced as a consequence”.

" According to art. 109 pt. 2 of the Convention, unauthorised broadcasts, we understand: radiolerig®n
broadcasts destined to be recepted by the gendsht paired on a ship or installation in the higgas, with the
infringement of international regulations, excepnsmitting SOS.
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Aspects regarding the international jurisdiction oninternational marine spaces

In order to judge the disputes which appear froenitierpretation and from applying
the Convention, in conformity with art. 27 of theoMego Bay Convention, The International
Court for the Law of the Sea was founded and heatiened in Hamburg8.

This court solved numerous cases, from which wemsiulto analysis the case
concerning the Bluefin tuna (Australia and New ZAeel versus Japan)9. In this case, The
International Court for the Law of the Sea tooledes of measures, such as: Australia, Japan
and New Zeeland must guarantee that they will a&e tmeasures which could affect or
prolong the litigations submitted to the court; Hane countries must guarantee that they will
not take measures which could prevent the accompbst of some decisions made by the
court. Moreover, the three countries must guaratiteeé they will not exceed the annual
quantities of Bluefin tuna allocated at the leveltoally agreed upon by the parties; the state
in cause which will refrain from performing an expeental fishing program which implies
taking a Bluefin tuna capture, except the casesnwhe agreement of the other parties is
present or when the experimental capture is redfroed the annual quantity allocated. It
was also established that the three countries dhouhediately resume negotiations, with the
objective of reaching an agreement concerning teasores for preserving and managing the
Bluefin tuna species and continue to make effartshe sense of reaching agreement with
other states and fishing entities, engaged in Biluafna fishing, aiming to promote the
optimum usage objective of stock from the abovetiorad fish species.

By studying the practice of the International CoaftJustice, we observe that the
international responsibility for acts performedsat was established, in some cases, and by
this court. Thus the Court admitted the invocatmithe international responsibility of
Albania for the reason that, in the year 1964, liiésh war ships which navigated in the
Strait of Corfu, situated in the Albanian terrisrwaters, clashed into several mines, thus
causing losses of human lives and material damage.

The Court decided that Albania was liable to waoneign ships concerning the
presence of mines in its territorial waters, mdiivg that this obligation is founded on
“several general and acknowledged principles: fplacof liberty concerning international
communications and the obligation which is viabte &very state, of not permitting its
territory to be used in view of acts contrary theststates’ rights”10.

In an earlier casell, the Permanent Court of latemnal Justice decide in favour of
Turkey, which condemned a French officer to prismil paying a fine because in the high
seas, the French packet boat “Lotus” abandonedkishuship which sank and eight Turkish
citizens lost their lives.

8 The Court is formed of 21 independent members fuhotion within: Court Chamber of summary procedure
the Dispute Resolution Chamber on submarine spandsroom for settlement of disputes relating to the
exploitation of the seas. One of the cases suldnittehe International Tribunal for the Law of tBea was one
of Chile and the European Community in 2000 onetkgloitation of swordfish stocks in the Pacific @neThe
Chamber responsible with the case proceedings evasefl of International Tribunal for the Law of tBea by
order of December 20, 2000, according to art. 750§ the Statute of the Tribunal. Finally, the pestreached
an agreement which ended the dispute

® The dispute between Australia and New Zealandhenone hand and Japan on the other hand, dating fro
1999, concerns the conservation and managemeiné diae fin tuna (a migratory species oversegsylstied in
the list of migratory species in the Appendix Itbé United Nations Convention on the Law of the)S&4d the
cases judged by the International Tribunal for tlaev of the Sea we mention: the Volga case (Russia v
Australia) case regarding the territorial expangibthe Strait of Johor Singapore (Singapore vslayka) case
regarding the MOX plant (Republic of Ireland vs.itdd Kingdom); case regarding the delimitation bé t
maritime border between Bangladesh and MyanmdrerBay of Bengal (Bangladesh vs. Myanmar), caseM /
“Louisa” (Saint Vincent and Grenadines vs. KingdofiSpain).

19 Decision from the 9th of April 1949, in the casee@ Britain vs. Albania.

1 Decision from the 7th of September 1927, in theedgrance vs. Turkey.
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France pleaded for the competence of the flag statsolving the case, however the
Court admitted that Turkey was also considered @&iemt, as a state whose ship was
abandoned, thus it acted accordingly by sanctiotiiegyuilty French officer.

From the decision of the Court it is assumed thathbioat is assimilated to the territory
of the state: “Except for particular situationsetstined by international law, ships in the
high seas are subjected only to the authority efstiate whose flag it addresses. In the virtue
of the principle of sea freedom, namely in the abseof sovereignty in the high seas, no state
may exercise jurisdictional acts upon foreign ships

Conclusions

The people — in the effort to reinforce adequatensoin the process of international
cooperation— have and are still manifesting a paldr interest for relations in the maritime
domain, expressing certain fundamental requiremeotsicerning the rights and
responsibilities of each state in using the ocearmsseas on the Earth and in expressing the
practical forms and methods of cooperating in vawcapitalizing the riches they contain.
These major aspects were the subject of the UNQe@amces in the last decades.

In the depths of the vast international marine aae$ there is sufficient food for 30
billion people and energetic resources, presestiynated to 160 billion barrels of oil and 14
billion cubic meters of natural gas manganese f00@ centuries, cobalt for 200 millenniums.

From the waters of the planetary ocean 4 billiare®of uranium can be “extracted”,
and in a single year 10 million tones of coal frdime underwater mines can be obtained.
Likewise, the energy of the sea tides may replace, year, the consumption of 70 million
tones of coal equivalent, and the total of fishimgducts “harvested” on the planet is doubled
every 10 years.

Taking into consideration the immense potentiakpnt in the waters of the planet, it
is estimated that, in the next 50 years, the mdinbeiable to freely move across the sea and
in the sea, occupying and exploiting it as an iraegart of the planet in order to extract
minerals, obtain food, as a landfill of waste, ti@nsport operations and, as the population of
the globe increases, as a place to live.

For these considerations, a new legal order woelchdécessary for the international
maritime area, which would take into consideratiba changes that occurred and lay the
possibility of equally capitalizing the immenseural resources.

The debates from the last years revealed the odlisig significance of reinforcing an
adequate regime for the oceans and seas on Hattig efforts to establish a new economic
international order, starting from: the increasynghportant place of marine riches in global
economy, the importance of maritime spaces for ldguagy interstatal cooperation and the
role attributed to the planetary ocean in maintajrpeace and security in the world.
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Abstract

Due to the environment’s importance in the deveknof life, protecting it has also
become the main concern of regional organizationsldwide, an outstanding contribution
in this sense having been brought by the Europeaan€il and the institutions of the
European Union, which, by adopting numerous legatruments, significantly contributed to
the preservation of nature and protection of the/immment , also establishing several
interdictions, behevioural norms and principlestthege specific to the domain researched, as
well as sactions applicable to those who affecsé¢healues by committing illicit acts.

Key-words: preservation and protection of the environment,alegqistruments,
environmental law

Introduction

In the framework of its preoccupations regardingviemnment protection, the
European Council adopted a conventiomhich aims at uniforming and stimulating legal
regulations of the member states regarding the dpmaompensation resulted from a
perilous activity and environment restoration. $é@eare qualified as “dangerous” activities
resulting from the use of harmful substances, led any production or usage of genetically
modified organisms, any use of an microorganisncejutible to present risks for humans or
the environment, as well as any exploitation whiehls with or deposits wast€he liability
The operator or the person who exercits contrgeaserally liable for the acts

The contribution of the European Court of Human Richts’ practice to
environment protection

Even though in the European Convention of humaltsignd fundamental liberties,
environment protection is not listed among thetegaubject$ this issue is revealed by the

! Convention on civil responsibility for damage réisg from dangerous activities to the environmexttopted
at Lugano, in the date of 21 June 1993.
2 Managing waste by the member states of the Europésion was recently regulated, by the Directive
2008/98/CE of the European Parliament and the Gldram the 19th of November 2008, regarding waeste
repealing certain Directives.
% Unlike the European Convention, other regionatrimeents explicitly consecrate this right. Thusai 24 of
the African Charter on Human and Peoples of 27 1@84, it is stipulated that “All peoples have tight to a
satisfactory, global and suitable environment floeit development”, and the Protocol of San Salvador
addition to the American Convention on Human Righie economic, social and Cultural Rights of 17
November 1988, is the first convention which in@ddhe right to a wholesome environment in the asrpf
human rights, saying that "Everyone has the righive in a salubrious environment and to bendfiegsential,
collective equipment” (art. 11 § 1).
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practice of the European Court of Human Rightee evolution of realities imposing the
consecration of certain norms in a jurisprudentiahner.

Thus, in the decision from 18 December 1996, praned by the European Court of
Human Rights in the caskoizidou vs Turkeyit is illustrated, concerning the European
Convention, as a treaty of guaranteeing human gjghat this is a “live instrument which
should be interpreted in the light of the presdsatd conditions. Moreover, its objective and
aim demand an interpretation and application oflispositions in a way which would make
the demands practical and effective”.

Practically, in this situation, the praetorian teiciue of "indirect protection" was used,
which permits the extension of protection of certeghts guaranteed by the Convention,
concerning rights which are not explicitly stip@dtin it. Consequently, in the cases of
environment damage, the infringement of a “rightatchealthy environment” cannot be
brought directly to the European Court of Human H&g as this right allocated to the
individual does not benefit from a guarantee exdsptattraction” from another right and
under its cover.

Although it was initially suggested — for the pmiten of the right to a healthy
environment— to invoke the right to health and asdfwhich results from the right to life,
stipulated in art. 2 in the Convention, the Courtf@rred to appeal to art. 8 § 1, which
recognizes the right of any individual to the redpef its own private, familial life and
domicile, as well as to art. 6.1. that guaranteesight to a fair trial..

The European judge does not reduce the significahtiee term “private life” to the
intimate sphere of personal relationships, but reddeit to the right of the individual “to
establish and develop relations with his peerssequently covering the professional or
commercial activities, as well as the places éxsrcised®.

In one of its sentencésthe European Court of Human Rights admitted thetnoise
from the planes :reduced the quality of the privieeand tranquillity at honfeand decide
that serious harm brought to the environment mégcathe welfare of a person and may
prevent her from normally using the benefit of dsmicile , which leads to harming her
private and family life, even if it does not reprat a grave danger for the health of the
person.

The Court also extended the sphere of applicatioarto 8 in the Convention to the
protection of health affected by the exposure oiti®r soldiers to nuclear radiatidfis
considering that it “embodies a sufficiently strazannection with their private family life”.

* According to the European Court of Human Rightstiem Guerra and Others v. ltaly, 19 February 1998,
environmental protection intervenes in an incidentanner towards the protection of privacy and fgriife,
asserting itself as an inseparable element ofrilgat“to a healthy environment “. In the decisibisistated that
the emissions of a hazardous chemical plant hadiratt impact "on the right protected by art. 8thé
Convention.

> Available on the website of the European Court ofHuman Rights
(http://www.echr.coe.int/ECHR/EN/Header/Case-Lawdde/Hudoc+database/, accessed on 09.20.2011), as
and further commented.

® The Niemietz v. Germany case, decision of 16 Déeeri992, § 29 A251B.

" Sentence from 21.02.1990, § 40, in the case PameRayner.

® The Lopez-Ostra v. Spain case, the general senten® December 1994 according to which the Eunopea
court stated that the right of every individual ‘fespect of his private and family life and homeiplies the
right to live in a healthy environment.

° The notion of private life means that it involvascertain level of comfort, "of wealth" without vehi the
respect of the right of private or family life oofme would not be effective, but only fictional.

1 The decision from 9 June 1988, in the celseGinley and Egan Vs Great Britaim which it was stated that
when dangerous activities are being developed, aschuclear experiments which may result in “deatasy
and hidden consequences” upon the health of a persmse interested must have access to pertinent
information regarding these documents. Moreovethecase of Guerra and Others v. Italy it was icened
that art. 10 of the European Convention demandsssta provide environmental information necesgarythe
protection of individuals against whom negativeeeté may be produced.
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The practice of the European Court of Human Riglgse stated the obligation of the
state parties to the Convention by adopting “pesitneasures” destined to guarantee the
right to a healthy environment, sanctioning thespaty of public authorities-

In another casd the European Court of Human Rights motivatedatieittance of
the request and invoked the dispositions of thes@mions of the respondent State, which
guarantees the right to live in a healthy environtne

The Court also established that a state may algmonel when, as a result of certain
military actions- legal or not- it breaches the iemwvment norms in the areas situated outside
the national territory, if in practice it exercisgatrol upon the respective areas.

As a conclusion, in interpreting art. 8 81 and @81 (the right to a fair trial) from the
European Convention of Human Rights, the Europeaurt®f Human Rights considers the
right to a healthy environment as being an indigidught from the category of intangible
civil rights, which may be the object of certainrafgations only in exceptional cas&sand
the states may limit it only by means of the aw

The Contribution of the European Union Court of Judice in the area of
environment protection

The protection mechanism of rights concerning dtlheanvironment were achieved
by mean of the jurisprudence belonging to the EemopUnion Court of Justice, as well as
through the existence of principles which are comrtthe state members referring to this
issue. In the framework of the European Union thapatinue to exist concerns for the
creation of a complete and unitary regime concegrminvironment protection in the area of
the European Union, the regulations iss@deing based on the principle, as shown, that the
polluter pays®.

The Court of Justice of the European Union is dgvelgy an intense activity on
establishing the guilt of member states for not plying with the obligations laid down in
the norms of the European Union and with harmfééa$ upon the environment. In this
sense we exemplify by mentioning the decision puoiced on the 4th of October 2007 by the
Court of Justice of the European Union, Sixth Chamin the case C-523/06 regarding the
action of establishing non-compliance of a statentrer of the obligations regarding the
reception of waste resulting from ship exploitatiand cargo residues, with negative
consequences upon the environment (Directive 2Q0B(, article 226 from the Treaty
establishing the European Commuriify)

! The sentence stated by the European Court of HiRigtits in 1994, in the Lépez-Ostra v. Spain caggéch
also establishes the fact that the measures takémebstates to ensure a healthy environment meustréctical
and effective, ensuring the effectiveness of ptetécights, even against negative actions of thadies.

12 Decision from 10 December 2004, in the cBaskin and others against Turkey

13 Art. 15 from the European Convention of humantsgh

4 Article 8 § 2 in the Convention provides that timeitation of such rights is a measure which; idemocratic
society is necessary to national security, pubdie@mnomic safety of the country, or protectioritaf rights and
liberties of citizens in general.

> On the 9th of February 2000, The European Commissidopted the "White Charter on environmental
liability," and on the 23rd of January 2002 the gwsal of the European Parliament and of the Council
concerning environmental responsibility to prevand repair environmental damage was published (COM
2002/17 final), which was amended on 26 JanuaryZ@DM 2004/55 final) and 21 April 2004 (Directive
2004/35/EC).

'8 The "polluter pays" was introduced in the EU ragjohs by the Single European Act of 1987 (art.120&hd
art.130S.5), regulation also maintained in the fiyred Amsterdam in 1997; an application of thisngiple is
found in the Council Regulation no. 1013/2006 rdgay the supervision and control of waste shipmaeritisin
and outside the European Community. " The Pollgays" principle is the foundation of Civil Liabiit
Directive 2004/35/EC regarding the prevention amchedying of environmental damage. "An example is th
respect, is the Court of Justice of the EuropeaimiJfGrand Chamber) of 9 March 2010 in Joined C&es
379/08 and C 380/08.

' The applicant, namely the European Commissioed fdn 22 January 2006, infringement proceedinggmund
Art. 226 of the Treaty establishing the Europeam@umnity, against the defendant, namely the Repuiflic
Finland. The Court of Justice of the European Unlonthe decision pronounced on the 4th of Oct@i®)7,
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By studying the practice of the Court of Justicalef European Union, we may state
that there are also other decisions in which nangmance of the member states regarding
waste management resulted from electric and elsictequipmerif was established , along
with the lack of necessary measures to shut dowehabilitate illegal or uncontrolled waste
deposits®, non-compliance with the obligation to elaboratenagement plans of dangerous
wasté® etc. Likewise, decisions were adopted in the damoéiwater quality protection, such
as the decision of the European Union Court ofideispronounced on the date of the 25th of
October 2007, in the case C-248/05, referring to-campliance with the obligations of a
state, of protection of groundwater against padluticaused by hazardous substances
(Directive 80/68/CEE, article 226 of the Treatyaddishing the European Communfty)

By researching the practice of the European UnionrCof Justice, we state that
multiple decisions were pronounced by which the-acompliance of the directives issued by
the European institutions regarding the protecabthe quality of the water were observed,
such as: not taking adequate treatment of urbamewaater from more urban arégsnon-
compliance with obligations concerning the guaranté the quality of water destined for

stated that, due to the fact that the Republiedatb establish and apply the reception and hamdilans of
waste in all the ports, the Republic of Finland dimt comply with all the liabilities based on arp&r.1 and
art.16 par.1l in the Directive 2000/59/EC of the dpwan Parliament and the Council, from the 27th of
November 2000, regarding port reception facilifesship-generated waste and cargo residues.

8 The plaintiff, the European Commission, formulatml the 10th of March 2006 proceedings against the
United Kingdom of Great Britain and Northern Iredabased on the art. 226 from the Treaty establisttie
European Community. The Court of Justice of theoRaan Union, by the decision pronounced on theoflst
2007 stated that because of not adopting acts laithpower and the necessary acts to conform with th
Directive 2002/96/EC of the European Parliament afnthe Council, from the 27th of January 2003 areling
waste and electric and electronic equipment andihective 2003/108/EC of the European Parliamenmt af
the Council, from the 8th of December 2003, of adment of the Directive 2002/96/EC, the respondéates
did not fulfill their responsibilities stipulatedh ithese directives, case C-139/06 (JO C108 fromogekhber
2006, p. 14).

'° The plaintiff, namely the European Commission folated an action to court on 29 November 2005, rsgai
France under art. 226 of the Treaty establishimgBbropean Community. By the decision pronouncethen
29th of March 2007 in the case C-423/05 (Officialz6tte C48 from the 25th of February 2006, p. 4,
European Union Court of Justice noticed that, aking all the possible measures to ensure obsezvainart.
4.8 and 9 from the 75/442/EEC Directive of the Gulirfrom the 15th of July 1975, regarding wasts, a
amended by the Directive 91/156/EEC of the Couffimin the 18th of March 1991, and of art. 14 letband c
from the Directive 1999/31/EC of the Council, frahe 26th of April 1999, regarding the waste deppghe
plaintiff has not fulfilled the obligations undeken in conformity with the dispositions.

% The European Commission brought to court, on ttte & February 2008, the case against the Italian
Republic, in conformity with art. 226 of the Treadgtablishing the European Community. By the denisi
pronounced on the 14th of February 2007, in the €582/06 (Official Gazette C86 from the 6th of AR006,

p. 17), the European Union Court of Justice notited the plaintiff has not fulfilled the obligatis undertaken
in conformity with art. 7 par. 1 in the Directivé/d42/CEE of the Council from the 15th of July 19igarding
waste as amended by the Decision 91/156/EEC ofCtnencil, from the 18th of March 1991, as it did not
develop a waste management plan for the regionsnRihazio Friuli — Venezia Giulia and Apulia, asivas
for the autonomous region Bolzano- Alto Adige anovince Rimini.

2L On the 14th of June 2005, the plaintiff namely Bugopean Commission formulated an action to cagainst
the plaintiff Ireland, which stated the unfulfillmeof obligations, in conformity with art. 226 frothe Treaty
establishing the European Community. By the degigimnounced on the 25th of October 2007, the Eaop
Union Court of Justice noticed that, due to the that it did not take all necessary measure tdaram to
articles 4, 5, 7 and 10 from the 80/68/EEC Direxidf the Council, from the 17th of December 19&garding
the protection of underground water against pahuttaused by certain dangerous substances congedt@n
municipal waste deposits of Ballymurtagh (Wicklokire), Ireland has not fulfilled the obligationsdentaken

in conformity with this directive (Official gazettg205 from the 20th of August 2005, p. 9).

2 The European Commission has formulated actiorheniBth of November 2005, against Great Britain and
Northern Ireland, in conformity with art. 226 frofmeaty establishing the European Community. Theopean
Union Court of Justice stated, by the decision pumted on the 25th of January 2007, in the cas@31058
(Official Gazette C48 from the 26th February 200611) that the plaintiffs did not take the necegsaeasures
because, until 31 December 2000, they would futfikir obligations to adequately treat wastewatemf
multiple urban centres in the two countries, thteabhing art. 4 par. 1 and 3 from the 91/271/EEf@@ive of
the Council, from the 21st of May 1991, regardirgatment of urban wastewater.
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consumption, which had a higher concentration tétés and pesticide€s urban waste water
discharge into a sensitive area without adequasgrtrent”.

The Court of Justice of the European Union revealeyl numerous decisions
pronounced and by infringements of the EuropearotJdirectives referring to environment
protection, other domains, such asa integratedujpati prevention and control, access to
information, public participation in decision maginand access to justice regarding
environmental problems, the air quality and climathanges, preserving natural habitats and
species of savage flora and fauna, the evaluatidgheoeffects of certain plans, programs,
public and private projects upon the environmetat e

From the decisions mentioned the one pronouncdtdenBrd of May 2007, in the case
C-391/06, upon establishing the European Commidsoin the 26th of September 2006 was
submitted to analysis, based on art. 226 from theafy establishing the European
Community, against Ireland. The European Union €Coldustice stated that, by not adopting
in the term established of the necessary legal ™deats and administrative documents
necessary to conform to the 2003/4/EC DirectivéhefEuropean Parliament and the Council,
from the 28 of January, 2003 regarding public aects environment information and
abrogation of the 90/313/CEE Directive of the Coalintreland has not fulfilled the
obligations which it undertook based on this dikectMoreover, by analysing the decision
pronounced on the 11th of January 2007 by the Gudultistice of the European Union in the
case C-183/05, upon establishing the European Ctieenin conformity with art. 226 from
the Treaty establishing the European Communityregdreland, we consider the conclusion
of the court that, by not adopting all necessascse measures for effectively applying the
rigorous protection system, stipulated in art. 2. A from the Directive 92/43/CEE of the
Council, from the 21th of May 1992, regarding naturabitats preservation along with the
species of savage flora and fauna, Ireland hasfulfited the obligations undertaken in
conformity with this directive. Moreover, by analyg the decision pronounced by the
European Union Court of Justice from the 24th ofyMa case C-376/06, upon establishing
the European Commission from the 14th of SepterB@@6 against Portugal, we consider the
conclusion of the court, that by not adopting ie term established of the necessary legal
documents and administrative documents necessargriorm to the 2001/42/EC Directive
of the European Parliament and the Council, frowm 27th of June 2001, regarding the
evaluation of effects of certain plans and prograipsn the environment, Portugal has nt
fulfilled the obligations undertaken in conformitgth this directive.

According to international requests, which advisates to adopt measures and
sanctions to ensure environment protecfiowith the regulations of the European Union, as

% The European Commission has formulated actionhenith of March 2007, against France, stating the
unfulfillment of obligations, in conformity with &r226 from the Treaty establishing the Europeam@anity.
By the decision pronounced on the 31st of Janu@fB2in the case C-147/07 (Official Gazette C93frine
28th of April 2007, p. 6) The European Union CoaftJustice stated that, by not adopting all neggssa
measures to conform with art. 4 in the 95/83/ECeE&live of the Council from the 3th of November 1998
regarding the quality of water destined for humamsumption, the plaintiff did not fulfill the obliions
undertaken in conformity with this directive.

4 The European Commission formulated, on the 18tMaj 2005, an action in stating the unfulfillmerft o
obligations, in conformity with art 226 in the Ttgeof establishing the European Community agaihst t
Kingdom of Spain. By the decision pronounced onlt8th of April 2007, in the case C-219/05 (Officiahzette
C96 from 28 April 2007, p. 8), the Court of Justafethe European Union, the fifth Chamber, notiteat the
plaintiff did not adopt the necessary measuresuerantee that, commencing with the 31st of Decerib@s,
the underground waters coming from the Succa @iy other regions, were to be submitted to an adeq
treatment before their flow in an area considecellg sensitive, thus breaching the dispositionarof3 par. 1
and art. 5 par. 2 corroborated with art. 4 paroffthe 91/271/ECC Directive of the Council, frohe 21st of
May 1991, regarding treatment of wastewater.

% The international declaration from de la Rio deeje (1992) presents the necessity that the ststablish a
national legislation regarding liability for pollah and other damages brought to the environmemhégns of
international offenses; the states will predict moels of action brought to courts, for the actiohsestoring the
damages and losses.
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well the analysed international practice, our coun¢gulates legal liability for not observing
the norms of environment right, by the GovernmemeEkyency Decision no 68/2007
regarding environment liability, referring to therepention and restoration upon the
environment®.

Conclusions

The fact that pollution knows no boundaries is adaniable truth. The polluted air
and toxic waste circle around the entire Europe amcherous lakes and water flows are
divided among several states. Thus, the EuropeaonUonstitutes a favourable framework
for solving these multiple issues, comparativeh® more narrow national one and the glob al
framework which lacks the constraint force, the omm action of the states of the European
Union having the ability to manifest by means dfiagle voice regarding the key-issues of
the area.

Qualitative differences between living and workiognditions of citizens of those
countries may arise by applying divergent econopalicies in the various member states of
the Union. Likewise, this may lead to economic dr#fes that affect the proper functioning
of the common market. Defining different nationatrms would prevent the free circulation
of goods between the member states, while imposmegual tasks to enterprises would
create distortions of competition. From here restlite economic interest of a common
policy, especially in the context of establishingaanmon market after the year 1992.
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Abstract

Across time, the concept regarding the qualitiifefdetermined public authorities to
take into consideration the improvement of urbad eural space, the zoning, the servitudes,
imposed on individuals and even authorities, begngdually accepted in the name of the
necessity for a collective welfare, including fréme point of view of the natural environment.
Inveterated legal regulation, which concern thetpotion of ancient monuments in order to
save common cultural heritage, were gradually adttethe ecological requests, which tend
to acquire preponderance compared to the traditiodamains of urbanism and territory
planning.

Human settlements represent the traditional envirent of human communities, thus
the approach to their sustainable and ecologicaledepment must be primarily acquired.

Resolving ecological issued in human settlemerdattyr depends of the dimensions of
localities, of their relations with the free tewily, of the nature and manner of exploiting this
territory, of the existent resources, of the netwoommunication means, of the industrial
objectives, etc. Thus many parameters must be taterconsideration when studying the
habitats of these settlements compared to thoskinsetural ecosystems.

Key-words: the quality and protection of environment, susthiradevelopment,
regulations

Introduction

The right to a healthy environment that is ecolaliyjcbalanced constitutes a natural
right, of the same importance as the right to propend in close connection with the latter.

Being one of the fundamental human rights, thetrigha healthy environment that is
ecologically balanced is characterised by a spedjalamics regarding its acknowledgement and
legal guarantee.

Initially being internationally proclaimed by theeblaration in Stockholm, from the year
1972, this right is constitutionally and legallynsecrated on state level. It stands for human
liability for environment, especially conjugatediwits correlative right to a healthy environment
that is ecologically balanced, in case the ecolaitssues are mainly generated by the socio-
human impact upon the surrounding nature.

General conditions regarding environment factor prdection in human settlements

The general principles, action framework and dhjes of human settlements protection
were established at the Conference in Vancouven f676. In the Declaration adopted it was
stated that in the conditions in which the majodfythe population, especially underdeveloped
countries, is living in poor settlements conditiahgoncrete measures are not taken at a national
and international level, the situation will degexterdue to: inequitable economic growth, unequal
social, economic and ecological conditions, ingireafood and housing necessities and other
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indispensible elements., along with the increas@dpulation and uncontrolled urbanization
which will lead to overpopulation in cities andkssions in the rural environment.

The measures which were taken from adopting thesmdent and to the present proved to
be extremely scarce and almost inefficient comp#oethe existent realities, thus it would be
necessary that governments and the internationatntmities to act in favor of adopting efficient
strategies and policies concerning human settlean&king into consideration the necessities of
defavored groups, especially children, women amgples — in order to ensure medical care,
services, education, food and workplaces.

Sustainable development of human settlements impthee guarantee of a healthy
environment which is functionally and culturally hewent, at the level of rural and urban
localities, in the conditions of preserving a baamegarding the resource resorts of the natural
capital.

Environment protection in human settlements focasesnvironment factors: air, water,
soil, subsoil, noise, radiations, etc. and is addeby pollution control methods by means of
technical methods and procedures such as: plamitigting industries at a distance from
localities; reducing pollution resulted from mearigransport, using technological methods that
produce as less contaminants as possible; neatiatizof unrecoverable waste; reduction of
noise pollution; developing dangerous activitiagsfiomans and the environment in conditions of
safety, etc.

The effects of pollution affect the quality of aithe basic component of the environment,
which by its physical, chemical and thermical prtipe sustains the planet life - as well as a
series of atmospherical processes and phenomerod) yWwmay produce meteorological and
climatological effects especially difficult to cool, such as: the greenhouse effect, acid rain,
ozone depletion.

The quality of air is statistically relevant for maindicators which represent the pollution
phenomenon under the form of polluting residuaktarces spreading into the air, resulted from
economical activities or other sources, which neguthe monitoring of air quality in the areas
with strong polluting emissions.

Noise pollution is, also, an environment and hesiine, especially in crowded urban
centers where noise levels exceeding the standartfee domain are recorded, as a result of
intense automobile traffic.

For human ecology, one of the most urgent issuesssiring drinking water, which
strongly requires the limitation of excessive caonption of water and pollution, thus restoring
the consumed water which now possesses more nataparties to the environment.

Likewise, it is necessary to ensure the protectibthe quality of water, which also
implies distinguishing the pollution sources ané ttomposition of wastewater, in order to
correctly apply the treatment and evacuation pra@=tin the local sewerage networks.

The soil also represents an important factor fondnu settlements, as its degradation may
be the result of erosion produced by water and wmdi especially of inadequate agriculture
practice, irrational chemicalization, and poorlylkgd irrigations as well as the absence of the
later.

In order to synchronize sustainable developmermrectvithin the member states of the
European Union, in the year 2001 the Strategy taténable Development of the European
Union was established, which provide the followingin objectives: redimensioning and
reshaping economic and social structure, transfgmtiinto a sustainable system; determining
sectors and directions with a competitive poterdisi priorities of sustainable development;
ensuring the health state of the population; ogasie deterioration process of the natural capital
and initiation of its restoration; improving a coéet legal system, compatible with the developed
countries in the European Union; forming humanueses at the level of scientific, technological
and informational requirements on an internaticeale, from all economic and social sectors;
permanent monitoring and evaluation of the econpreocial and environment protection
performances.
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Environment protection measures in Romania

Being a responsibility of the public administratithorities, as well as natural and legal
persons, human settlement protection is regulajetthéd Emergency Ordonance no. 195/2005
which stipulates the impositions of obligations such liable actors and establishing some
ecological requirements regarding the urbanismtemitiorial management plans

Art. 70, from this normative act stipulates, fosernng a healthy environment, that local
authorities, natural and legal persons are contpelle
- To improve locality microclimate, by managing andimtaining springs and pockets of water
from within and adjacent areas, to embellish anotept the landscape, to maintain street
cleaning;

- To anticipate, in the establishing of urbanism deditorial management plans, the
improvement of natural landscape background, lap#scand ecological restoration of
deteriorated areas, sanitary protection of drinkiveger intakes and safety measures against
floods;

- To comply with dispositions from the urbanism deditorial management plans regarding
the localization of industrial objectives, sewagéworks, wastewater treatment, municipal, road
and industrial landfills as well as other objectivand activities, without damaging the
environment, recreation, treatment and relaxatipacas, health state and comfort of the
population;

- To inform the public upon the perils generated H®y functioning or existence of objectives
involving risks for the population health and foe tenvironment;

- To comply with the regime of special protection fga localities, tourist interest and
recreational areas, historical monuments, protexrteas and monuments of nature;

- To adopt adequate architectural elements, to aminthe density of dwellings, while
maintaining, sustaining and developing green apeaks, of trees alignments and road protection
belts, of landscape management embodying an ecalpgesthetical and recreational function,
in conformity with urbanism and territorial managarhplans;

- To regulate, including by permanent or temporahitition, the access of certain types of
vehicles or development of activities which gereerdiscomfort to the population in certain
locality areas, predominantly in the areas destioedwellings, treatment, rest, recreation and
enjoyment;

- Not to degrade the natural or landscaped envirohrbgruncontrolled deposit of any types
of waste;

- To adopt compulsory measures, for natural and lggalons, regarding the maintenance and
embellishment of buildings, courts and their feggiof the green spaces from the courts and
buildings, of trees and decorative shrubs;

- Toinitiate, at a local level, sewage managemeatntenance and development programs.

For adopting urbanism plans and programs in theagt@specifically mentioned by law,
the environment evaluation is necessary, before neaming the compulsory regulation
procedure of activities that produce negative &fepon the environment, proceedings which
focuses on the integration of environment protectbligations and requirements in adopting
certain plans and programs, taking into considaratie environment report and the results of
these consultations in the decisional process asutiag informing upon the decision taken.

The environment evaluation procedure, the struatiemvironment report and conditions
for issuing the environmental permit for plans g@mdgrams, are established by a government
decision, at the proposal of central public autlesrifor environment protection — approvement of
plans and programs, at every hierarchical levehgeaonditioned by the existence of an
environment permit for the above-mentioned plaprogram.

Moreover, the urbanism plans and programs aresalsmitted to environment evaluation,
which, due to the possible effects, affects thpectl Bird Protection Areas or the special areas

! The Emergency Ordonance no. 195/2005 regardingamaent protection, published in the Official Gtee
no. 1196 from the 30of December 2005.
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of preservation regulated by the Government Emesg&rdonance no 236/2000 regarding the
regime of protected natural areas, preserving alahabitats, flora and savage fauna, approved
with amendments and additions by the Law no. 4&4/20

After performing the environment evaluation andehgironment report for certain plans
and programs, the competent authorities issue a&moament permit, which has the same
availability as the program or plan for which itsnasued.

An important domain for ensuring a healthy envirentrwithin the human settlements is
maintaining, sustaining and developing green spasksse administration is regulated by the
Law no. 24/2007.

Regardless of the nature of the property (publigrivate) these spaces are submitted to a
common protection and preservation regime, baseacknowledging the right of every natural
person to a healthy environment , free accesscteaton in the green spaces which represent
public property etc., in the conditions of comptywith legal dispositions in force.

In view of complying with rules and protection apdeservation measures, the law
stipulates a series of obligations for the nataradl legal persons, and for the control and
coordination of the activities developed, an ineentonducted by the National Register of green
spaces and green local registers was established.

In conformity with the sixth Program of action fibre environment performed by the
European union, adopted by the decision of the faao Parliament and Council no.
1600/2002/EC, our country initiated thdational Program of air quality improvement by
establishing green spaces in localifiedocument by which the increase in the surfacegesn
spaces from localities is targeted, in order tehghe standard European sizes, by establishing
green spaces in localities and building new padgsares, alignments planted or the rehabilitation
of the ones existent.

Conclusions

By studying the vast problem of environment pradecin human settlements, we can
detach a multitude of aspects related to this donaai well as measures imposed for ensuring an
adequate environment, which must contribute tartiprovement of the quality of life and to the
health of the population.

Thus, the health and people’s lives, as well asgtiadity of the environment, may be
affected not only by emissions resulted from indaisactivities, but also the quality of products
and services offered.

In view of ensuring the protection of people healtid life, as well as environment,
domestic animals and property protection, compedattiorities elaborate technical regulations,
by respecting international and community pringp@d regarding the free circulation of goods
in the domestic and international commerce.

For new non-food or reconditioned products andtli@r services which threaten life,
health, work security and environment protectioan-regulated by specific normative acts,
referring to  the marketing conditidnsf products and respectively, services, the ditpos of
the Government Decision no. 1022/2002 is appiredpnformity to which the service supplier
or his authorized representatives guarantee thaetproducts are not threatening to life, health,
work security and environment protection, in thadibons in which they are installed, used,

2 Art. 1 from Law no. 24/2007 considers that thestiviiies represent a public interest objectivetaensure the
quality of environment factors and the populatidmslth state.

® The Emergency Government Agency no. 59 from 2@ 2007 regarding the establishment of Keional
improvement program of the quality of the environtri®y creating green spaces in localitipsiblished in the
Official Gazette no. 441 from 29.V1.2007.

* In accordance with the Government Decision no.21D21X.2002 regarding the regime of products and
services which endanger health, work security andr@nment protection, published in the Official Mtor no.
711/30.1X.2002, by “placing on market” the actiohneaking available is understood, either for casfree of
charge, a new non-food item, used or reconditiareal service, as to distribute, utilise or provide.
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maintained or performed, after each case, in comfprwith their destination and normative
documents defined in conformity with the law.

Invading the market with poor quality products dahd alarming increase of cases of
sickness, as well as producing other damages, deteemined the regulation of product general
security, in conformity with community regulations, as we# civil liability for the damages
generated by these products, as well as the pneeetitepairing thefh

By the Law no 150/2004 regarding food and feedtgdfe animals with the subsequent
amendments and additions, a unitary legal framewaik established referring to the production,
packaging, storage, transportation and marketinfpad, the liabilities of food producers and
traders and the sanctions applicable in the domain.

In order to supply the consumer with the necessarfficient, verifiable and easy to
compare information, as to permit them to chooser@duct that corresponds with the
requirements from the point of view of financiabds and possibilities, as well as acknowledging
the possible risks to which they may be submittee, methodological ruléghat regulate the
manner of labelling the products delivered to thalfconsumer or restaurants, hospitals, cantines
and other economic agents that manufacture andysioppl for the population were adopted.

Activities that concern the deliberate introductiorthe environment and on the market of
genetically modified organisms, as well as usirgrthn conditions of isolation of genetically
modified micro-organisms or that were submittedatepecial regulation, authorization and
administration regimein conformity with the dispositions of the natbnand community
legislatiorf, and of the international legal acts In which Roraas included.

In the present, the enhancement of preoccupatimm the public authorities for
environment protection is generally expected, 3peeially in human settlements, gagdes for
the implementation of the procedure for risks eatidun is being established, this being in
conformity with the European Union policy and theernational regulations in the domain.
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Abstract

In the current context of increasing transnatiomafjanized crime, in a risk society
favored by certain phenomena of individualism ardbaglization, it is necessary to
investigate what role the Church may have in prémgrdeeds dangerous to human values.

In this respect, the Romanian Orthodox Church, tinias a well-defined place in the
new European construction, aims to substantiallytibute to educating people in the spirit
of Christian morality, so that they cannot commmtisocial acts injurious to others and for
other values of humanity.

Keywords: rules of conduct, religion, crime, prevention, nldya

Introduction

Based on the research of statistics and facts afitye we conclude that, once
Romania entered the European Union, globalizatioigeneral, cross-border crime numbers
increased, but also the seriousness of the offensesmitted, which requires enhancing
legislative measures and organization of judicratitutions of the state and finding the most
effective action methods of preventing crime.

Along with the guarantees provided by state lawsclwvare intended to establish the
rule of law, spiritual warranty is felt more strolyg arising from faith, with hope that the
future of humanity will be enlightened by a newi€tfan humanisrh

The Church’s role in educating people to prevent atirsocial acts in the context
of European integration

At the beginning of the third millennium, the dewament of social phenomena is
constantly accelerating, causing great changesi@m@e and material progress, but also in the
sphere of philosophical concepts, morality andhfaiivhich generates new patterns of
behavior and other scales of values in a humargodominated by individualism risks, with
all its negative consequences, but also globatimaisks, which facilitates the unprecedented
development of various forms of transnational ctinvégh particularly high risks for human
safety, which is likely to lead to the establishineh feelings of fear, hopelessness and
mistrust in the future - all leading to human adigon.

Scientific progress, in the context of cross-borfleedom of movement, allows not
only to improve quality of life physically and spirally, but also involves the risk of using

! W. Dana, Dialog Teologic,in the magazine Mitropolia Olteniel, Year LVIIl no. 5-8/2006, “Editura
Mitropolia Olteniei” Publishing House, Craiova, ). 134, showing that the future will remain aipe of
people who are beginning to rediscover the depthefpiritual life and the greatness of the ursgebut must
continue pleading for an ideal and a constitutaference for a moral guidance, because, if thahdidexist, the
world would turn to chaos of desires and a worryimnifestation of lack of love.
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this development results in a negative, harmful vealyumans, from this benefiting organized
crime, terrorism, drugs, human trafficking and @altion of children, fraud and corruption,
currency counterfeiting, money laundering, cybéme; environmental degradation, racism
and xenophobia, genocide, crimes against humanitynar crime$

Law states, with a consolidated democracy, try tonmte the best legislative
measures to effectively fight against those who rm@nsuch acts, and the European Union
has promptly developed numerous rules and reguktagainst these criminal phenomena
affecting human values, mobilizing the efforts oéber States in order to effectively fight
against crime and perseverahce

Despite all legislative measures taken to streasilive activity of repressive judicial
bodies, crime is still growing, registering ever mawictims, and on the other hand, many
people with criminal records, which is a major riek the development of society in terms of
morality, so if there are no other solutions toues crime, it is possible that life and other
values of future generations will become more tteneed.

The state, through its bodies, edicts laws andtsarscthose who violate them, but
due to objective or subjective factors, many ofdhésocial acts that contravene not only the
laws but also religious norms, which in many cases the source of legal norms, remain
unsanctioned, their authors being encouraged tonzenthe same criminal behavior.

But the purpose of any civilized society would best, not to commit antisocial acts,
not to be happy that there are more people corventel thus a correlative number of victims.
As a result, the solution would be, mainly, edutatpeople to respect the others, the social
and human values accepted both by religion, asasedbcieties with a genuine democracy.

How states that have many concerns in terms ofampg people's behavior, which
they exercise through their bodies, do not putispemphasis on educating people to respect
the rules of conduct, but is organized primarily faking action against those who violate
them, we consider that the church’s role in guidiegple towards a moral behavior must be
growing stronger. Therefore, first we must act agiathe individualism that is the enemy,
increasing the distances between people, whichivides, and promotes human focus
exclusively on his own person, thus giving birthmonsters

With reference to the current situation in Romaitigs noted that, if before the fall of
communism in December 1989, the rule of law wagrretl to, generally by repressive
means, the population having a sense of fear, n@aysafteedom has been misunderstood by
most people who have a retrograde conscience awdhate not acquired a deep healthy
morality, therefore trying to stand out by fraudhil@ctivities that lead to their unjustified
enrichment, or by acts of violence, promoting aharattitude. All these are likely to affect
the morality and the operation of the fragile rafdaw, questionable people being promoted
often as role models, lacking culture and virtuhjolr makes young people to be confused in
choosing their way of life, from lack of valuableteria and authentic models.

In such circumstances, the Church, religious miyrahould play an important role in
bringing people towards good and what is rightstbontributing to the restoration of genuine
valuable criteria and convincing the young generato follow real valuable models.

The fall of the communist regime created the padsilof church administrative
restoration, among them, the reorganization, rablishment and creation of 14 dioceses in
the Romanian Patriarchate and the introduction ediigious education in schools, the
reintegration of theological education into thdaestaniversity etc.

2 G. ParaschivDrept penal al Uniunii EuropenéC.H. Beck” Publishing House, Bucharest, 2008, §. 2

% G. Antoniu,Activitatea normati penali a Uniunii Europengin “Revista de drept penal” Review, Year XIV
No. 3/2007, pp. 1-2.

4 V. Citiriga, Radacinile individualismuluisi implicasiile lui din punct de vedere ortodpsn “Ortodoxid
Review, magazine of the Romanian Patriarchy, Sékjegear I, no. 11, Bucharest, April-June 2009, pp0-
162.
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These measures provide a stronger church presersoeial life, thus contributing to
educating people in the sense of moral compliaiacensure normal relations of coexistence,
without the need to commit antisocial acts.

Many Romanian Orthodox people, especially the nesmegation, look to the
European Union with hope as beiaghance for a better future for their country asmal
for a continent too often divided religiously analifically®, integration having the following
reasons:

- To overcome the economic crisis facing the countg/need external support;

- Fast implementation of democracy and social devety requires cooperation with
developed countries of Europe;

- National security, scientific, spiritual and magtrprogress also require cooperation with
advanced countries in the European area;

- National culture should not be isolated but to etite continental and universal circuit;

- Common Christian witness and contribution of religg communities to human life,
nationally and internationally, are more likelygocceed in a united Europe than in a divided
Europe.

Together with the Orthodox-majority countries: Greeand Cyprus, which together
include about 11 million Orthodox people, in 200@nkania joined the European Union
(18800 Orthodox people of the total population @7@0) and Bulgaria (6 200 Orthodox
people of the total population of 7450) therefovera25 million Orthodox people were added
to the existing 11 million in the Uni6n

Romania’s EU integration also raises the questibetirer our country’s Orthodox
theology is compatible with the Christian communrétyd whether it can actually help to
maintain social order.

The Romanian Orthodox Church has supported andethidlyy specific means the
integration of Romania into the European Union mdeo to achieve the goal of a better
collaboration with advanced European countries, foe purpose of the economic
development of the country, with the consequendearéasing living standards, but also able
to establish a genuine rule of law, where peoplgbts and freedoms are guaranteed and
protected, states being able to better defend thleesagainst antisocial acts.

European unity cannot be achieved, actually, omlyeoonomic basis, but it must
rediscover common spiritual dimension, and in tieéd Romanian Orthodox people can
bring, in a dialogue without complexes and withaggression, its experience of people
crucified and risen from the dead ten times inhistory, by placing it among the most
religious people of Europe

Over time, it was found that, in addition to thdifpmal-economic dimension of EU
states, there is a focus on the cultural and spiritomponent, which led the European
Parliament to adopt, in December 1997, with a budgference “A Soul for Europe” for the
development of this social foundation, in whichigign plays an important role in
establishing a common European identity and to a@ugeople in the spirit of defending the
values of humanity, against antisocial acts.

Since in our country, in communist times, duplictyd form without substance have
been promoted in excess, influencing people to dédl shallowness social and Christian
moral values , which led many to the commissiomahy antisocial acts, it is necessary that
the church, through its representatives, to brimg ¢onsciousness of all genuine values, to
make them deepen into the social and ethical phenambecause even towards religious
morality some people show only a formal interestiisg religion only as "something" that

®> M. Radu Seliste, The Romanian Orthodox Church and the New Europe,
http://www.rostonline.org/rost/ian2006/bor.shtmt¢assed on September 6, 2011).

® M. Radu Selite, op. cit.

" A. Gabor, R. P. Mugan, Biserica Ortodox in UE, “Editura Universiitii din Bucureti” Publishing House,
Bucharest, 2006, p. 119.
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must solve their material problems, without makafiprts in good faith. Also, there is still a
damaging opinion that those who commit antisoaitd @an be forgiven of all sins, no matter
how bad they are, even when the acts committeddardgified with serious crimes provided
by criminal law, therefore not having any serioogaern to correct their conduct for meeting
social order, hoping that they can escape frormdiyudgment and the judicial courts of the
state.

European unity cannot be achieved, actually, omlyeoonomic basis, but it must
rediscover common spiritual dimension, and in tiedd Romanian Orthodox people can
bring, in a dialogue without complexes and withaggression, its experience of people
crucified and risen from the dead ten times inhistory, by placing it among the most
religious people of Europe

Over time, it was found that, in addition to thdifpal-economic dimension of EU
states, there is a focus on the cultural and spiritomponent, which led the European
Parliament to adopt, in December 1997, with a budgference “A Soul for Europe” for the
development of this social foundation, in whichigign plays an important role in
establishing a common European identity and to a@ugeople in the spirit of defending the
values of humanity, against antisocial acts.

Conclusions

The integration process of the Church in the Ewaogénion is not a goal in itself but
IS meant to contribute to the cultural and spititievelopment of people, to the enrichment of
the knowledge about life and how it should be livEde Church representatives are opinion
makers who can contribute directly to increasingliguawareness regarding the advantages
and disadvantages, costs and benefits of accesslole also having an important role in
training people to meet human values and not tonab@ntisocial acts of harmful nature.

Romanian Orthodox spirituality will be required the great family of European
states, with a specific identity, which professestErn faith in a language of Western origin
and which may constitute a bridge between East\dedt, as Orthodoxy has developed a
Church as a means to maintain a balance betweerspinéual and social eleménof
Christian life, contributing substantially to edtegeople in order to respect the rules of
conduct imposed by society and religion.
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Abstract

In some European countries, expert status is defmethe legislation, whereas, in
others, by the membership of a professional groupspecialized institution under the
Ministry of Justice and Police, this subordinatitreing of a financial nature, without
affecting the expertise itself.

This article contain a point of view regarding tBaropean judicial system, the term
expert’s different meanings and the criteria tha&fide an expert’'s status and which are
different from one state to another.

Keywords: expert, status, system, European juridical system

Introduction

Previously, in 1959 the European Convention on Mutdssistance in Criminal
Matters had dealt with this matter quite summaalhd only in relation to criminal matters
(letter rogatory requests for expert examinatiamnsnoning experts).

The issue of forensic experts is currently beingsatered at the level of the European
Network of Forensic Science Institutes (ENFSI) withiew to setting up a European expert
status, governed by a process of accreditation waalilation in accordance with ethical
standards and rules of condbct

I. In some European countries, expert status imelgfoy the legislation, whereas, in
others, by the membership of a professional groupspecialized institution under the
Ministry of Justice and Police, this subordinatiming of a financial nature, without affecting
the expertise itself.

Thus, there are several types of experts involvedalving cases. Some of them
belong to specialized laboratories, others arepgaddent experts enrolled or not on national
lists who are subject to regular assessments grateonly qualified people, not experts in
the strict sense.

In some European countries (France, Romania, Urieddom, etc.), the expert
status is granted by an independent institutiadhgeithrough recognition by the judiciary, by
meeting certain criteria, or through inclusion enddficial list/nominal table. For example, in

! Code of Conduct for forensic practitioners develbmt the level of ENFStCODE of CONDUCT” (BRD-
GEN-003/16.6/2005).
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France experts are included on a list displayeéaich court of justice and a national list on
the website of the Court of Cassation, and hereedaation refers to the laboratories’
methodology and management, whereas certificaéfars to the individual expert.

In Latviathere are two categories of experts, one incluthnge who have specialized
knowledge in a field and the other including expexho pass a series of tests given by a
commission of representatives of the Ministry aoftie, Ministry of Interior, Public Ministry,
the Police and experts in the field.

Regarding thessue of experts’ independentlkere are a number of rules specific to
the prosecution stage and the trial stage.

In France,there are limitations with regard to the numbeexperts summoned for a
particular field, as well as with regard to the estpvorking in the same professional field as
the trial subjects. The expert report may be suli@examination by another expert as a
guarantee of the former’s correctness.

In Austria, if there are any doubts about an expert's independenceAtistrian
Federal Court will decide whether or not the experguestion should participate in the
criminal proceedings in that case. The list of fieal experts is available on the Internet.
Sometimes, on basis of the judge's free evalua@enman experts, either of public or private
institutions, are resorted to, at the expense efctinvict, as the amounts to be paid are not
excessive.

In Germany,the judge decides on the experts to be consulted their number
controls the expert's activity and presents thergdic rationale behind his/her decisions.
Experts are mentioned on a list established at leeal.

In theUnited Kingdomexpert independence has to do with scientific abjgy, there
is a list of several thousand experts accreditedd®cial Councils for expert accreditation in
observance of strict professional rules and who &e&grcise their profession without any
geographical limitations, expert independence beahgted to the judge’s control and to the
case file.

In Luxembourgthe law allows the judge to order the performanicéhe expertise by
foreign experts if they are recognized in the Sthterigin.

In terms of expertise costs, when the analysiciehsific evidence is required, in less
serious cases such costs may be high, especidllg gxpertise is done in private institutions
instead of public institutions, therefore the fineah restrictions that may limit the access of
the defence to expertise services should be takenconsideration. Ifrrance the cost of
conducting an expertise is reported to the bud§ehe Ministry of Justice and in special
cases it may be supplemented from the budget.

Sometimes the cost price can be a factor in thepetition between expertise
suppliers, thus it has been shown that the DNAyamatan be performed in less serious cases
at a cost price lower than the cost of using ingasive technologies such as telephone
interception. An eloquent example is the expersisevice in theUnited Kingdom of Great
Britain, where 90% of the expertise consists in DNA analyshich has led to the setting up
under the aegis of the Home Office of a regulatamit called Forensic Regulatdrwhich
advises magistrates on expertise services andhsetales for the operation of these services.

In Finland experts are selected from among police officer® Wwhve undergone a
training programme of about six months with no esiin the crime scene research, the expert
function being incompatible with that of investigaat the crime scene.

In Poland there are forensic experts involved as consdtimtgathering evidence at
the crime scene, which is also the caséhan Netherlandsfor DNA or biological evidence
collection, and irDenmark,where the presence of a private expert is somsti@guired in
cases of fire.

The experts’ judicial trainings aimed at having them know the place and role of
expertise in the criminal proceedings, consistmgnowledge of the general rules of conduct
of the criminal proceedings and specialized knogtenh their field of expertise.
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In the specialized literature there are variousvsien the capacity of expért

- Gaining experience as an expert does not graistljation to act as an expert in other
cases. Experience as an expert witness, standing,aloes not qualify someone as an expert
in later cases. For example in Bogosian v. Merc&tw of N.Am., Inc., 104F.3d 472, 477
(1st Cir.1997), the court rejected an opinion afitness who had testified as an expert 126
times.

- The Court held that “it is absurd to concludet thiae can become an expert through
the experience accumulated by conducting expetti€ase court even noted “it would be
absurd to conclude that one can become an expatdwmulating experience in testifying” —
Thomas J. Kline, Inc. v. Lenillard, Inc., 878F.2efl7 800 (4th Cir. 1989).

- Even the most experienced expert should havdirsisday as an expert before the
court. In United States v. Locascio, 6 F.3d 924, @hd Cir. 1993), the court concluded that
“...even the most qualified expert must have hid fiisy in court

The European Commission for the Efficiency of Qgstia body established by the
Council of Ministers of the Council of Europe ingsember 2002 to assess the effeciency of
judicial systems, drafted in 2012, on basis of datavided by the EU Member States (in
2010), a document diEuropean Judicial Systems: Efficiency and QuatifyJustice’.

In preparing this document a total of 47 statesewevolved that responded to this
assessment process: Albania, Andorra, Armenia, rilsdzerbaijan, Belgium, Bosnia and
Herzegovina, Bulgaria, Croatia, Cyprus, the CzedpuRlic, Denmark, Estonia, Finland,
France, Georgia, Germany, Greece, Hungary, Iceldwedand, Italy, Latvia, Lithuania,
Luxembourg, Malta, the Republic of Moldova, Monaddpntenegro, the Netherlands,
Norway, Poland, Portugal, Romania, The Russian fagida, San Marino, Serbia, Slovakia,
Slovenia, Spain, Sweden, Switzerland, “the formeargdslav Republic of Macedonia”,
Turkey, Ukraine and the United Kingddm

The document states tH#tere is no consensus, no European Standards regiing
judicial witnesses”. Chapter 15 of this document entitléddicial Expertshighlights the role
of judicial experts in improving judicial efficiegcby providing judges with clear and
reasoned responses regarding the specific and earmppbblems they face.

There are different kinds of judicial experts ire thlember States of the Council of
Europe, namely:

- Technical expertsithose who provide the court with scientific andhigcal
knowledge on matters of fact.

- Expert witnessesthose who are required by the parties to come iip their
expertise in support of their argument.

- Court expertsthose who can be consulted by judges in spe@&fiallissues or are
required to assist the judge in conducting thegatliwork (but do not take part in the
judgment).

It is noted that theoncept of forensic expert is not included in thiglassification
the notion ofjudicial technical experor forensic experin the European legal space being
treated rather like that of a witness or scientifiness, a capacity granted by the parties or
the judicial bodies, usually found in the form of@urt expert (forensic expert). The missions
of judicial experts may be different in certain oties, such as the Russian Federation, where

2 Catalin Grigoras, Judicial Expertise in Europe and the ECHR Pract@ommunication Symposium, “Novelties
in the Field of Forensic Science, Criminal Law axiiminal Procedure”, organized by the Romanian Rsie
Association, Bucharest, 2009.

% www.coe.int/cepej

4 www.coe.int/cepej. European Comission for the digficy of Justice, Systémes judiciaires européens,
Efficacité et qualité de la justice, Les étudedal€EPEJ no.18, Editions du Conseil de I'Europehlighing
Editions 2012.

® Catalin Grigoras, Judicial Expertise in Europe and the ECHR Pract@ommunication Symposium, “Novelties
in the Field of Forensic Science, Criminal Law aiiminal Procedure”, organized by the Romanian Rsie
Association, Bucharest, 2009.
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a distinction is made between experts (who perfe@xpertises” and draw “expert reports™)
and specialists (who assist in the performancer@tquiural activities and provide written or
oral consultation).

In Switzerlandthe technical expert is used in the 26 cantores ettpert witness in 6
cantons and the court expert in 3 cantons.

Great Britain and Northern Irelanduse expert witnessed.iechtensteinand Great
Britain - Scotlanddo not use judicial experts.

Technical expertises used in 46 states. Liechtenstein, Great Britdlorthern Ireland
and Great Britain - Scotland do not use it. Exgertby expert witnessess used in 32
countries with common law systems and is foundhedountries of northern Europe.

ECHR case-law on 11 December 2008 in the caseddhilili v. Russia (no. 6293/4)
the Court in Strasbourgreiterated that the judge is free to decide oncitrapetence of an
expert withess appointed by a party and foundttieaexpert of the party was only allowed to
express views on the conclusions drawn by the &gpgointed by the prosecutor to conduct
an audio expertise, not to participate effectivelits carrying out.

Judicial expertisas used in 8 states: Estonia, Germany, Irelandtdyldletherlands,
Norway, Poland and the Russian Federation.

Courts have the freedom granted by law to chooseritiht experts. The Lisbon
Treaty, Article 25 of Protocol 3, provides tli#tte Court of Justicemay at any time entrust
any individual, body, authority, committee or otlmganisation it chooses with the task of
giving an expert opinion”.There is a similar provision in Article 50 of tl8tatute of the
International Court of Justice.

As regards the selection of judicial experts: tlagg appointed by the court (34
countries), the selection is performed directly e Ministry of Justice or one of its
components (12 countrie&zerbaijan, Hungary, Serbia, Slovenietc.), they are selected
directly by the partiesOQenmark, Ireland, Great Britain - England and Walethey are
appointed by the National Bureau of Judicial Experor private authorized legal entities
(Georgig.

ECHR case-law on 16 February 2010 in the case V.IRomania (no. 7078/02) the
Court in Strasbourgcondemned Romania for breach of Art.6.3.d of tl@v@ntion. In this
case the judicial bodies in Romania, includingaberts, denied the party the right to perform
forensic dactyloscopic and DNA analyses.

According to the requirements of the given procedtine courts select experts from
the official list at the Ministry of JusticaBpsnia and Herzegovina, Luxembourg, Slovakia,
Swedep or from a list of individuals recognized for theompetence Rortugal) or by
consent of the partiekijxembourg, Portugal

In Moldova, in judicial practice, through the judge's decis@specialized institution
is identified which will decide on the approprigtejualified expert available at the time or
any person may be summoned who possesses the kiggadeeded to draw conclusions on
the circumstances incurred in relation to a crithioase and which may have probative
importance for the criminal case. (CPC, Art. 14p (3

In the case ofexpert witnesseshefore appointing them, the parties are heard in
relation to the appointment.

In France(CPC, Art.157), Slovakia, SpaandTurkey natural as well as legal persons
included on the national list or of the Court ofs€ation or on the lists of the Courts of
Appeal can be registered as experts. As an exceptidicial bodies may also appoint experts
from among people who are not on these lists.

In Germany the expert is appointed according to his/her tpralc knowledge and
experience in commenting on the facts and presgetipert opinions based on analyses and
evaluation of the evidence presented in a fairepethdent and objective manner, so that
his/her views may be accepted by both parties.
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In the United Kingdomthe expert is a person who has knowledge or camnpetin a
practical field.

In Albania, the expert is designated from among specialisisidied in special lists or
from among persons who have specific knowledge field, in Bulgaria, the act of expert
appointment contains the objectives of the expertnsaterials provided, name, education,
academic rank, specialty, academic title and positif the expert or the institution in which
the expert is employed, iRoland there are permanent experts of the Courts andpers
known to have sufficient knowledge in a particufeeld may also be required to act as
experts.

In Estonia, the authority in charge of selecting the expemetels on the matter,
whatever the expert's mission may be. The judiciargy choose a judicial expert or an
officially certified expert or any person who posses the necessary knowledgéd.,ithuania
any person who has the necessary knowledge to expremsciusion can be appointed as an
expert, inFinland, the court requires a declaration to this effeotf an agency, a public
official or another person known to be honest antdpetent.

In Montenegro the experts are selected by a Commission edtablisy the President
of the Supreme Court, which is composed of five foers (two judges, two representatives
of the Association of Judicial Experts, one frone tilinistry of Justice), in th&ussian
Federation judges appoint individual experts and special@tschoose expert institutions
based on views of the parties. 3witzerland there is only one canton where the experts are
not appointecd hocby the court in a case, but for a specified period

In 2013 the European Commission for the Efficien€yustice presented the results
of the only study conducted in Europe, in 2010ardmg the number of experts per 100,000
capita, and the number of judges, the situationddisplayed in the graphs below

Netherlands ’ 1,2
Hungary F 5,2
Moldova Jud 8,4
Lithuania Iﬁ 10,9 Average = 67,6
Latvio |l 12,2
Ukraine b 16,0 Median = 56
Romania E 21,4
Bosnia and Herzegovina 33,9
Slovakia bl 8 53
Albania 56,0
Serbia I_ 73,4
Croatia # 77,7
Slovenia # 78,0
Montenegro — 83,9
Czech Republic — 96,6
The FYROMacedonia lﬁ 103,3
Austria ﬁ 107,3
Turkey ﬁ 184,0
Luxembourg . " - 263,4
0,0 50,0 100,0 150,0 200,0 250,0 300,0

Number of experts per 100,000 capita

® Catalin Grigoras, Judicial Expertise in Europe and the ECHR Pract@ommunication Symposium, “Novelties
in the Field of Forensic Science, Criminal Law aiiminal Procedure”, organized by the Romanian Rsie
Association, Bucharest, 2009.

" European Comission for the Efficiency of JustitEpropean Judicial Systems: Efficiency and Quality o
Justicé, 2012, www.coe.int/cepej.
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It is stated that, for the first time, in this sjanandatory criteria for exercising the
position of a judicial expert as well as the prtitat of the judicial expert title and position
were taken into consideration.

Thus, 36 states presented mandatory criteria ferctpacity of judicial experts as
regulated by their national law (Albania, Georgdermany, Greece, Iceland, Lithuania,
Montenegro, Netherlands, Norway, Portugal, RomaRigsian Federation, Slovakia, Spain,
“the former Yugoslav Republic of Macedonia”, Turlkey

In some states, time limits for the performanceeahminations by experts are
provided (Albania, Austria, Bosnia and HerzegoviBa)garia, Finland, Greece, Hungary,
Iceland, Ireland, Italy, Montenegro, Netherlandsyiay, Portugal, Serbia, Slovenia, Spain,
“the former Yugoslav Republic of Macedonia”, Gr&aitain - England and Wales), which in
the Russian Federation and Ukraine are determinguadges.

Thus, three main options are highlighted:

- the time limit may be set by laov a maximum: in Albania, the maximum time varies
between 16 days and 6 months; in Italy, the maxinsué® days; in Portugal, 30 days; in “the
former Yugoslav Republic of Macedonia”, betweenafsl 60 days; in Turkey between 3 and
6 months;

- the time limit may be set by the jud§éhe law allows it, the judge being the one to
decide the maximum time limit (the Russian FedematiSerbia, Slovakia, Great Britain -
England and Wales);

- the time limit may result from an agreement pemditby law as in the Netherlands,
where the Commissioner and the expert agree otintieeperiod.

The new Romanian Criminal Procedure Code, Artict8,1par. (7), provides the
obligation of the expert “to produce an expert repocompliance with the deadline set in the
order of the criminal prosecution body or in theit® ruling. The deadline mentioned in the
order or the court’s ruling may be extended atrgpiest of the expert, for well-grounded
reasons, without having the full extension grardgdeedsix month%and, in paragraph (8):
“Unduly delay or refusal to perform the expertiséaés the civil liability of the expert or the
institution designated to perform it, for the daraagcaused However, Art. 174, par. 1,
provides that: “The expert can be replaced if helsiduly fails to complete the expert report
until the deadline, or if he/she manifests disiesenin the task entrusted to him/her” and, in
par. 2, it is stated thatthe replacement is ordered, with summoning tkpeet, by order of
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the criminal prosecution body or by ruling of theuct, which is communicated to the
association or professional body to which the ekpe&longs. The expert replaced may be
fined by the prosecutor or judge with a judicialdiof 500 to 5000 lei”.

There are regulations regarding the non-observahdke time limit for performing
the expertise, the expert being punished with @ 6hup to 1,000 euros (Montenegro), in
other cases there are binding provisions on the m@ean agreement regarding the DNA
expertise (Belgium), further training (Slovakiagrain incompatibilities (Finland, Spain),
expert’'s ethics (Great Britain - Northern Irelanthe requirements for registration as an
expert (Slovakia).

In 28 states the judicial expert’s title is protstand, in order to be appointed, he/she
has to meet certain pre-conditions regarding hisgkéls and moral behavior, the expert’s
work being followed by the judicial authorities.

In some states, there are associations/collegegparts, some of them placed under
the authority of the courts.

In 35 states, the experts guide themselves, im theiertise work, by national and
international standards in the field.

Conclusions

The European Commission for the Efficiency of Xestia body established by the
Council of Ministers of the Council of Europe inggember 2002 to assess the effeciency of
judicial systems, drafted in 2012, on basis of datvided by the EU Member States (in
2010), a document dituropean Judicial Systems: Efficiency and QuatifyJustice”.

The document states tH#tere is no consensus, no European Standards regi#ing
judicial witnesses”.

There are different kinds of judicial experts ire tMember States of the Council of
Europe, namely: technical experts, those who pet court with scientific and technical
knowledge on matters of fact; expert withnessessé¢hwho are required by the parties to come
up with their expertise in support of their argumeourt expertsthose who can be consulted
by judges in specific legal issues or are requicedssist the judge in conducting the judicial
work (but do not take part in the judgment).

It is noted that theoncept of forensic expert is not included in thiglassification
the notion ofjudicial technical experor forensic experin the European legal space being
treated rather like that of a witness or scientifitness, a capacity granted by the parties or
the judicial bodies, usually found in the form af@urt expert (forensic expert).
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Abstract
As an important part of the general theory of crjrtiee concept of “crime” and generates
continuously generated controversial discussionghe literature reflected differently in
criminal law. The new Romanian Criminal Code, ailthh deemed necessary legal definition
of the offense by listing its essential featuresjotes a formally defined, giving the idea that
crime is the fact that social threat.

Keywords: offense, provision crime by criminal law, crimirallpability, unjustified,
imputable character

Introduction

The term comes from the Latin word crime “infragtimis” = to break, to break
through French Connection “infraction” = offefhsén common parlance, the word has the
meaning of “deviation”, “breach of an order” anatlhhe “violation of a law that deserves to
be punished by criminal punishment,” “socially daraus offense consisting in breach of a
criminal law, the commission, is guilty of a devwaat from the criminal law and is punishable
by law™ (in English, “infraction”, “offense®. This latter understanding of crime is common
in criminal law designating as “socially dangeraas that, if committed with guilt, under the
criminal law™, the new “offense under the criminal law commitegith guilt, unjustified and
imputable to the person who committead crime and legal institution that, along with two
other fundamental institutions of criminal and dnal penalties, the skeleton, the “pillars” of
criminal lawP. Within and around them revolve all applicablerdrial law.

Definition of the offense

New legislator Romanian Criminal Code (2009) dediine a new offense, giving the
idea that crime is the fact that social threatthsd the provisions of art. 15 para. 1, Romanian
Penal Code (RPC) provides that the offense “urttectiminal law act committed with guilt,
unjustified and imputable to the person who conediit.”

1V, Pgca,Drept penal. Partea genergl Worldteach Publishing House, Tignara, 2005, p. 219.
? Details: http://dexonline.ro/definitie/infractiune
 Mirabela Rely Odette CurelaBicsionar juridic Roman-Englez’Academica Brancsi” Publishing House,
Targu-Jiu, 2011, p. 93.
4 Art. 17 para. 1 Penal Codea no. 15 of 21.06.1968 — Romanian Penal Goeeublished irDfficial Gazette
of RomaniaPart. I, No. 65 of 16.04.1997, with subsequeng¢raiments).
® Art. 15 para. 1 Penal Codd.aw no. 286 of 17.07.2009 Romanian Penal Gpaélished irOfficial Gazette of
Romania Part. I, no. 510 of 24.07.2009, with subsequemradments (in force since 01.02.2014).
® loan Oancea, in V. Dongoroz and collaborat@beplicaii teoretice ale Codului penal romawmplume |,Partea
generadi, “Editura Academiei” Press, Bucharest, 1969, p. 99
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Specialized Romanian literature, he expressed i@ that the concept of social
danger not only to complete the provision provideel offense in the criminal law, because
only the legislature criminalizes threatening sbfaats which affect the values protected by
criminal law! Indeed, the legislature is held to choose betwthenamounts recognized at
some point, those who, because of their importaacenot be effectively protected by means
of other branches of law, associating them crimpraitection. Also, the actions likely to
affect these values should not attract criminahtbi@e rules of those events that harm the
highest degree protected vadluherefore, we can say with reason that the rement that
the offense under the criminal law to express dea ithat she share the defaultYisk

The legal definition of the crime is a legal insirent of absolute necessity for the
theory of criminal law, but also for legal practiae competent authorities to enforce the law,
reporting their data to the hard facts from thealegpncept of crime solving will determine
whether they realize it or not features essentiitbe offense, whether or not they fell within
criminal illicit. This definition should be seen thonly as an outline of the fundamental
category of criminal law, but as a rule of law which limits the scope ditil criminal
circumscribing it, under this legal basis, the scop criminal offenses covered by other facts
regulation of other categories of legal rdfggdministrative, disciplinary, eté?)

If features will coincide with the facts describiedthe rule of criminality, it means
that he violated the will of the legislature, ahé teed will be an offense and shall be liable
to the penalty provided by law.

Adoption of such legislation to the general conceptcrime is important for the
following reasons:

- Using this you can easily know the general cotecapd facts characterize the field
as crimes and at the same time, it can easily eitinand separate field field offenses
considered misdemeanors or willful acts causingrinjo civilians;

- All other provisions relating to offenses, in pare subject to the provisions of the
general notion of crime because all crimes musttmpecific criteria and features of the
general notion of crime;

- The definition of the offense is a legal regudatin the sense that it is normative and
contains a rule of law that is binding on the judge the citizen.

Examination of the concept of crime within the magnof the definition of art. 15
para. 1 RPC, by stating its essential traits, #mgt of the offenses under the penal law to be
treated as such, must meet the following esseie@iires: the act or under the criminal law,
the offense is committed with guilt, the act be amanted act is attributable to the person
who committed it.

Analysis of the essential features

1. Providing criminal offense by law is the firgirglition of existence of any crime. It
follows from the principle of legality of criminaiffenses (art. 1 para. 1 RPC) so that in the
absence of this condition, the act does not cartetihfringement.

It should be emphasized, however, that the conceptsrime and, respectively,
offense under the criminal law are not synonymdiuany offense must be an offense under
the criminal law, not every act is an offense urttiercriminal law. For this offense under the
criminal law must meet the other conditions: namely be committed with guilt is
unjustified, be attributed to the person who corntediit.

" G. Antoniu, Tipicitate si antijuridicitate, “Revista de Drept Penal” Review, no. 4/1997,%. 2

8 In international criminal law are internationalrsinalize those acts affecting particularly impoitaalues of
the international community assembly (Laura Magdal&rocan,Curtea Penali Interngionald, published in
conference volume, conference with internationaltigipation “Gorjeanul in mileniul trei”, organizety
“Constantin Brancgi” University of Targu-Jiu, “Gorjeanul” Publishingouse, Targu-Jiu, 2005).

° F. StreteanuDrept penal. Partea general “Rosetti” Publishing House, Bucharest, 2003,$0.2

19 |0an Oance&xplicaii teoretice vol. 1, op. cit, p. 104.

1 For the definition of international crime, see taivlagdalena Trocaop. cit, 2005.

2 Maria ZolyneakDrept penaj volume II, “Fundéa Chemarea” Publishing Housesilal 993, p. 142.
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Offense of criminal law provision expresses thesexice of three realities

a) the existence of facts (action or inaction) iy tespective result;

b) the existence of a legal model of criminality;

c) specific offense characteristics coincide with kegal model of criminality.

a) Under the first aspect, it is understood thatdfiense can not be considered only as
an outward manifestation of man, whether it aatealliy on the world around us, whether set
in motion a foreign power, which connects to achieertain effects, or use of inanimate
objects as an extension of his own making in thay \states objectivés Mere mental
processes (simple thoughts) that occur in the p&rsmind may not be crimindl as the
reaction of animals, natural phenomena.

The outward manifestation to human bias, shouldesghis free will, the subject
having an accurate representation of the actioac(ion) and its consequences. Action
involves energy consumption and can take the foracts or gestures (hitting, destruction,
threat) may consist of written words or acts (foygef documents, false allegations). Failure
involves staying in passive agent relative to iBgation to act.

b) Under the second aspect, the crime involves pteexistence of a rule of
criminality that is described in the deed that kbgislature intends to prohibit or ordef®it
Incrimination rule includes not only elements ok toffense describing objectives and
subjective. Otherwise, the offense charged, witlsolsjective element has no legal relevance.
For example, killing a person has legal signifi@oaly if the act was committed with gdfit
otherwise suppressing a person's life would ndedifrom that caused by natural events
(epidemics, floods, earthquakes, landslides, fltigtning, tornadoes, heat, frost, etc.).

Offense of criminal law provision applies not omtythe fait accompli, but attempt, as
the offense committed venture (the act as co-autihstigator, accomplice). Incrimination
rule established in the special part of the Crilm®ade make not only with the general rule,
but it can be completed with a rule in another branf law: family law® administrative
law'®, labor law.

Also providing offense of criminal law must be V&d@d as having an objective
existence, legal model should be effective in pecactnot in the mind of the perpetrator
(putative character).

c) Under the third part, the offense involves &lfok of concrete features of the scene
with the rule of criminalit§’. This line (typicad) may appear in a form typical perfect (the
consummated crime), atypical imperfect (tentatioetcbution instigator, accomplice) or past
perfect (actually crimes exhausted).

3 G. Antoniu (coordinator), C. Bulai, C. Duvac, lriga, Gh. Ivan, C. Mitrache, |. Molnar, V. fa, O.
Predescu,Explicaii preliminare ale noului Cod penalvolume I, “Universul Juridic” Publishing House,
Bucharest, 2010, p. 140.

4 George Antoniu (coordinatorp. cit, p. 140.

> No one can be punished for merely thinking, adogrdo the Latin maxim “Cogitationis poenam nemo
patitur” (Ulpian).

16 G. Antoniu (coordinating) and associates, cit, 2010, p. 141.

" Art. 16 para. 1 Romanian Penal Code: “The achisféense only if committed with guilt as requirby the
criminal law”. Art. 16 para. 2 Romanian Penal Coti8uilt is when the offense is committed with inten
negligence or intentionally exceeded”.

'8 For example, criminalizéamily abandor(art. 378 Romanian Penal Code) refers to the afiésmily law. For
details, see P. Dunga@omentariu privind unele infraiuni din Codul penal Worldteach Publishing House,
Timigoara, 2007, pp. 102-105; A. Gh. Gavriles@repturile si obligariile parintesti, “Universul Juridic”
Publishing House, Bucharest, 2011, p. 282.

' The incrimination rule orabuse of office(Art. 297 Romanian Penal Code), and the incrinmatrule
misconduct in servicgart. 298 Romanian Penal Code), referring to tbegrs of public officials, make the
provisions of administrative law. For details, $¢eDungan, T. Medeanu, V. fa, Manual de drept penal.
Partea special, “Universul Juridic” Publishing House, Bucharez®11, pp. 219-226; |. C. RujaDyept penal.
Partea special |, “Didactica si Pedagogig” Publishing House, Bucharest, 2007, pp. 121-129.

2 G. Antoniu (coordinating) and associates, cit, 2010, p. 143.

2L G. Antoniu, Tipicitatesi antijuridicitate, “Revista de Drept Penal” Review, no. 4/1997,%. 2

171



THE CONCEPT OF OFFENSE IN THE NEW CRIMINAL CODE

In modern criminal doctrine term “typical” is ustmlexpress the idea that facts which
meets all standard features of criminality abstraotel (type) describes an act determined
that the offense, as an offefise

Typicality is achieved only as a result of compgrihe content objective facts that the
rule of criminality, as in content topics operatath the notion of guilt as an essential feature
of the offense. Typicality not be confused withnanality rule because typicality is an
assimilation of facts (it is typical that its feets correspond to the facts described), while the
legal model only serves as a comparison with realit

This line should be objective, not imagining perater (putative act has no criminal
relevance).

In this respect, the legislature develop legal mddesed on observation of reality-
legislative acts that evaluates and substanti@tuce certain traits with which formulates
incrimination rule. This reality suggests, requitbs development of rule and give, while
concrete material which arises interdiction or urield in the standard order of criminality.
The facts is criminal only insofar as it is refledtin the content of a rule of criminality, ie
only to the extent determined by the legislatureresponding features in the model in
criminal norm. For example, criminalizing theft {taP28 RPC) Romanian legislator lays
down that a deed must meet to qualify as such:otwist in making an action to have a
movable object, that good to be in possession @ntien of a person.

In criminal law enforcement activity, the judiciamll have to compare a specific act
committed by a person described in the standarcehamd of criminality, to see if it meets all
the requirements imposed by the legislature. Tioésfaf the defendant X to Y enters his
house and steal some money there correspondslgthieeoffense described in art. 228 RPC
Instead, the act of Z, taking, the purpose of amgia good find on the street, does not meet
the legal model, as the goods are not in posses$isomeone else at the time, being a good
lost.

Although incrimination rule contains the descriptiof both the objective elements of
the offense charged and of the subjective norm aramfy with facts criminality is
understood by only a typical expression accordmglbjective, factual features concrete
objective requirements of the standard wordinghdidatments. Regarding subjective features
facts and compliance with the requirements of suive criminality rule they are analyzed in
the framework of the two essential features ofdtiense, namely guilt, which is a distinctive
feature of the offense.

2. Guilt is the second essential feature of thers€. The doctrine of limited criminal
culpability to those psychological processes thatise the idea of the subject criminal, drives
the action, directs and controls the physical #gtitself*>,

This implies that the act is an expression of thigject's mental attitudes regarding
willingness to commit the act and its consequerbasacter and conscience.

Crime as any act of human conduct, is not onlytarabmaterial side, and an internal
side, mental, made up of all psychic phenomenapaodesses that precede and accompany
the administration of Conduct. As a mental attitofiéhe perpetrator of the crime committed
and its consequencdso guilt is the result of interaction of two fargo consciousness or
intellect factor will or volitional factor.

Criminal law defines not guilty, but the provisioofart. 16 RPC, Consecrating forms
of guilt, states that “(1) The act is an offenséyahcommitted with guilt as required by the
criminal law. (2) Guilt is when the offense is coitted with intent, recklessly or
intentionally exceeded. (3) The offense is commditiéhen the perpetrator intentionally: a)

?2|dem p. 15.

23|, Mircea, Vinowifia in dreptul penal romarLumina Lex Publishing House, Bucharest, 199&7.

4 Elena Giorgiana SimionescDijstingie intre vinovifie ca trisiturd esemald a infragiunii si vinowisie ca
element al cofinutului constitutiv al unei infratuni, “Drept si societate”’Reviewno. 2/2003, “Academica
Brancyi” Publishing House, Targu-Jiu, 2003, pp. 178-188.
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states the result of his act, following its prodoictby committing that act, b) states the result
of his act and, although it seeks to accept thesipihsy. (4) The offense is committed by
negligence, the perpetrator:. a) states the redultisoact, but do not accept it, believing
without reason that he will not produce, b) doesrequire the result of his act, although it
should be able to provide. (5) There intentionatkgeeded the act consisting of a deliberate
action or inaction produces a more serious faultdug to the perpetrator. (6) The act
consisting of an act or omission constitutes arerdé when committed intentionally.
Negligent act committed an offense only when exglygsrovided by law. “

It may be noted that the scope of acts committgd guilt are introduced not only
the intentional or negligent, but also intentioeateeded.

The literature has defined guilt as “the mentaltuate of the perpetrator which
consists in an act of conscience and will to tHerdfe committed and its consequences, an
attitude that manifests as intent or negligefitet “attitude of conscious will offender to act
and follow synthesized with the intention or fahiat commits an act dangerous to soc&ty”

Since no account was taken of the relationship éetwguilt and other key features of
the offense (as were regulated by Romanian Crinfdwde of 1968, republished in 1997,
with subsequent amendments) and the specificith@ftwo factors in the above definition
required to complete the definition of guilt in raral doctrine, designating, the mental
attitude of the person who committed an act whidhwaconstrained social threat, under the
criminal law, had, in carrying out the represewiatiof socially dangerous act and its
consequences or, although not had representatiommat its consequences, had the real
possibility of that representatiofi”

The concept of criminal law current Romanian (RomarCriminal Code of 2009, as
amended and supplemented), guilt is seen as agsrafeconsciousness composed of two
factors: the intellectual process and a volitigmacess. Thus, guilt is not a mere possibility
of representation or representation act and thexdfareflects the attitude subject to social
values protected by law.

For there to be guilty, the person who committezl ¢time should be responsible for
his actions meaning and values that can master #mehairect responsibility of assuming the
existence of two factors, the intellectual and tuatial.

Lack of either nonexistent crime, the lack of guibr the existence of the offense, the
act of consciousness and free will shall be expgssncorrupted and unaltered, if, however,
the conscience and the offender will have beemtedi by error constraint is not guilty and
therefore crime.

As an essential feature of the crime, guilt takesd main forms: intent, negligence
and intent expired. In turn, the first forms ar@ble individually different ways: direct and
indirect intent, fault with the provision and siraghult.

The intention is that form of knowledge providedairticle. 16 para 3 RPC, which is
when the person who commits an offense, providedithe of the offense, the result of its
socially dangerous and follows its production, although it seeks, accepts, however, the
event's occurrence.

Direct intention is characterized in that the pégter provides the result and its aims
by committing to production. It is the most seridasn of criminal conduct awareness by the
perpetrator assumes the moral act. Example: pessont a gun into the victim of a few
centimeter®, the person hitting the victim several times ie tead with a blunt object,
causing his death, the person who applied themwiotore hits in a vital area etc..

%> Maria Zolyneakpp. cit, p. 20.

% |oan Oanceayp. cit.,p. 183.

27 C. Bulai, B. N. Bulai,Manual de drept penal. Partea generatUniversul Juridic” Publishing House,
Bucharest, 2007, p. 118.

?8C.S.J., Criminal decision, no. 505/1999.
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There is the way of the intention when the perpetns action or inaction, the way of
making the result of the leading socially dangeracisin these circumstances he desired to
produce that result. The finding that the perpetrat the offense and that he deliberately set
out its dangerous outcome is evidence that hedegproducing that result. Direct intention
of two components as follows: provision outcome fldw-up of its production.

Provision outcome is not possible without a presioepresentation shift action, the
whole anti-social behavior and its consequencewigiom. It also requires a conscious
involvement in the criminal opt for deliberationdannder a previous motivations for decision
making and conscious shift from a criminal offertbe, offender represents the entire conduct
of the action or inaction and its consequencebdth from the physical, material, and as
social relation, criminal. Representation and mpkavision therefore essential meaning of
the phenomenon of intentional moral understandimyavnership of the offense.

Tracking result highlights separately subjectivétade of active engagement and
persistent offender to the consequences of histlaetharmful consequences resulting there
from. The perpetrator acts with intent not only whke result is producing the very purpose
of his action or inaction, but also when its praglut is seen by him as a necessary or
inevitable as a caregiver intended result. Theegfawhen the result set as inevitable, and the
perpetrator acts to produce it , there are dirgeni , even if the consequences were not all he
desired. There are crimes that, in terms of gadty only appear in the form of direct intent.
For example, the crime of embezzlement is committigd direct intent only because the law
(art. 295 RPC) shows that ownership, use or tiaffgg are in the interest of officer or
manager or to another. The same situation encahiertheft, robbery etc.

Indirect intention (possibly willful) is characteed in that the perpetrator, though
provide the result of not following him, but accephe possibility of production. Example:
hitting the victim in the stomach with his fist afekt, with deadly consequences for this
instigating dogs on the victim, causing seriousrils due to biting and tearing the limbs etc.

As a form of guilt, indirect intention to commitdlcrime occurs that can produce at
least two results. To a result of the offender éntal position tracking of the realization that
position of the offender 's psychological accepganicthe possibility of (indirect intention).

Because the second result may occur, is calledecidintention possible. Compared
to this result possibly offender has an indifferattitude, acceptance of his generation, but if
the result prescribed by the offender appears taleMa intention that commits such an act is
direct, although not all results are tracked dd&dvide all the facts, which are part of the
offenses in question, refers to the developmenhefcausal connection between the offense
committed and the result dangerous product. Fomptbeision of intent is sufficient causal
link to exist only in general features of principle

Direct and indirect intention Between intentionrthare some differences. Thus, there
is an intention to direct that the offender neetdelde pursued occurrence consequences of his
act, which has provided. The result is either tbke @im pursued by the defendant, is an
indispensable means to achieve another goal. Unlifext intent, indirect intent that the
offender need not follow the result of its occunenbut to accept, consciously, the possibility
of occurrence. Lack of desire in terms of conseqesrof acts committed occurrence can
occur either through indifference to those consegeg, or even the lack of desire as they
appear, they actually occurring due to action aciion perpetratdf.

Specialized legal literatutt in addition to the normative ways of intent (dir@nd
indirect) are distinguished: general intent (simpépecial intention (qualified) positive
intention and intention negative original intentiemd ultimate intention, intention determined
undetermined intent intention and the intentiothoéatening damage; intention spontaneous

29C.S.J., Criminal decision, no. 101/2002.
30 A, Boroi, Drept penal Partea general “C.H. Beck” Publishing House, Bucharest, 2009, p-93.
3Lv. Dongorozop. cit, pp. 194-196; G. Antoniu (coord.) and associaipscit.,2010, pp. 153-154.
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and premeditated intent (deliberate) single intentand complex intention, intention, etc.
incidental primary intention. These arrangementstrdaute to judicial individualization of
punishment, highlighting the outstanding degredaaft affecting the dangerousness of the
offender.

The fault is that form of guilt under the provissoof art. 16 para. 4, RPC, which
exists when the person committing an offense, piexvithe result of socially dangerous, but
has not sought and did not accept the event ofthiisking, without reason, that it will not
happen, or did not foresee the outcome, althoughldtbe able to provide.

Fault with the provision (easily, feat$)is the offender provision of the dangerous
consequences of his action or inaction, we do nogpt, believing without reason but that
they will not occur.

Fault with the provision is characterized by twotfas: the existence of the person of
the consequences of his criminal provision andtemte expectancy, groundless, not to
produce or to prevent their own actions or the supgf other people.

Negligent acts committed with provision meet veften in judicial practice in road
traffic. For example, the act does not reduce spiedr that you pass groups of people, with
the possibility of an accident, a result that doesaccept and believe, wrongly, that it can not
occur, but the result still occurs. In this sitoati the driver has committed the offense of
breach of provision.

The offender provision of the dangerous consequemiehis act makes ease to
resemble direct or indirect intent. If fault withowision (ease), but there is a desire to produce
the track and no acceptance of the possibilityheirtoccurrence, elements characterizing
intention. For ease, providing follow-up actionsmactions offender may be only a provision
of the possibility of their occurrence, as onlthits case can be no hope, no reason, however,
to prevent such consequences. If provision ineMitaltonsequences occurred, there can be
no hope that they will produce, we hope to prewanavoid the situation in which it was
assessed that the person acts with direct intenat\distinguishes fault with indirect intent is
no provision in the first admission of dangeroussamuences occurred conscious set. When
the offender deliberately hopes it can prevent tbasequences of his act, watch you
provided, there can be no conscious admission peace of these consequences. Hoping to
prevent the consequences provided by the perpetetmploys certain circumstances;
unfounded opinion of the person must remove thsipihsy of their occurrence in reality.

Since the distinction between intention and negloge indirectly with the only
provision in terms of subjective mental positiomceptance or rejection of the result, it
requires analysis of objective issues may resuthénform of guilt®. The criminal doctrine
showed that if indirect intent, the offender hasiraifferent attitude of acceptance towards
the outcome that it provides, as it does nothingrevent the outcome, remain passive and
with provision for fault result set is not suppaftaccepting attitude resulting from the
perpetrator who hope to prevent, based on objetaetors related to the circumstances in
which the activity takes place, the properties loé instrument with which it acts and
subjective factors.

Nevertheless prove insufficient misjudged as damgeroutcome occurs. Offense is
committed negligently with foresight, as the peragitr of misjudged, superficial, prevention
possibilities of negative outcome.

Simple fault (without provision, error, and negige) is the position of the person
who has provided psychological dangerous consegserad his act, although in all
circumstances of the case and on the basis dbiitsydo be able to provide for them.

In case of an offense of criminal negligence isscawusly disregards rules of conduct,
precautions to be taken in different situationshawit providing dangerous consequences of
his actions. Therefore, in the event of negligerthere is no question the person's attitude

32 C. Bulai,op. cit, p. 120.
3 A. Boroi, op. cit.,p. 95.
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towards the consequences of his actions, the gilkss to produce or accepting aware of the
possibility of their occurrence, consequences ltlaae not provided, although it was able to
provide for them. For example, a pharmacist shiadidvertently, a different medicine than
shown or incorrectly prepared a harmful drug, damédan works on a construction site and
not from neglect, labor protection measures wasiired, in which case they grieve
someone's injury or death.

One who has committed a crime of negligence in¢higtext, rejects binding rules of
conduct in that case, so is not necessary to @aut these rules and the consequences they
can produce deeds. This disregard of the rulesoofiuct and the consequences of not
providing needed and could be provided, as a basisstablishing criminal liability in case
of negligence. Negligence, as a form of guilt, bencharacterized based on two elements: a
negative element, which refers to the lack of mimrn of dangerous consequences of acts
committed by the subject of the offense and a pesitndicating the existence of conditions
which enable to believe that the offender shouldlble to foresee harmful consequences of
his action or inaction.

The report negative element, negligence differsnfrdirect and indirect intent and
guilt of provision. The report positive elementghgence differs from fortuitous because the
subject must be able to foresee the consequendes attions, which is not required in case
of fortuitous case eliminating the criminal natofehe act.

To establish guilt in the form of simple fault ugitwo criteria: an objective criterion
by which user seeks to determine whether the oéferstiould provide socially dangerous
outcome and subjective criteria, which aims to whetee whether the offender, who had to
provide the result of his act, had in fact can ptewhis result, if it can provide the time of the
offensé*. Objective criterion is to verify the circumstamcef the offense are committed, to
see if any normal human being careful perpetraategory, provide the result of his action or
inaction. If it is determined that the result wasdictable, so the offender does not have to
provide is not considered to be committed with tg(slmple negligence) but fortuitous. If,
however, it is established that the outcome wadigiable, then the offender must provide,
check if the situation could have foreseen. Coecpetssibility of provision of the perpetrator
is judged on his personality, life experience, nirag, intellectual development and other
elements necessary for the correct situation. térabbserving this subjective criterion
establishes that the perpetrator could foreseeethdt, then guilt is as simple negligence. If
the result of observation, subjective criteriomegative, meaning that the perpetrator could
not predict the outcome, guilt guilt form can net dccepted, due to inability of the offender
to provide subjective.

In the theory of criminal law are known and otherys of negligence: carelessness
(recklessness), ignorance (imperitive), negligemmmchalance, indifference (indifference)
and so on, whose knowledge contributes to moreratxwcharacterization of guilt and the
sentence. It also is distinct from guilt in faultagendo and omittendo, fault and fault specific
generié®.

Intention exceeded is set out in article. 16 p&y&PC, a mixed form of guilt arising
from the union's intention to fault, characterizedhat the subject of the offense requires and
wants or accepts producing dangerous consequehaeghe products are actually more
serious, and that they provided, but reckoned with@ason that it will not or has not
provided, but could and should have foreseen.

What characterizes Intention exceeded is the fatt following the occurrence of a
particular outcome, the offender commits an actciuonstitutes the material element of an
offense, but produces a more severe or furtheractenzing a more serious offense or an
aggravated form of the same offense.

3 A. Boroi, op. cit.,p. 95.
% V. Dongorozop. cit, p. 201-202.
% A. Boroi, op. cit, p. 96.
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Romanian Criminal Code provides for such situati@nsninalizing the offense of its
own, for example, crash causing death or injury. 85, RPCY' follow facts or aggravated
versions of offenses in the contents of which weammplex set such situations such as rape
that resulted in the death of the victim (art. 288., 4 RPC¥, robbery or piracy that resulted
in the death of the victim (art. 236 par. 1, RR£g,

In all these cases, the initial action is an interdl and the result of extensive or
further beyond the perpetrator's intention, leadimga more serious offense is committed
negligently. If exceeded intent, the perpetratds adth direct intent to produce a particular
result, and the result of serious misconduct occurs

The existence of this form of guilt, fault in prazing different intention worst result
exceeded the indirect intention because if thenoléée provided as a possible result of serious
yet acted more serious offense can be committgddmie intentionally indirect.

In conclusion, in terms of the offender's attitto&ards the result of his act, we retain
the following: if the result of direct intent isedr, if indirect intent result is possibly the faul
to predict the outcome is unlikely or impossiblee tesult is unexpectedly simple negligence,
and the result is seriously outdated intentionra more.

As an essential feature of the crime, guilt canstexa any of its modalities, the
subjective aspect of the content of a specifie@raé; it can not exist only in the manner
specifically provided by law. Guilt as a constitatielement content, there will be only when
the material element of the offense was committit guilt as required by laft. According
to art. 16 paragraph 6 RPC “The act consistingnodet or omission constitutes an offense
when committed intentionally. Negligent act comedttan offense only when expressly
provided by law. “In other words, all the incrimtivay facts described rule, actions or
inactions, are committed only intentionally. Criminliability for such offenses could be
drawn and if the author has acted negligently, ssitis expressly provided by law.

3. Another essential feature is the unfair naturéhe crime scene, an innovation of
the Romanian legislatuf® on the understanding that none of the grotindspporting
constitute an essential feature of crime expredsagdever, by negation. The solution leaves
room for interpretation, because the value of “shfied” is not equivalent to the value of the
expression “lack supporting causes.” The conceptwojustified” has several meanings than
the institution “lack of evidence causes” clearlgfided reality that can eliminate the
existence of a crime. In her opinfénit was argued that these ways: self-defense ss#¢€,
exercise of any right or performance of an oblgatithe injured person's consent may be
expressed by the concept of “illicit”.

The term “illicit” is used to express facts incatency with the requirements of the
legal system as a whole. Typical “illicit” assessin®f facts expressed by a negative
condition, namely, that there should not be a cauggporting. Usually “illicit” facts is
typical, that is at odds with the law in her enseEmBnly exception is not typical of “illicit”
when higher requirements of the legal system resdsgdllegal nature, giving it a legitimate

37T, ToaderDrept penal roman. Partea specialHamangiu” Publishing House, Bucharest, 20094.

%% |dem pp. 124-125.

%9 Gh. Nistoreanu, A. BoroDrept penal.Curs selectiv pentru liggn“All Beck” Publishing House, Bucharest,
2002, p. 34.

40 Law no. 286 of 17.07.2009 Romanian Penal Gauiblished inOfficial Gazette of Romanij#art. |, no. 510
of 24.07.2009, with subsequent amendments (in feircee 01.02.2014).

“L Art. 18 para 1 Romanian Penal Code “An act unterdriminal law, if any of the causes provided aw |
supporting self-defense, necessity, exercise ofigfy or performance of an obligation, consenthef victim”.
“2G. Antoniu (coord.) and associatep, cit, 2010, p. 146.

43 And public international law self-defense can acasi a cause for the removal of the unlawful natirthe
fact of violation of international obligations (sde that effect Laura Magdalena Troc&anctions in Public
International Law,Dny prava — 2009 — Days of Law: the Conference &dings, 1. Edition, Faculty of Law,
Masaryk University, Brno,
2009http://www.law.muni.cz/sborniky/dny prava_ 2d08¢/prispevky/mezin_soud/Trocan_Laura_Magdalena.

pdf).
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purpose (permitted), operating as supporting a ecatlmt expresses precisely these
requirements.

4. The second innovation that the definition of thigense is attributable to the
character of the offense, and he attributes tteatel® room for interpretation. The Romanian
criminal doctrine notion of “imputation” expressie idea that an act has been attributed to
objective and subjective author it beloffgs

A person accused of a crime is to find that fadtas influenced the will and
conscience through it on the fact, that the guilhis action. Therefore witnessing a repeat
offense features because guilt has already be#sd llamong them, the more so as, a
connection between the material element and theenlimte consequence, cause and effect,
required by law for the offense there is causati@t impose or to prove existing cases, and
an element of the actus reus of the offense caestitcontent.

Conclusions

Romanian Penal Code 20@fines new offense as “offense under the criminal
committed with guilt, unjustified and imputable tioee person who committed it” features
listed in order of priority has actually providimgiminal law, and guilt, following two other
key features, unjustified and imputable to the sten
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Abstract

International Trade Law is a juridical subject pesging certain particularities since the
analysis of the institutions of international tradaw cannot be separated from the
economical, political, social, geostrategic aspedtesm the ones related to the sustainable
development, even to the declaration of certaircepas the common patrimony of humanity,
as it is, at the same time, a subject having ainaontus and ample evolution. International
trade constitutes the object of this juridical neattcontaining norms of intern law, by
organizing and regulating the foreign trade of gvetate, conflict norms applicable to the
juridical reports of foreign trade and norms of enbational public law applicable to the
commercial relations between the states. In thght)i international trade law is an
interdisciplinary juridical subject with differemegulations. This paper wants to present the
multidisciplinary valences of international tradew, in report to the juridical norms
constituting the content of this subject.

Keywords: International Trade Law, international trade, tradguridical norms,
conflict norms

Introduction

Even if international trade was present everywherdhe history, its economical,
social and political importance has increased dgrihe last centuries and industrialisation,
transport, globalisation and the multinational comations had a major impact. The
importance of this activity had determined actuahcerns of regulation of the international
commercial relations since the first years of theremical trades, following to decide some
principles regarding the way of accomplishing theéssedes which are at first common,
belonging to some peoples, regions or cities tontlnétitude of codified, national legislations
of nowadays which are more and more completed dgtigs, conventions and bilateral and
multilateral agreements.

Therefore, the economy globalisation, the multgilmn and the liberalisation of the
international trades, the diversification of theoeomical actors have led, in time, to the
consecration of a real international trade lawnternational trade law is a juridical subject
having certain particularities since the analysistoe institutions of international trade law

1 V. Gomez-Bassa€ommerce internationaEditions Foucher, Paris, 2009, p. 8.
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cannot be separated from the economical, politisaicial geostrategic aspeithe ones
related to the sustainable development, even tadutaration of certain spaces as common
patrimony of humanity as it is, at the same time, a subject having @tinaous and ample
evolution.

Delimitation of the international trade notion

An analysis of the multidisciplinary valences ofeimational trade law should start
with the conceptual delimitation of the internasbtrade notion. Thus, etymologically, the
trade notion comes from the Latimmmerciumwhich, by juxtaposing the wordsim= with
and merx =merchandisenfeaningwith merchandise)also offers the explication of the term
expressing the idea of operations with merchandieonomically, trade is that activity
whose purpose is the voluntary exchange of goodsarvices, whose main function consists
of providing to the consumer the goods and theisesvthey neé€d The evolution of
humanity and of the political-social structure aasled new acceptations to the trade ndtion
Therefore, the emergence of the national statesreased the need to define the relations of
commercial exchange between them. As a consequéribe emergence of the nation term,
there is the international term coming from theoagdion of the word$nter and nasional,
meaning between nations. This word, associatedetdrading activity, defines the ensemble
of the commercial exchanges accomplished by thiematates, namely every trade outside
the sovereign states

Stricto sensuinternational trade means the operations of inipgrand exporting
merchandises and services, developed by the ngiarabns and the juridical entities of a
state or on foreign marketsato sensunternational trade means the operations mentioned
above, and also the operations of internationaln@eacal and technical-scientific
cooperation.

In the conditions of multiplying and diversifyingd international reports established
in the sphere of international trade, it is impe®afor their development to be accomplished
in an organised and systematized framework. Cooretipgly, the norms of international
trade law offer the necessary instruments and megaosiding the stability of the juridical
reports®.

Definition of International Trade Law

International trade law is the science containihg faw norms regulating the
institutions and the juridical reports appearinghie sphere of the relations of exchange and
international economical cooperation. This sciemdlifferently named in the specialty
literature, namely: Commercial International Prevaw, International Commercial Law. We

2V. Neagoe, |. R. TomescGeopolitici si strategii de securitateNational Defense University Press, Bucharest,
2005, p.175-185.

*The common patrimony of humanity concept specifiethe Resolution of UNO General Assembly no. 2749
(XXV) from December 1970 represented the basihefrtegotiations of the third UNO Conference on ISaa
and it was subsequently taken over to the spatal tonsidering the declaration of the Moon anthefother
celestial bodies as a common patrimony of humatiity Agreement governing the activity of the stateshe
Moon and the other celestial bodies from Decemb2r 79) and consecrated regarding the submarine
territories beyond the limit of the national juristibn in the United Nations Convention on Sea Lfaamn 1982.

(L. M. Trocan,Regimul juridic al teritoriilor submaring*C.H. Beck” Press, Bucharest, 2008, p. 91).
“http://www.scribd.com/doc/49947611/Cours-de-draitabmmerce-international

°A. Giurgiu, Comerul intraeuropean — O nauperspectid asupra comeului exterior al RomanieiEconomical
Press, Bucharest, 2008, p. 43.

®Ibidem, p. 44.

"In the occidental literature, there is the ternfiapéign trade(M. R. O. CurelarDicionar juridic englez-roman
Academica Branai Press, Targu-Jiu, 2011, p.116) which if it iflifehad the acceptation of distance trade, as it
was associated to the commercial exchanges of amawilectivity with another one, it currently ciders the
commercial exchanges of only one country or of@nemical area such as the ones of free exchangécbras

a custom union. (A. Giurgiu, op. cit., p. 45).

8A. Giurgiu, op. cit., p. 44-45.

°|. Macovei,Dreptul comepului internaional, vol. I, “C.H. Beck” Press, Bucharest, 2006, p. 3.

Ybidem p. XI.
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join the opinions considering that none of the nauaeswers exactly to the juridical matter it
regulates. This is why the most adequate name ssipge the specific of the matter it
regulates is International Trade Ldw

Considering the particularities of this subjece Hpecialty literature expressed several
viewpoints regarding the definition of Internatibff@ade Law. Thus, according to Professor
T. R. Popescu, International Trade Law contains rtbems governing the commercial
relations overdrawing the intern or national framewof a state and having international
adherences, with two or several national law systenM. Costin and S. Deleanu define
International Trade Law as an ensemble of conflaims, civil law norms, commercial law
and norms of uniform material law and, within certamits, norms of international public
law regulating the reports of international traded aeconomical and technical-scientific
cooperation established between the participantsthe® world circuit of values and
knowledgé®. Professor loan Macovei shows that Internation@d& Law contains norms
applicable to the patrimonial and personal-non imatial relations featured by
commerciality and internationality, by means of ehithey emerge in the sphere of
international trade, between the natural persort the juridical entities, based on the
equality of right&*.

Daniel Mihail Sandru defines International Trade Law as that lamnbh regulating
the patrimonial reports between the subjects daridtional trade and having a commercial
and international featut® Professor D. Al. Sitaru defines International deaLaw as an
interdisciplinary juridical subject, as it is comsted of the ensemble of the norms regulating
the patrimonial reports, having a commercial fegtwontracted between Romanian and
foreign natural persons and juridical entities whare subjects of international trade law,
inclusively between such persons or entities amrdstate — if the state agtge gestionis—
reports where the parties are judicially eqtial

Professor D. Mazilu appreciates that Internatidrrade Law represents the ensemble
of juridical norms regulating the international aoercial relations and the ones of
economical and technical-scientific cooperation

International Trade Law - an interdisciplinary juri dical matter

By analysing the definitions presented above, wal fihe following aspect: the
juridical reports established in the framework lué international trade activity constitute the
object of this juridical matter containing normsitern law, by organizing and regulating the
foreign trade of every state, conflict norms apgiie to the juridical reports of foreign trade
and norms of international public law applicabletih® commercial relations between the
states. In this light, International Trade Lawais interdisciplinary juridical matter with
different regulation. The juridical norms mainly composing the Inteioaal Trade Law are
material norms of commercial law, of civil law andrms of civil processual law reunited in
the framework of this juridical matter by their coman object of regulation, namely the
reports emerging in the framework of internatiotralde and of international economical
cooperatioh’. Therefore, the norms regulating the complex fiefl the international

x| exicon Promovareasi derularea exportului, Supplement to Economicalghiane, Bucharest, 1986, p.
238.

2T R. PopescuDreptul cometului interngional, University of Bucharest, 1975, p. 15.

3. Costin, S. DeleanuDreptul comepului internaional — partea general, vol |, Lumina Lex Press,
Bucharest, 1997, p. 13.

%, Macovei, op. cit., p. XI.

D. M. Sandru,Dreptul cometului internaional, the 3 edition, University Press, Bucharest, 2012, p. 10.
D, A. Sitaru,Dreptul comegului internaional — tratat “Universul Juridic” Press, Bucharest, 2008, p. 86
D, Mazilu, Dreptul comepului internaional — partea general, “Lumina Lex” Press, Bucharest, 1999, p. 73.
18+ | exicon Promovareai derularea exportului, p. 238.

D, A. Sitaru, op. cit., p. 87.
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commercial contracts — the main juridical instibatiof International Trade L&%- are norms

of material law, and the norms regulating the gmbses to solve the commercial litigations
are norms of processual I&wThe norms of International Trade Law are pladetielimit of
the national juridical order with the internatiorjatidical ordef? considering the fact that
these norms are either contained in intern lawcasyror they are uniform material norms
contained in international conventions. In the sdgc literature, there were different
opinions regarding the inclusion or not of the ¢iehinorms in the content of international
trade lavé®, applicable to international trade. There are enstistating that these norms enter
the content of international private law and thare authord appreciating that international
trade law also includes the conflict norms in nratt@eaning that the application sphere of the
material norms is determined by the conflict nompslicable to international tratfe a fact
determining this law to appear as a material amdlicolaw at the same tini& At the same
time, next to these norms, it is appreciated timathe content of International Trade Law,
there are also other juridical norms that, by thaiture, belong to other law branches, but
having implications on the juridical reports makitng object of this mattét Thus, we find
such norms:

- of Constitutional Law — establishing the prirlegp of the economical policy of the
country, also having application to the internagioreports, and also the principle of trade
liberty, of loyal competition protection (ex. art35, paragraph 2, letter a of the 1991
Romanian Constitution, amended by Amending Law4#9/2003), the ones regarding the
right to property of foreign citizens and of statd persons (art. 44, paragraph 2 and 3 in the
1991 Romanian Constitution, amended by Amending haw429/2003);

- of Administrative Law — regulating the systemeaport-import licenses and of other
measures of control and surveillance of the opmmati of import and export, the
contraventions in the field of the commercial opierss abroad,;

- of Financial, Currency and Custom Law — regulatihe tax on the incomes of the
commercial societies with foreign participation on the ones of the foreign societies
developing commercial operations on the territofyanother state different from the one
whose nationality belongs to the custom taxes;

“’Among the juridical realities of world trade, caatt is undeniably the most important, complex aldvant
one for this field. International commercial costraepresents the main juridical instrument of asglishing
the circulation of values and knowledge at the @lary level, as it is the institution polarisingdeexpressing the
entire specific of international trade law. (Th.éj&ru, B. C. Mrejeru, M. G. MrejeriNeexecutarea contractului
de comerinterngional, “Rosetti” Press, Bucharest, 2001, p. 9).

“'The norms of material law or the substantial nodinsctly regulate the juridical report, in its stdrsce, while
the norms of civil processual law — regulate theettspment of the civil process — they usually ifess only
when the juridical report gets to a litigious phagenerates a civil process. At the same time,ntivens of
material law should not be mistaken by the materigins. This last syntagm assigns both the nornnsadérial
law (of civil law, of commercial law, of family lavetc.), and the ones of processual law, when they a
counterposed to the conflict norms, namely to thusens solving the law conflicts emerged as a cqpusece
of establishing certain juridical reports with exieity elements. (I. Reghin§. Diaconescu, P. Vasilescu,
Introducere in dreptul civjlSfera Juridig Press, Cluj-Napoca, 2008, p. 9).

2D, Mazilu, op. cit., p. 73.

*The conflict norms is a juridical norm specific ittternational private law, solving law conflictsamely it
assigns the competent law system to govern thdigatireport with an extraneity element, a repodceptible
to be governed by two or several different law eyst. (D. A. SitaruDrept interngional privat Lumina Lex
Press, Bucharest, 2000, p.25). The juridical reporonly susceptible to be su submitted to two evesal
different systems because, by the mechanism ofdh#ict norm, it is applied only one law systenanmely the
one indicated by the conflict norm. The law syst#termined as such is called the law of calese causae
(D. Lupascu, Drept interngional privat, “Universul Juridic” Press, Bucharest, 2008, p). 11

“Ex. T. R. Popescu, Bitefinescu, O. @patina, D. Mazilu etc.

9. Macovei, op. cit., p. 6.

%D, A. Sitaru, op. cit, 2008, p. 87.

%" Ibidem, p. 88-89.
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- of International Public Law — entering the corttehthe interstate agreements in the
commercial field and in the field of internationatonomical cooperation, and also the
application of the principles of international peldaw on the juridical reports which the state
participates t&";

- of Work Law — regarding the system of the foregjaff of the societies having the
headquarters in another state different from theewehnose citizenship belongs to the staff they
have;

- of the Intellectual Property Law — regarding tlentracts referring to the
international transfer of technology, the interoaél protection of the brands of factory, of
trade and of services etc.

- of Criminal Law — regarding the offenéésegarding the commercial activity of
societies/legal perséh as some laws consecrated to the commercial gc@go contain
criminal stipulations (for ex. Law no. 31/1990 regdjag the commercial societi€d)

Conclusions

These aspects spotlight the fact that internatidreede law is a complex matter
interfering with multiple law branches, offeringuth specificity and originality to this
subject, considering the fact that it is the resfilthe combination of many juridical norms
which are usually registered to the national framwbut where the presence of the
extraneity element offers them a different 3izAll of these confirm the statement according
to which international trade law is a multidisci@ry juridical matter in whose content there
are juridical norms belonging to several law brascbut mainly to branches of civil law,
commercial law, civil processual law, constitutimng@ common law applicable any time there
are no special regulations in the matter. On theerohand, considering that the norms of
international trade law, as they are proclaimedrégulating a category of social relations
having a special specificity, consecrate certainti@dar solutions derogatory from
commercial and civil law, which is able to offeritdernational trade law a certain autonomy
to other law branches and justify its study in ffmework of a special juridical subjétt
Therefore, the solutions stipulated by the normgt#rnational trade law are configured by
the commercial feature but also by the internatiteeture of the reports it regulates
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Abstract

The new Romanian Code of civil procedure compraseseries of new legislative
solutions with respect to the jurisdiction and thieucture of the court invested with the
request of suspending the legal enforcement. Mpeeifically, in the case of provisional
suspension of the execution, which will take effgcto the settlement of the application of
enforcement suspension made in the framework obpp®sition to execution, the legal
provisions no longer expressly provide that it sl settled by the chairman of the court,
but only mentions that the demand shall be setthedhe court. This article analyzes the
implications of the new regulations with regardth@ matter of jurisdiction and the structure
of the court, in respect of both former and new €ddevertheless, we shall analyzed the
general legal rules on the jurisdiction of the coum the settlement of suspension, with
reference to its competence in solving the oppwsitd enforcement and we shall highlight
the provisions relating to the application in timmethe legal provisions contained in the new
Code of civil procedure.

Keywords: suspension of enforcement, provisional suspensiaspension itself (the
fund), jurisdiction, incompatibility

Introduction

The new Romanian Code of civil procedure regul#ttesinstitution of suspension of
enforcement on the basis of opposition to executioArticle 718, under the provisions
dedicated to the opposition to enforcement. A©ienformer Code, the new legal texts state
that the suspension may be ordered by court areqeest of the interested person in two
stages: the provisional suspension, which takexgffending the resolution of the suspension
request itself or of fund and the suspension dofl,fwhich takes effect pending the resolution
of the opposition to enforcement or of any othepli@ptions on the execution.

Article 718 Civ. proc. Code provides that the resjue suspend the enforcement
pending the resolution of opposition to enforcensddll be settled by the competent court,
without establishing therefore a special rule fbistpurpose. The formula is the same as the
one of the former Code, the competent court bedemtified on the basis of the legal
characters of the suspension’s application.
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Taking into consideration the classification mageAsticle 30 Civ. proc. Code in
principal, accessories, additional and incidenpgiliaations, we appreciate that the request
of suspension falls into the last category, i.@ligptions “formulated in the framework of a
trial in progress”. This qualification results @fsom the provisions of Article 718 paragraph
(1) final sentence, according to which “the suspensay be required simultaneous with the
opposition to enforcement or by separate applinatibherefore, it is not possible to make a
main request of suspension, as it can be formutaédduring a trial.

The incidental nature of the application of suspmndased on the provisions of
Article 718 Civ. proc. Code attracts the inadmisgybof the main application of suspension,
in regard also to the legal effects that the regpesduces, i.e. in case of the admission. Thus,
in the case of provisional suspension, this wilduce effects only up to the settlement of the
suspension request itself and, in the case of ssgpeof fund, it will take effect pending the
resolution of the opposition to enforcement. Themef the application of provisional
suspension is inadmissible as long as it has neh bermulated a request to suspend the
enforcement until the resolution of opposition i@eution, and a request for suspension of
fund is inadmissible as long as it has not beenenaadopposition to enforcement.

The legal qualification of the application of susgen, both in the provisional
suspension, as well as in the version of suspensidiund, as an incidental request has
consequences relating to the determination of dmepetent court to settle the application.
According to Article 123 paragraph (1) Civ. pro@de, incidental applications are under the
jurisdiction of the court which solves the main kgadion, both in terms of material, as well
as territorial competence. By applying this rulee tequest to suspend should be settled by
the court invested with the opposition to enforcethdn this respect, as a general rule, the
competent court to settle the opposition to eniomat is the court of execution, in
accordance with Article 713 paragraph (1) Civ. préode. According to Article 650 Civ.
proc. Code, “the court of execution is the courtvimich jurisdiction is situated the office of
the executor in charge of the enforcement, in audiio the cases in which the law provides
otherwise.” To this rule there are some exceptidois,example, in the case of real estate
enforcement, the competent court shall be the onehich jurisdiction is located the real
estate, according to article 819 NCPC.

In accordance with Article 713 paragraph (2) NCRRCcase of garnishment, if the
residence or the headquarters of the debtor igddda the circumscription of another court
of appeal than the one in which is located the tcofirexecution, the opposition can be
introduce to the court in which jurisdiction is &ed the debtor. This is a particular case of
territorial alternative jurisdiction, in which thegplicant may choose between multiple courts
equally competent, according to Article 116 NCPCor&bver, Article 713 paragraph (2)
NCPC provides an alternative territorial jurisdocti also in the case of real estate
enforcement, of legal fruits and general revenueeaf estate, as well as in the case of forced
submission of immovable property, if the real estet located in the circumscription of
another court of appeal than that where the cdueixecution is situated, the opposition can
be introduced at the court of the place of reatestWe consider that this rule can be applied
only to direct enforcement of real estate, as @aelln the case of enforcement of legal fruits
and general revenue of real estate, because ragatd enforcement of real estate, the court
of execution is, by way of derogation from the gaheule, the court in which jurisdiction are
the immovable assets, therefore an alternativiédeal jurisdiction cannot operate.

The opposition on clarifying the meaning, the ektmnapplication of executory titles
is introduced at the court which has pronounced deeision that is being enforced, in

! For details, also see Mihaelaibara, Drept procesual civil, Vol. | — Teoria genedialUniversul Juridic
Publishing House, Bucharest, 2013, p. 253 ff.

% Evelina Oprina, loan GarbuleTratat teoreticsi practic de executare silif Volumul . Teoria generalsi
procedurile execipnale, Universul Juridic Publishing House, Bucharest, 2. 492.

* Andreea Tabacu)rept procesual civjlUniversul Juridic Publishing House, Bucharest,2(. 463
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accordance with Article 712 paragraph (3) NCPGulh a dispute affects an executory title
what does not originates from a jurisdictional bothe court of execution is competent to
settle on this particular dispute, as well. Therefohe request to suspend the enforcement up
to the settlement of the opposition to a title isler the jurisdiction of the court which has
delivered the judgment, whenever the title is asiec of a court, or the court of execution, in
the event that the title emanates from another body

An element of novelty is represented by the reguiatapplicable to the provisional
suspension of enforcement. According to the for@ede of civil procedure, the legal text
(Article 403 paragraph (4) provided that an appiora of provisional suspension of the
execution shall be settled by “the president of toert”. In comparison, Article 718
paragraph (7) of the new Code states that “... dbwt may order [...] the provisional
suspension of the execution pending the resolutidhe application of suspension.

Therefore, the existing text no longer gives thesmtent of the court operational
competence for settling on the application of psmnal suspension, which is conferred to
“the court”, within the meaning of judge/body ofdges invested with the resolution of the
opposition to enforcement and of the applicatiorse$pension brought under Article 718
paragraph (1) Civ. proc. Code. We appreciate thatdifference is not coincidental, the aim
pursued by the legislator being to confer openatigurisdiction in resolving the application
of provisional suspension to the judge/body of pslgnvested with the opposition to
enforcement and the request to suspend the exacitsielf. This body becomes fully
competent to settle the opposition, as well age¢heest to suspend the execution, regardless
of its structure. In the first phase, even if thegedure of regularization has not been issued,
in regard to the opposition to execution, the caletides on the application of provisional
suspension without giving the parties notice terattand, after the parties were given notice
to attend and even if the procedure of regulawmatias not been completed, the court is
called upon to decide on the request to suspendrifugcement pending the resolution of the
opposition to enforcement. The closure on the ioual suspension given on the basis of
Article 718 paragraph (7) Civ. proc. Code is ndbjeat to any appeal, while the closure by
which the same court settled on the suspensiomfafreement until the decision on the
opposition to enforcement is, according to Arti¢lie8 paragraph (6) Civ. proc. Code, subject
to appeal separately, the time limit for appeahfeb days from pronunciation for those
present in court and from the communication fosthwho were absent

The interpretation given to Article 718 paragragh Civ. proc. Code regarding the
functional competence of the court invested with aipplication of provisional suspension of
the execution could be challenged on the basisrt€lé& 99 paragraph (10) of the Regulation
on Internal Organization of the Courts of Justiapproved by Decision of the Superior
Council of the Magistracy No 387/2005, with subsaguamendments and additions.
According to the latter, “the provisional suspensaf enforcement in accordance with the
conditions provided by the Civil Procedure Codd i settled after the model of specialized
judge/body of judges in which composition is thaicman of the court or, as the case may
be, the president of the department or their suwitst”. Taking into consideration the
difference of formulation regarding Article 403 pgraph (4) of the former Code of civil
procedure (in force at the time of drawing up Ai®9 paragraph (10) of the Regulation on
Internal Organization of the Courts of Justice) Amticle 718 paragraph (7) of the new Code
of civil procedure, we consider along with othethaus that the legal text should have
priority and not the text of the Regulation, angadepancies between the two leading to the

* Evelina Oprina, loan Garbulep. cit, p. 493 — 494,

® Dumitru Marcel Gavs,, Contestgia la executargin Gabriel Boroi (coord.)Noul Cod de proceddrcivild,
comentariu pe articoleVol. 1l, Hamangiu Publishing House, Bucharestl 20p. 718.

® Gabriela Cristina Freiu, Denisa — Livia Bldean, Noul Cod de proceddr civild, comentatsi adnotat
Hamangiu Publishing House, Bucharest, 2013, p. 1Bvélina Oprina, loan Garbulep. cit, p. 493.
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need for amending the latter in order to be in edaace with the applicable legal provisions.
The question may be one of great relevance eveth&application in time of the rules of
procedure: in the event that the procedure appédabthe opposition to enforcement and, by
default, to the suspension request is that covieyethe former Code of civil procedure, the
application for provisional suspension formulatedier Article 403 paragraph (4) shall be
settled by the chairman of the court, the presidénbe department, or, as the case may be,
their substitutes. If the provisions of the new €oaf civil procedure are applied, the
application for provisional suspension of forceg@@xion based upon Article 718 paragraph
(7) will be resolved by the court entrusted withe tsettlement of the opposition to
enforcement and of the request for suspension@badkis of paragraph (1) of Article 718.

The provisions contained in the new Code of civigedure relating to the opposition
to enforcement, including those relating to thepsunsion of enforcement, are applicable only
in the event that such opposition and, by defatlle request to suspend affects an
enforcement started after the date of its entry fotce. In this respect, Article 3 paragraph
(1) of Law No 76/2012 for the implementation of thew No 134/2010 relating to the Code
of civil procedure provides that its provisions lslzoply only to the enforcements started
after the date of its entry into force. But the ogiion to enforcement, including the
procedure to suspend the enforcement, must be dedjaas a part of the executional
procedure, not as a distinct trial started by theoduction of that particular application.
Therefore, the time of reference for determining #pplicable law is not the date of the
introduction of the opposition to execution or bétapplication to suspend the enforcement,
but the date of the notice addressed to the bo@nfwrcement. This is, as a general rule, the
date when the application has been formulated &yctaditor and addressed to the executor.
Even if the opposition and the request to suspeadnéroduced to the court after the date of
entry into force of the new Code of civil procedurethey concern an enforcement in
progress prior to the entry into force of it or emforcement that has been started by a claim
recorded by the executor prior to the entry intadoof the new Code of civil procedure, such
applications are subject to, in respect of all peatings, the regulations of the former Code of
civil proceduré.

In conclusion, if the provisional suspension ofearfiorcement that has started prior to
the date of entry into force of the new Code ofl@wcedure, the application for provisional
suspension will be settle by the chairman of thertgcdhe president of the department or a
replacement, in accordance with Article 403 parnglgréd) of the former Code of civil
procedure and Article 99 paragraph (10) of the Regun on Internal Organization of the
Courts of Justice and, in the case the suspensgards an enforcement started after the date
of entry into force of the new Code of civil proced, the application for provisional
suspension will be settle by the same body of jadgeo will solve the request of suspension
itself and the opposition to enforcement.

Taking into consideration that the operational cetapce to resolve the request of
provisional suspension of the enforcement, baseon ujne provisions of Article 718
paragraph (7) Civ. proc. Code, is that of the bofljudges who was entrusted with the
subsequent settlement of the application of th@enusion itself and of the opposition to
execution, this raises the question of the judgerapatibility to decide, subsequently, with
respect to suspension, i.e. opposition. We consaleng with other authdtsthat the judge
who has settled the application of provisional susjpon does not become incompatible to
resolve the suspension request, in the same matighich the judge who decides on the
request to suspend the enforcement pending théutiesoof the opposition does not become

In this matter, see also Gheorghe Liviu Zidaru,idmaBriciu, Observaii privind unele dispozii de drept
tranzitoriu si de punere in aplicare a NCRGuvailable on http://www.juridice.ro/244313/obsativprivind-
unele-dispozitii-de-drept-tranzitoriu-si-de-punémeaplicare-a-ncpc.html.

8 Evelina Oprina, loan Garbulep. cit, p. 494.
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incompatible to settle on it afterwards. The solutis logical and corresponds to the aim of
the legislator when it has regulated the reasonsagimpatibility provided by Articles 41 to
42 Civ. proc. Code. Thus, the settlement of a o incident with prejudicial character,
such as the suspension, does not attract the iratdnigpy of the judge, since he does not
give a decision on the substance of the mattemegpect of the grounds on which the
opposition to execution is based, whatever theoregsbut only with regard to the specific
legal requirements relating to suspension (the mayrof the security, the urgency etc.)

A patrticular situation might be encountered in pcacin regard to the situations of
mandatory suspension regulated by Article 718 pamy(4) C. proc. Civ.Therefore, if, for
example, at point 1 is mentioned the situation imcl “the judgment or the title that is being
enforced is not, according to the law, enforcegbseich a reason may be invoked by the
contestator who requires the cancellation of tHereement itself. But, under the conditions
in which the judge has to decide whether or naleis enforceable under the law, in order to
give a solution with respect to the applicationsobpension, he can no longer settle once
again the same reason when he is invested withsétbement of the opposition to
enforcement, in this case becoming incident Arté®eparagraphs (1) point (13) Civ. proc.
Code. Therefore, the possible decision on the sisépe of the enforcement based on Article
718 paragraph (4) point (1) Civ. proc. Code atsrdbe incompatibility of the judge for the
settlement of the opposition to execution, if ithased on the grounds relating to the
enforceability of title, incompatibility that carebnvoked by the interested party by means of
a request for challenge, in accordance with Art#leand 47 Civ. proc. Code, respectively of
the judge who formulating a statement of abstentiimaccordance with Article 43 or 48 Civ.
proc. Code.

In the event the judge that has been part of thay lmd judges invested with the
provisional suspensions of enforcement based opritnvgsions of Article 718 paragraph (7)
Civ. proc. Code is subsequently promoted, he ismmatible to resolve the appeal declared
against the dismissal by which was settled theiegupdn of suspension of enforcement based
on Article 718 paragraph (1) Civ. proc. Code, all a®for the settlement of the appeal filed
against the decision regarding the opposition t@reement. This is because, according to
Article 41 paragraph (1) Civ. proc. Code, the jutt@eomes incompatible not only when he
settles the dispute, but also when he has prondusrténterlocutory closure. In regard to the
definition given by Article 235, second sentence,iaterlocutory closures ( “interlocutory
closures are those by which, without settling ira#lg on the dispute, are being resolved
procedural exceptions, incidents or other procddaspects”), obviously, the closure of
resolving the application of suspension of theosmd@ment, as well as in the case of
provisional suspension and in the case of the sisgpe itself, falls within the category of
interlocutory closures, as it is an litigious inend claim. As a result, relative to the definition
of the new Code of civil procedure given to incomitmhty of public order, and the extension,
in relation with the former regulations, to theusiion of the judge who has pronounced an
interlocutory closure, the judge who decided on Huspension itself, based on either
paragraph (1) or (7) of article 718 Civ. proc. Cagdencompatible to settle on the appeal
against the decision on the suspension itself,cooance with Article 718 paragraph (6)
Civ. proc. Code or on the appeal against the d&tisy which was resolved the opposition to
enforcement, in accordance with Article 717 CivogrCode.

® Some authors have considered that in the case&lpdbfor in Article 718 paragraph (4) Civ. promde “We

are facing a true suspensiope legis that court constated rather than decide upori @&leanu, Valentin
Mitea, Sergiu DeleanuNoul Cod de proceddr civila, Comentarii pe articole Vol. I, Universul Juridic
Publishing House, Bucharest, 2013, p. 136). Wealdully agree with this qualification because fiagin this

situation implies an analysis made by the coudroter to identify the features of the title thabien enforced
according to Article 632 - 640 Civ. proc. Code (Saehis respect, Dumitru Marcel Gagrop. cit, p. 211).
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Conclusions

In conclusion, the new Code of civil procedure $fars the plenitude of jurisdiction
on all procedural incidents relating the suspensbrenforcement to the body of judges
invested with the settlement of the oppositionritbecement. In this respect, it is necessary to
amend Article 99 (10) of Regulation on Internal @rgation of the Courts of Justice, so that
it would be in accordance with the current formAaticle 718 paragraph (7) Civ. proc. Code.
Nevertheless, at least as a general rule, the juthgehas settle in a first stage the application
of provisional suspension without giving the patiaotice to attend, and then, under
mandatory summoning of the parties, decides oragipdication to suspend the enforcement
pending the resolution of the opposition to enforeat, is not incompatible. Nevertheless, in
practice, the new regulations are likely to give aoportunity of formulating requests for
objecting, particularly in those situations whea #nalysis of the suspension implies settling
on aspects that may constitute also a ground ®ofgposition to enforcement, as is the case
provided by Article 718 paragraph (4) point (1) Cproc. Code. De lege ferendaa
legislative solution partially different, for theugpose of regulating expressly a functional
jurisdiction of another body of judges within onedathe same court for settling applications
of provisional suspension, in order to avoid inaigerelating to structure of the court, could,
therefore, be found.
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