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Abstract

With the aim of combating the delinquency phenomedy means of the provisions
of art. 286/2009, regarding the Penal Code, it disrsified the general background of
complementary punishments, which can be appliethaf main punishment established is
prison or fine payment. Therefore, is to be chamged the judicial nature of the expulsion
measure, becoming complementary punishment by amglge rationality of applying this
sanction.
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Introduction

For the proper performance of the activities in famcollectivities it is necessary to
respect the general behavior rules. In general, pkeeple’s attitude towards the legislative
imperatives it manifests on the line of respecting judicial rules within a conformation
judicial report. The efficiency of the penal juditrules is assured by their application and by
the way in which the persons, who committed inibast by breaking the provisions of the
judicial rules, are brought to book for the inframts committet

Within the penal right judicial report, it is estisbed the penal liability in the forms
and modalities foreseen by law, in terms of theetgb infraction committed, the level of
social danger implied by the infraction and alsdhmy particularities of the perpetrator

With the aim of combating the delinquency phenommertds necessary, firstly, to
combat the causes which generate the delinquereryopienon and also the conditions which
favor this phenomenon. This implies, of courseetort from the company, so that the entire
judicial-penal regulation to assure the preventércommitting dangerous deéddoth by

! Gheorghe Nistoreanu, Vasile Dobrinoiu, llie Pasalexandru Boroi, loan Molnar, ValeticLazir, Drept
penal. Partea genera) Europa Nova Publishing house, Bucharest, 19978¢pCostid Bulai, Bogdan Bulai,
Drept penal. Partea general Universul Juridic Publishing house, BucharestD7Z20pp. 282; Constantin
Mitrache, Cristian MitracheDrept penal roman. Partea genedial Edition VIII reviewed and enlarged,
Universul juridic Publishing house, Bucharest, 2042 181

2 Gheorghe Nistoreanu, Vasile Dobrinoiu, llie Pasalexandru Boroi, loan Molnar, ValeticLazir, Drept
penal. Partea genera) Atlas Lex Publishing house, Bucharest, 1996 344.

® See Maria Zolyneadrept penal. Partea general Vol. I, “Chemarea” Foundation Publishing Housasi,
1993, pp. 803
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conformation and also by constraint for those wbmmit such deeds. On this line, the
application of the judicial-penal regulations arehal policy of the state should contribute to
the decrease of the delinquency at reasonables|ipribtection of the social values, which fall
under the incidence of penal law, to provide thien§j of safety and social protection for all
members of sociefy

In the penal right, the sanctions are very impdrtheing regulated in one of the three
fundamental institutions of the penal right, witte tinfraction and penal liability, the doctrine
in domain considering the sanctions as represengvigentially, the effect of penal liability,
and this, at its turn, is the judicial consequenéehe infraction commission.These are
essential means of achieving the goal of the p&wal contributing to the defense of the
fundamental social values of the society agairfsadtions, representing also instruments for
achieving and reestablishing the rule of fam terms of the persons who committed deeds
foreseen by penal law, with all afferent threaty ancompanies the background of penal right
sanctions, the sanctions represent inevitable coesees of their dangerous conduit and they
aim to provide their constraint and decrease onlittee of respecting the provisions of the
penal right ruled

In order to achieve the goal of the penal lawh@ Penal Code are regulated several
categories of sanctions. In terms of some variagpexific to the delinquency phenomenon,
namely the type of infraction committed, the les€kocial danger implied by the infraction,
the person and perpetrator’'s conduit, the penak sgnctions, in the course of time, met a
continuous diversification, so that in present @ntains three categories of penal right
sanctions: punishments, educational measures &ty sseasure’s

The appearance of safety measures in Romaniaat legislation is relatively recelfit
and although it has a juridical feature that idedédnt and controversial in the field of study, it
had occupied an important and relevant role of gméwn™. As in the penal legislation of
other countries, the safety measures didn't occuamew field, also the older penal laws
contained sanctions with a preponderant prevemtta although their existence in the Penal
Code didn’t represent safety measures, but theye wensidered either complementary
punishments, or consequences of condemnation

Being relatively recent, the first stipulationstire law text regarding safety measures
can be found in Stirbey Penal Code, from 1850, wherder the collocation “place under
police supervision” it was regulated a safety mestdu

“ See Alexandru BoroDrept penal. Partea general C.H.Beck Publishing House, Bucharest, 2008, p.17

® See Vintili Dongoroz and collaborator&xplicatii teoretice ale Codului penal romamol. I, Academia
Republicii Socialiste Romania Publishing House, Barest, 1970, pp. 19; CostiBulai, Bogdan BulaiManual
de drept penal. Partea genedialop.cit., pp. 284; Gheorghe Nistoreanu, Vasile fraiu, Alexandru Boroi, llie
Pascu, Valerit Lazir, loan MolnarDrept penal. Partea generglop.cit., p. 343

® See Gheorghe Nistoreanu and collaborafrspt penal. Partea generglop.cit., p. 404

" See Vintih Dongoroz,Drept penal(republication of the edition from 1939), Romaniassociation of Penal
Sciences, Publishing House of Tempus Company, Bash&000, p.456; Alexandru Bor@irept penal. Partea
generali, op.cit., pp. 329; Constantin Mitrache, Cristiaritrathe, Drept penal roman. Partea genedialg"
Edition reviewed and enlarged, op.cit., p.182

8 Alexandru Boroi,Drept penal. Partea genewal op.cit., p.329; Constantin Mitrache, Cristian fdithe,
Romanian Penal law. General sectidfi Blition reviewed and enlarged, op.cit., p.181

° See Alexandru BoroiDrept penal. Partea genergl op.cit., p. 331; Mihai Adrian HotcaCodul penal —
comentariisi explicaii, C.H.Beck Publishing House, Bucharest, 2007, di6; €onstantin Mitrache, Cristian
Mitrache,Drept penal roman. Partea gene#a8" Edition reviewed and enlarged, op.cit., p. 183

19 See Costit Bulai, Manual de drept penal. Partea genefahLL Publishing House, Bucharest, 1997, pp. 585
1| aura-Roxana Popovicilrept penal. Partea genergl Pro Universitaria Publishing House, Buchares1,120
p. 348.

12 See Vintih Dongoroz and collaboratorBxplicaii teoretice ale Codului penal romanol. Il, op.cit., p. 277;
See Viorel Pgca, Masurile de sigurani -sangiuni penale Lumina Lex Publishing House, Bucharest, 1998,

pp.97
1% See Viorel Pgca, Masurile de sigurani -sangiuni penale op.cit., p. 97
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The safety measures were not regulated, eveneirPémal Code from 1884 but it
was established, at the art'3%he special confiscation as complementary punéstinAlso,
by means of the provisions of art. 62, it was togtid also as complementary punishment, the
action by which mentally incompetent persons whmmitted penal crimes were sent in a
monastery, all these becoming afterwards safetysarea.

If the Penal Code from 1864 do not contain inl#ve text provisions regarding safety
measures, we can tell instead about the Penal ftmtel 936 that is one of the first European
panel codes which regulated the aspects relatsdfedy measures, totally, as a result of the
influences specific to the inter-war pertdd

In the Penal Code from 1986 the provisions regarding the safety measures are
presented under Title IV ,Safety measurésThe principles according to which the safety
measures were taken, contained aspects relatdte taéntification of the existenas an
infraction and concerning the danger status in rcega which it was established the
application of a safety measure, confirmation ttte# concerned person committed the
infraction and the real fear that new penal deeitie committed”.

In Chapter |, named “General provisions”, at &@°, there were foreseen by the
legislator the conditions of applying the safetyasiges, these were either coming with a
punishment, or they were pronounced by themselVbese were pronounced only if the
judge determined the danger status of the law-lereak

In Chapter I, named “Different types of safetgasures”, by means of the provisions
of art. 71, from the Penal Code, it was describgdhe legislator the types of the safety
measures, being regulated a number of 15 safetyures of which we mention also the
expulsion of foreign nationals, and within the &actVIll, at art. 79, it was regulated the
safety measure afferent to the expulsion of foreigtionals, situation in which the court
could forbid by conviction sentence the staying Romanian territory, temporary or
permanently, of the law-breaker with foreign naéloty, guilty of a deed qualified as crime or
delict, and after the expiration of the punishméms, convict was expelled.

In the Penal Code from 1988 concerning the safety measures, in regard to the
provisions of the Penal Code from 1936, about gafetasures, the legislator’s intention was

4 published in Official Journal (OJ) Part |, on Qo 30" 1864

15 Art. 37 of the Penal Code, from 1864 -,,Judges$ el able to order the confiscation of: the thietehents
produced by crime, delict or contravention; thiedsments which were used or with which it was ideshto
commit an infraction, if these things/elements w#long to the infraction’s perpetrator, or to ananplice; the
descriptions, images and figures which would indidhe elements of a condemnable action: for thislli also
order to destroy all samples/copies which are tdoied, and also the packages, formats or printelware
aimed to reproduce them. The confiscation and detstn will be partial, when some excerpts or sqrags of
packages, formats or prints will be against the'law

18 According to the resolution of the Internationaln@ress on Penal Law in Bruxelles, form 1926, unter
title,,La mesure de surete doit-elle se substiaulker peine, ou simplement la completer?, the astieihdountries
are asked to foreseen expressly the safety meaasresmplementary means to combat the delinqueney -
Actes du Congres International de Droit Penal Bltage 1926. Compterendu des discutions, citated/ioyel
Pagca,Mdasurile de sigurani -sangiuni penale op.cit., p. 98.

7 published in OJ no. 65, on March™B936.

'8 The safety measures are regulated in the Pena €och 1936, in Book | ,General provisions”, atI&ilV
named ,Safety measures”, in Chapter I, Il and IIl.

%C.I.Ratescu, l.lonescu-Dolj, 1.Gr. Pet&mnu, Vintii Dongoroz, H.Aznavocian, Traian Pop, Mihail
Papadopolu, N.PavelescGodul penal Carol al ll-lea annotated, vol. |, general section, Socec Publish
House, Bucharest, 1939, pp. 170-175.

20 Art. 70 of the Penal Code from 1936 -,,Safety mezsare applied only by court, coming with a panient,
except for the cases foreseen by law, when theymeounced also by themselves. They can be praedun
only if the judge determines the danger statub@iaw-breaker”.

! The Penal Code was adopted by means of Law nd948/ published in OJ no. 79-79 bis, in Jun® 2469, it
was subsequently republished in OJ no. 55-56, ail 28 1973 and once again republished, according to Law
no. 140/1996, in OJ no. 65, on May™MB997.
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to separate the educational measures applicabt@rnor law-breakers from the other safety
measures. Also, it was replaced the nationality criteriohish enabled the action of taking
measures in terms of the persons with no natigndiat who were staying in the country,
harmonizing therefore the provision of the art. Irltgarding the extension of the principle of
penal law personality foreseen in art. 4, fromPeaal Code.

In present, the expulsion measure is regulated bgns of the International Pact
regarding the civil and political rigtts the Additional Protocol to the European Conventio
concerning the transfer of convicted persons, agbpt Strasbourg, on October™ 8997,
the Protocols 4 and 7 to the European Conventiowaroing the human rights defense and
the fundamental libertiés

Also, on internal background, the expulsion meassireegulated by means of the
provisions of the Government Emergency OrdinancB@¥ no. 194/2002, regarding the
regime of foreign nationals in Romania, in Sectdoof Chapter 5, concerning the “Regime of
removing the foreign nationals from Romanian teryit, and as a measure of constitutional
order, the expulsion is foreseen in the provisiinart. 19.

The safety measure of expulsion, according to tloeigions of art. 117, from the
Penal Code, stipulates the interdiction of staymghe country of the law-breakers, foreign
citizens or stateless persons, with no residen&omania, in case they represent a danger for
society.

The danger status which imposes the applicatiothisfsafety measure results from
the connection of two factors: deed (infraction)nooitted by the foreign citizen and the
personal status, socially dangerous of the lawkenéa

The incrimination character of this measure is iggplby the obligatory removal of
the foreign citizen from the Romanian territory a&hd interdiction to return in our country’s
territory?’. This measure applies only in relation with the-lreaker person foreign citizen,
the family members of the law-breaker couldn’t xpedled following the application this
safety measure, but as a result of the expulsioasare on administrative way, when this
measure imposé&$ the administrative expulsion can be applied by administrative organs
in regard to foreign citizens considered undes@aiy our country’s territory, according to
the provisions of art. 19, align. 3, from the RomanConstitution, although they committed
no deeds foreseen by the penalfaw

Instead, when the convict has strong relations \Mtmanian state, the expulsion
safety measure cannot be applied. However, inithat®n when the convict has the entire
family, property and affairs in Romania, the meascan applied, the jurisprudence being
able to go over the reality of some strong famédpmection?’.

“Constantin Bulai, Drept penal roman. Partea geherall. Il,,Sansa’-S.R.L. Publishing House and Press,
Bucharest, 1992, pp. 154; Viorelgea,Mdasurile de siguragni -sangiuni penale op.cit., p. 99

23 Adopted by the United Nations General AssemblyDatember 18 1966 and which became effective on
March 23" 1976. Romania ratified the Pact by means of ther&e no. 212/1974, published in OJ no.
146/20.11.1974.

24 Ratified by Romania by means of OJ no. 92/1998)ighed in OJ no. 425/31.08.1999.

% Ratified by Romania by means of Law no. 30/1994lished in OJ no. 135/31.05.1994.

% 35ee].C.C.J., S. pen., dec. n

r. 1843/1999, Bulletin Jurisprudence from 1999;€Q., s. pen., dec. no. 112/2004, on WWw.SCj.ro

%" See Vinti Dongoroz and collaboratorBxplicaii teoretice ale Codului penal romawol. 1I, op. cit, p.312;
Maria ZolyneacPrept penal. Partea generalvol. 111, op.cit., pp. 882

% See Vinti Dongoroz and collaboratorBxplicaii teoretice ale Codului penal romawol. II, op. cit, p.312;
Alexandru BoroiDrept penal. Partea general op. cit., pp. 376.

29 Constantin BulaiDrept penal roman. Partea genedalol.ll, op.cit., p. 161

% gee C.S.J., s.pen., dec. nr.1162/2001; BenrachidseC c. France; Moustaquim Cause c. Belgium on
www.coe.int
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It is admitted in literaturg, the fact that the danger implied by the commiss6
some infractions regards the foreign law-breaksragassive subject and not active of an
infraction, in the sense that not the fear thas tlureign national will commit another
infraction concretizes the danger but the fear ¢iia¢r persons, displeased by the presence on
the country’s territory, after executing the pumngnt, of the foreign law-breaker, could react
against him, committing infractions and disturbthg public ordef? The expulsion measure
can be applied following the achievement of théofeing conditions: the deed committed (in
country or abroad) to be an infraction; the lawalex to be foreign citizen or to be stateless
person with residence abroad, in the moment ofquroaing the conviction; the case in which
the law-breaker continues to stay in the countrplyma dangerous state of things for the
society”.

The expulsion is performed with precise destinatma with the agreement of the
state to which the national, namely the convictpihgs, not being possible to perform the
expulsion of a person in a state where the commight risk to receive the death punishment
or to be tortured or to endure severe sanctiorfgyntan or degrading, interdiction which
results from the New York Convention, to which state adhered in 1996.

The measure can be applied on long term, and m ttesdanger state of things stops
or in case the person would obtain, subsequertl,Romanian nationality, the measure,
where applicable, to be removed or to be replacét another safety measute. The
expulsion comes, as a general rule, with prisonighmment and it is performed after the
execution of this punishment.

Also in Law no. 301, from 20682 regarding the Penal Code, the safety measures
were regulated within the Title V from the genesattion of the Penal Code, by means of the
provisions of art.128-136. As regards the contéme, types of safety measures were not
different from those foreseen in the Penal Codmfi®68. By means of the provisions of art.
128, from the Penal Code, there were stipulatedat@wving safety measures: obligation to
receive medical treatment, medical admission, dntéon to take a position or exercise a
profession, a handicraft or another occupationerdittion to be in some localities,
interdiction to return to the family home for a ited time, expulsion of foreign nationals and
special confiscation.

Concerning the Law no. 286/2009, regarding the P@ode’’, we mention that some
safety measures were eliminated from the contetiteoprovisions of art. 112, from the actual
Penal Code, being kept in the provisions of ar,1fdlom Law no. 286/2009, only: the
obligation to receive medical treatment, medicah&dion, interdiction to take a position or
exercise a profession, special confiscation anéneldd confiscation, measure which was

31 See Alexandru BoroDrept penal. Partea generalop.cit., pp.376

%2C.S.J., penal section, decision no. 1008/200Byitetin Jurisprudence from 2001, p. 179.

% See Bucharest Court of Law, s. pen., sent. pe218odated on Octobel"2987, unpublished, C.S.J., s.pen.,
dec. no. 1843/1999, unpublished, in Alexandru BdBoirin Coriteanu,Drept penal. Partea genergl Selection
of test cases for students use, C.H.Beck Publighmgse, Bucharest, 2003, pp.280

* The measure was inserted in Romanian legislatipmbans of Law no. 20, dated on Octobel' 2890,
published in OJ no. 112, on Octobel"2M90; Mihai Adrian HotcaCodul penal — comentarji explicaii, op.
cit., pp. 790; See Bucharest Court of Law, Sectigen., dec. no. 1044/A, dated on Septembél Z®04, in
Bucharest Court of Law. Selection of judicial preetin penal domain 2000-2004, op. cit., p. 213

% See Vintili Dongoroz and collaboratorSxplicaii teoretice ale Codului penal romawmol. 11, op. cit., pp. 314;
See Bucharest Court of Law, Section | penal, seetew. 1481/F, dated on Novembef"Z®04, in Bucharest
Court of Law. Selection of judicial practice in gérdomain 2000-2004, Wolters Kluwer Publishing Haus
Bucharest, 2007, p. 208

% LLaw no. 301/2004, regarding the Penal Code, wiitbwed to enter in force, according to the prasis of
art. 512, from Law no. 301/2004, on SeptemBe2a08, as it was reviewed by means of the provis@friGEO
no. 50/2006 (published in OJ no. 566/ on Jun® AW06). Law no. 301/2004 was published in OJ n&, Bnh
June 28 2004 and abrogated by means of the provisionsief ho. 286/2009, regarding Penal Code.

%" published in OJ no. 510, on April'22009
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inserted subsequently in the content of art. 1@8mkeans of the provisions of art. Il, pct.2,
from Law no. 63, from 2012.

By diversifying the content of the complementaryigshment the legislator intended
to provide a better harmonization of the sanctiomeigard to the concrete circumstances of
the clause, by increasing its efficiency. Also, atpf the sanctions were inserted in the
content of the complementary punishment, whichresent can be found in the content of the
safety measures, namely the interdiction to be artam localities, expulsion of foreign
nationals and the interdiction to return to the ifgrhome for a limited time, since by their
nature these have a pronounced punitive charatdrpy their application it aims especially
the restriction of the movement liberty of the cmhvand as a result of this effect, it is
performed the removal of the danger status angrdneention of committing new infractions.

Therefore, as regards the complementary punishmenés Romanian legislator
extended the area of the main punishments with lwltian be applied complementary
punishments, interdiction to exercise some righesndp possible both with the prison
punishment, irrespective of its duration, and witle payment punishment. The conception
of the old penal code, which conditions the possbof applying the complementary
punishment and the interdiction of exercising saights of committing an infraction of a
certain severity level expressed by the applicabbrihe prison punishment for at least 2
years, was abandoned in the favor of a more flexibgulation, which allows the evaluation
of the necessity to apply the complementary punéitmconsidering also the nature and
severity of the infraction, circumstances of theiseaand law-breaker person, ignoring the
nature and duration of the main punishment apphesimilar regulation containing also the
art 113-7, from the French Penal Code.

As regards the expulsion, this is contained bypteerisions of the New Penal Code,
as complementary punishment, being foreseen arthé6, lit. ¢, from the New Penal Code,
and which stipulates the interdiction of exercisfaga period between one and five years of
“the right of the foreign national who stays on Roma territory”. The legislator considered
that the reason for expelling the foreign natidhtom the Romanian territory is to apply a
complementary punishment to the main punishmentwitich the foreign national was
convicted, instead of a safety measure, as a restlie fact that not the danger status and the
prevention of committing some infractions is thasen of the sanction, but the necessity to
apply a sanction in addition to the main punishméatwhich the foreign national was
convicted®. By means of this modification it is changed thdigial nature of this penal law
institution, which imply the modification of the ditions in which can be applied and which
are not commune to all categories of rights thatimterdicted as complementary punishments
according to the New Penal Code.

The actual regulation is in accordance with Europkav systems, these sanctions
being contained also by French Penal Code, alait30, by Spanish Penal Code at art. 39,
and also by Polish Penal Code, at art. 39.

Also, there were absorbed in the content of art. r@§arding the content of the
complementary punishment to interdict the exerofsgome rights, at align. 4, the provisions
concerning the person protection, which followsetave, constringed, the Romanian territory,
provisions inserted in the Penal Code as a regulhe ratification by means of Law no.

% In the New Penal Code is not defined the termeffgm national”, but according to art. 2, lit.a,fid?GEO no.
194/2002 (published in OJ no. 955, on Decembé? 2002) regarding the regime of foreign national in
Romania, the foreign national is a person who dba% Romanian nationality but of another state nezrolb
EU, or of the European Economic Area. Also, acaaydio art.2, align.1, lit.c, from Law no. 122/2006
(published in OJ no. 428, on May"1@006), regarding the asylum in Romania, the fareigtional is the
foreign citizen or the stateless person.

%9 See George Antoniu and collaboratdEgplicaii preliminare ale noului Cod penatol. II, Universul Juridic
Publishing House, Bucharest, 2011, pg.56
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19/199d°, of the Convention against torture and other jumints or inhuman or degrading
treatments, and in the aspect of executing thisspument, the interdiction of the foreign
national right to stay on Romanian territory dont mpply in case it was applied the
suspension of the punishment under supervision.

Conclusions

Although, changed in regard to the judicial natur¢he provisions of the New Penal
Code, the expulsion, as complementary punishmahthevapplied after the execution of the
main punishment, indeed this change determinesntiwification of the conditions in which
it can be applied this punishment since, in thsecaot the danger status and the prevention
of committing some infractions will represent tleason of applying it, but the necessity to
apply a sanction as a result of committing an oifom. Concerning the term “foreign
national” we can ask ourselves if the person withRomanian nationality, which has the
nationality of a state member of EU, can be comedi@ foreign national or not, since this
person can be considered foreign national onlyhan d¢ontext in which this person would
formulate an asylum application in Romania, becangbis moment Romania is also a EU
member.
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