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Abstract

In current society, where the gap between rich padr is widening human dignity
is invoked very frequently in relation to socio-eomic rights. We analyze in this study the
jurisprudence of the Romanian Constitutional Coarnd the recent jurisprudence of the
European Court of Human Rights.

Keywords: human dignity, socio-economic rights.

Introduction

Today, the poor are considered human beings wharaeeposition of vulnerability.
Fighting against poverty and social exclusion tltcompanies it is now a struggle for
recognition of the poor as human beings and membikessciety as worthy as everyone else.
To recognize the other as equal in dignity involireating him with respect and being united
with him. Every man therefore appears as “stemsfeonormative relationship with himself
and all the other people at the same time” as fdanity is accompanied by a “recognition
order”?, an “obligation of action® which engages the other. All human rights are ersial,
inseparable, interdependent and intimately releded must be treated in a fair and balanced
manner, on an equal footing and giving them eqoaddrtancé. The Human Rights Council
of the United Nations said in a recent resolutibatt“the ideal of free human beings, free
from fear and poverty can only be achieved if cbods are created to enable everyone to
enjoy the economic, social and cultural rightsyasl as civil and political rights®.

Human Dignity and Extreme Poverty in the Jurisprudence of the Constitutional
Court of Romania

* Ph.D. Candidate, Faculty of Law and Administrati@ciences, University of Craiova. This work wamaficed
from the contract POSDRU/CPP107/DMI1.5/S/78421ategic project 1D78421 (2010), funded by the
European Social Fund - “Invest in people”, the @gienal Program Human Resources Development 2007-
2013.

! According to the Organization for Economic Coopieraand Development (O.E.C.D.) average incometh@f
rich people 10% of the populations are now nineetirhigher than those of the poor, the differencesesed by
10% since 1980. Studies are reported after a oartaome, those who do not get are considered @&r.C.D.

set as reference the income in each state analgeétg a value changing is called "relative povérfyo define
the "absolute poverty" it is taken into accountdlkerage income in a given year that is determasetthe border

of poverty, as it is determined how many have camdger this limit in the crisis.

2 Pech TLa dignité humaine. Du droit & I'éthique de la rétan, Ethique publique, volume 3, no. 2, 2001, p. 95.
% Pettiti L.E.,La dignité de la personne humajrie M.L. Pavia, Th. Revet,a dignité de la personne humajne
coll. Etudes juridiques, volume 7, Paris, Economic99, p. 54.

* The United Nation Human Rights Council, A/CHR/R&S/ Resolution 8/2, the Optional Protocol to the
International Covenant on Economic, Social and @altRights.

® The United Nation Human Rights Council, AACHR/R&3A Resolution 8/11, Human rights and extreme
poverty, June 1§ 2008.
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The inclusion in the Constitution of the concephaman dignity as a supreme value
determined from the Romanian state affirmative castito promote and protect human
dignity. Article 1 paragraph (3) of the Romaniann@atution provides that “Romania is state
under the rule of law, democratic and social, inclvthuman dignity, rights and freedoms, the
free development of human personality, justice potitical pluralism represent supreme
values, in the spirit of the democratic traditiarfsthe Romanian people and ideals of the
Revolution of December 1989, and are guaranteedimétous Constitutions refer to
“fundamental social openingydbf the human dignity: Italy, China, Slovakia, Bely, and the
list is much longer.

In the jurisprudence of the Romanian ConstitutioBalrt, dignity was invoked in
Decision no. 1576 of 7 December 201dn the unconstitutionality of the law approving
Government Emergency Ordinance no. 37/2008 oninditancial measures in the budget.
In support of the plea of unconstitutionality, @sithors argued that legal texts criticized
infringe the Romanian Constitution which establsshbuman dignity and the free
development of human personality as supreme valtidlse Romanian state as is suspends
rights granted to persons under their outstandamgribution to the conduct of the Revolution
of 1989. Subsequently, the authors of the objectibminconstitutionality have developed
criticisms about the unconstitutionality of artidd® of the text of the legislation criticized,
showing that a number of people who were ostracthethg the Communist regime as the
military in the royal army, war veterans, politigalsoners and magistrates subject to political
examination were recompensed or rewarded by thedewic state, which is possible thanks
to the contribution of people who fought the Rewiol of 1989, and depriving them of the
rights provided by Law no. 341/200i likely to affect human dignity.

The decision is an important one since the Corgtital Court of Romania accepts
that dignity can be used in the devotion of a paesibbligation for the State to intervene in a
sense of obligation to provide the resources nacgder life, to the extent that in their
absence would reduce life to a level that may motbnsidered appropriate to any human
being. In addition, the decision deserves attenhenause it gives the opportunity to the
Constitutional Court of Romania to characterize hardignity as “an inalienable attribute of
the human person, which requires to all membesooiety to respect and to protect the other
individuals and prohibiting any humiliating or dading attitudes to the man”; in other
words, “each individual is bound to recognize amdeispect to any other human the attributes
and values that characterize the man”.

The Constitutional Court of Romania considers thanan dignity is not and should
not be construed as establishing a preferentialtrirent for certain people, regardless of
contributions, qualities or their intake to sociggcause human dignity is an intrinsic value
that has the same meanings for any of the indilsdughe Romanian Constitutional Court
establishes that the gratitude and the respecttaygersons with special contribution to
development of the society, not to be reportedticla 1 paragraph (3) of the Basic Law, but
it holds to the moral obligation of the societyeixpress gratitude to these people. Therefore,
the moral basis to provide benefits that springsnfra sense of gratitude to those who
contributed to the fall of the communism and esshibhent of the democracy is undeniable,
but not an obligation under the Constitution toutatge the state in this regard, and can't
speak of a fundamental right to obtain compensabgnvirtue of wrestling which is

® Mathieu B.,La dignité de la personne humaine: du bon (et duvais?) usage en droit positif francais d’un
principe universelin Seriaux A., Le droit, la médicine et I'étrerhain: propos hétérodoxes sur quelques enjeux
vitaux du XXléme siecle, P.U.A.M., 1996, p. 220.

" Published in the Official Gazette of Romania, 8®.0f January 162012. See also Decision no.121 of March
5" 2013 published in the Official Gazette of Romania. 358 of June 172013.

® Law no. 341/2004 of gratitude to the heroes, marand fighters who contributed to the RomaniandReion

of 1989, and to the people who sacrificed theiesivor have suffered from anti-labor uprising in $#nain
November 1987 published in Official Gazette of Raimano. 654 of July 202004.
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particularly remarkable in the Romanian RevolutairDecember 1989. We appreciate that
the decision is correct. The human dignity mearnsrigeng equally to all human beings in the
human community; it is refractory to all that digjuishes humans from each other. There are
not degrees of dignity as human dignity belongevery man simply because he was born a
human being. Human dignity as the foundation of rilghts and freedoms of the human
person can only be the “equal dignity” of all pemprherefore, people who fought in the
Revolution of 1989 may not claim the recognitionaofmore or less dignity than any others.
Human dignity is “the essence of the human beingd aan’'t be a mark of distinction
between groups of people, but it distinguisheshiim@an being from animals or things. This
does not mean, as correctly recognizes the Cotistid Court of Romania that can't be
granted special protection given the vulnerableitjpos that requires to the lawmaker
demands. Claiming a particular protection in tlasecallows us to aim for dignity. The aim is
the universalism contained in the idea of dignititus, postulating the universality, dignity
requires overcoming the vulnerability that peopieia a state of extreme poverty.

In support of the plea of unconstitutionality ofethaw approving Government
Emergency Ordinance no. 111/2010 on parental laadechildcare monthly allowantkas
argued that the text of the law is contrary tocktR0 of the Constitutidfi in relation to the
provisions of article 1 of the Charter of Fundana¢iRights of the European Unibn Court
merely stated: “In terms of the provisions of thba@er of Fundamental Rights of the
European Union, legal act as distinct from the otheernational treaty invoked, the Court
finds that they are in principle applicable to ttenstitutional review insofar as it provides,
guarantees and develops the constitutional prawssiegarding basic rights, in other words,
to the extent that their level of protection isl@ast at the level of constitutional norms
regarding human rights”. The Romanian Constitutid@@aurt finds that the provisions of the
Charter are not affected, but it does not develo@rgument showing which is the level of
protection of rights whose violation is allegedtime exception of unconstitutionality in the
jurisprudence of the Court of Justice of the EuempE&nion.

On the other hand, the Romanian Constitutional Cstated that the right to a decent
standard of living is a right of a special natufdie Romanian Constitution contains no
provisions on the concept of “standard of livingidaneither regarding the means to achieve
this objective. Consequently, the lawmaker esthbtisthe set of measures for the State to
ensure the protection and improvement of qualityifef by regulating certain fundamental
rights such as the right to social security, rightvork, right to a fair remuneration, the right
to health protection and rights that do not hawemstitutional devotion, but tend to achieve
the same objectivé However, article 1 paragraph (3) of the RomaiGanstitution foresees
that Romania is “a State under the rule of law), $ocial” and article 135 paragraph (2) letter
f) requires the State to create conditions for wrprg the quality of life. In addition, article
41 paragraph (2) and article 47 paragraph (2) @Rbmanian Constitution foresees the right
of the employees and of the citizens to welfaresuess and social measures established by

® Constitutional Court Decision no. 765/2011 puldistin Official Gazette of Romania, no. 476 of J&ily2011.
Sgr? also Constitutional Court Decision no. 417/2pa8lished in Official Gazette of Romania, no. T#Quly
26", 2012.

19 Article 20 of the Romanian Constitution providéky “The constitutional provisions on the rightsidiberties
of citizens shall be interpreted and enforced moadance with the Universal Declaration of Humagh®s, with
the covenants and other treaties to which Romangait of “; (2) “If there is a conflict betweenretieovenants
and treaties on fundamental human rights to whiom&nia is a party, and internal laws, the inteomati
regulations shall prevail, unless the Constitutotaws comprise more favorable provisions”.

' The Charter of Fundamental Rights of the Europdaion provides the article 1 that “Human dignity is
inviolable. It must be respected and protected”.

12 Constitutional Court Decision no. 30/1994, put#idhin Official Gazette of Romania no. 100 of Apt8"
1994,
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law, others than those expressly provided for i@ tonstitutional text. The Romanian
Constitutional Court has consistently held thatcitizens' rights that are not expressly
provided for in the Constitution, lawmaker's freeddo choose, based on state policy,
financial resources, priority of objectives and tieed to comply with the other obligations of
the State under the Fundamental Law, measuresgihnatich it will be given to citizens a
decent living conditions and limits of their graittwas also envisaged the modification or
termination to provide social protection measurakem, without being subject to the
provisions of article 53 of the Romanian Constantivhich are applicable only to the rights
devoted in the Constitutioh

In optical of the Constitutional Court of Romaneven if the lawmaker is free to
choose the means to achieve social protectiontiaens, the compliance of the obligation to
ensure a decent standard of living must be corsidi@dependently, aiming not only how the
State performs this obligation, but also how peapknage to meet their living needs in a
given time, depending on available resources tmth@urrently, the Constitutional Court of
Romania recognizes that establishing a standati/in§y that can be considered as decent
must be assessed case by case, depending on arnoindmntextual factors, such as: the
economic situation of the country, the State resesirthe development of society, the degree
of culture and civilization at a particular timedatine organization of society. Therefore, these
factors must be assessed in relation to the mamteextent to which the State shall carry the
obligation to ensure a fair standard of living, Eggiating that it is not possible to establish a
fixed, immutable standard.

The Jurisprudence of the European Court of Human Rghts

The European Convention on Human Rights contaig @il and political rights.
The reason that social rights were not introducedonventional text lies in the fact in 1950
there wasn't a political consensus in this regard.

A step forward was made in the Airey judgment @&ober 1978, when the Court
recognized that it “can no longer ignore that tleeedlopment of the economic and social
rights greatly depends on the situation of theeSaaid especially their financial resources. On
the other hand, the Convention must be read ingeavmlife today (...), and its field of
application, it tends to a concrete and real ptarcof the individual. Or, if it provides
essentially civil and political rights, many of thehave economic or social extensions.
Together with the Commission, the Court considbesefore that it must not eliminate an
interpretation or another, simply because it m&g t® break the sphere of the economic and
social rights; no tight partition separates it frdme Convention”. However, since the 80s, we
could say, paraphrasing Professor Frederic Suditethle Convention is “permeable to social
rights™®, in the sense that economic and social rights werected by the European judge as

13 Article 41 paragraph (2) of the Romanian Constitutprovides that “Employees are entitled to social
protection measures. They refer to employee heatith safety, working conditions for women and young
people, establishing a minimum gross salary pem@ny, weekends, paid annual leave, work in special
conditions, training, and other specific establislgy law”. Article 47, paragraph (2) of the Fundantad Law
stipulates that “Citizens have the right to pensjqmaid maternity leave, medical care in publicltheeenters,
unemployment benefits and other forms of publiprivate insurance provided by law. Citizens haertght to
social assistance, according to the law”.

14 According to article 53 of the Constitution, eletit “Restriction of certain rights or freedoms”1}(“The
exercise of rights or freedoms may only be restddby law and only if necessary, as appropriate, tfe
defense of national security, public order, healthmorals, rights and freedoms of citizens, conduizhinal
investigation, preventing the consequences of araltalamity, disaster, or an extremely seriouasteophe”;
(2) “Restrictions may be ordered only if necessarg democratic society. The measure must be ptiopate to
the situation that caused it, to be applied wittdistrimination and without prejudice to the rigitfreedom”.

15 Case Airey versus Ireland, judgement of Octoler1979, Series A, volume 32, paragraph 26.

® F. Sudre,“La perméabilité de la Convention Européenne desitdrde I'nomme aux droits socidlix
Mélanges offerts a J. Mourgeon, Bruylant, 1998, p.6
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he decided in each case whether impairment of l& og freedom that is provided by the
Convention.

One of the significant decisions of the Europeanr€of Human Rights was in Case
Stec on 6 July 2005. The Grand Chamber decidedtligatonventional notion of “good”
could apply to all performances and social benefitsether contributory or not. It is shown
that: “many individuals for their lifetime or for@art of it can exist only because of security
or welfare benefits. Many domestic legal systeneegaize that these individuals need some
security and provide automatic disbursement whetheiconditions for granting those rights
are met. When a State law recognizes an indiveluigiht to an allowance, it makes sense to
reflect the importance of this interest, judgindicde 1 of Protocol No. 1, as applicable”.
However, expressly stated that article 1 of Prdtomo 1 does not create a right to acquire
property, and States have complete freedom whethapply or not some form of social
security scheme, or to decide the type and amotiftenefits provided under a certain
scheme. If, however, the State law provides forgifating of such a right must be regarded
as creating an interest in property that is pathefscope of article 1 of Protocol No. 1.

In the case Van Volsem, a Belgian woman gets cystbdher children after divorce.
She was unable to get a job because of psychologradlems, living in alimony and
welfare. She lived in a home for people with loweames, but the power consumption was
disproportionately high and could not afford to pap electricity was interrupted. The
applicant complained under Article 3 of the Eurap&onvention on Human Rights because
the electric company was a representative of tHgi@e State, but the European Commission
of Human Rights held that "suspending or threatpitinsuspend the supply of electricity, do
not touch the level of humiliation or abasementumesl to be qualified as inhuman or
degrading treatment”. This decision was heavilyiactzed in the literature. Thus, Professor
Frederic Sudre, in an article entitled suggestively premiére décision quart-monde” de la
Commission européenne des droits de I'homme, ursvuiie” dans une jurisprudence
dinamique®’ was firmly convinced that it is a wrong decisiéiWhat we see in this case?
Degrading and unsanitary living conditions (no tigmo hot water, no heating in the middle
of winter and a child) but also in a state of huatibn and emotional suffering (a reduction of
electricity carried in December, the threat fortlfier cuts, the permanent obligation for the
applicant to seek understanding of the distributompany and seek to obtain a loan from
banks)”.

In Case Budina in 2009, a woman aged 60 yearsersuff from bone tuberculosis
complained about the fact that the pension shauwetewas only sufficient for basic needs,
food and hygiene, but was not sufficient for sagigoods, cultural services and treatment in
sanatorium. In the Court's view, a very insufficiamount of pension and social benefits may
fall within the scope of article 3. The obligation States under article 1 and article 3 may
require states to take measures so that persorsre@ubjected to inhuman and degrading
treatment. Court noted that it can be describedesgading and covered by article 3, the
treatment that humiliates or debases an individgrawing a lack of respect or decreasing his
human dignity, or generating the feelings of femrguish or inferiority capable to defeat
physical or moral resistance and that is enoughhfervictim to be humiliated in front of its
own eyes. In order to determine whether the treatnsedegrading, in a general way, the
European Court of Human Rights considered whetbguurpose is to humiliate or debase the
person or its consequences adversely affecteddreomality in a manner incompatible with
article 3, and the absence of such a goal doesdefotitely exclude an infringement of the
conventional text. As expressed in previous casesruled that a state can be held liable "in
situations where a person is totally dependent tateSsupport and is facing official
indifference when it is in a situation of seriowepdvation or needs incompatible with human

" Revue Universelle des Droits de 'Homme, no. 100L%. 349.

5
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dignity”.*® In this case, the Court held no violation of aeti® of the conventional text
because the applicant failed to justify that latkumds translated into concrete suffering, the
applicant showing that afford basic needs, foodjidne items and was eligible for free
medical treatment. Although the Court accepted ttatapplicant was in a difficult situation,
especially during 2004-2007, it was considered that applicant has not proved that the
pension and social assistance are insufficientrébept her against damages to physical or
mental health, against a situation of degradatinopmpatible with human dignity. The
European Court of Human Rights made a thoroughyaisabf each case. A special attention
is given to access to medical care of the poor, afeoviewed from two perspectives: that of
ensuring human health, but also in terms of samaklity and the fight against exclusion by
the degradation of the body. Finally, the Coureduthat Bulgaria violated the article 2 of the
European Convention of Human Rights in a recené éaswhich 15 children and young
adults admitted to a home for children with sevaental disabilities died between December
15, 1996 and March 14, 1997, due to lack of foadtimg and healthcare, and the authorities
have not taken measures to prevent their deatiguajh they had been informed of the real
and imminent threat to the lives of the individuatsicernetf.

Conclusions

1. We note from the analysis of the jurisprudentéhe European Court of Human
Rights the prudence in deciding that such extremmeery is covered by article 3 of the
European Convention on Human Rights. In this reg#ind Court's attitude is perfectly
understandable because article 3 is absolute alwb# not allow justification from the States,
especially of budgetary nature.

2. In the recent jurisprudence, the ConstitutioBalurt of Romania refers to the
concept of human dignity in the context of socioreamic rights and it is accepted that the
State must intervene to provide the resources sapgefor life.
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Abstract

These criminal organizations aim at corrupting atis willing to influence public
politics and to protect different illegal activisge in exchange for some undeserved
advantages. Once inside in this game, the offisillbend to any pressure coming from the
criminal group, and the group will have no diffitek in finding more and more convenient
ways to develop illicit activities.

Keywords: corruption, forces crime, national security the exp

Introduction

In September 1999, took place the first conferemhech dealt with the impact of
organized crime against the national security @ shates. Follow-up this meeting, many
representatives of the participating countries present organizations, being aware of the
ampleness of the consequences of corruption evéreimost secure institutions of the states,
solicited the forming of a new conference on theedopic. Their solicitation was taken in
consideration, and, on 14-18 May 2001, the Georg®&shall Center of Security Studies
hosted an international conference on the topiati@uion within Security Forces: A Threat
to National Security” sponsored by the Federal Buref Investigations of the United States
with the collaboration of Bundeskriminalamt from r@any. At this last reunion, at which
participated over 40 states from Europe, Asia, Ataerthe accent was put on corruption at
the level of the government officials and secufityces, on the consequences and the
possibilities to confute it. The participants dissed the situation of the countries in transition
which confront with numerous problems with the iempkntation of the anti-corruption
fighting strategies.

During the discussions, an idea was launched, dicgpto which the main cause of
corruption increase is global development and argaihcrime at an international level, offers
opportunities for transport over the border inchgddrug traffic, human traffic, gun running.
Lately, the main target of criminal group is re@e®d by Security Forces which refer to all
the institutions of the state which serve to agpk/ law, to the control at the national border,
including the border police, immigration agenciagdjtary services, custom’s units, local and
national police. The Security Forces have becongetéinget of corruption because they
control the force monopoly, they can be used asuments by the criminal groups, have
access to munitions and secret information andfacihtate the accomplishment of activities
which are against the law.

The Security Forces staff has proven to be easpiiupt the reasons invoked are the
poor compensations, the lack of fortitude accomgzhnby the small possibility to be
“exposed”.
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The most suitable means to annihilate corruptiorcassidered to be electronic
surveillance, used in undercover operations, adamrocedures of investigation, witness
immunity and protection. Furthermore, the civil tohof the Security Forces is essential in
the preventing activity of corruption; in this diteon, the vice-agents must appoint the anti-
corruption boards which must modify the legislateord to adapt to its conditions, to perform
investigations within the institutions, to secune thecessary means to recruit personnel, to
elaborate codes of behavior, to monitor the cotsflmf interest and to allow the access to
information of the media and to some non-governalerganizations.

The accent was put on the importance of recrudimpng population honest people,
with self-control, fortitude, and with the spirif sacrifice. Like in every other strategy, the
society has a very important part; in order to weople’s confidence the administration of
the state must bear in mind the promotion of asparent politics by ensuring free access to
information, the cooperation with the media anchwibn-governmental organizations, which
can be used by criminal organizations in concedlwegruth.

In his intervention, Michael De Foe, F.B.l.'s DepuDirector, declared that the
common factor of all scandals within the Securitydes is the lack of supervisors and the
negligence of the administrators, which become mbshe times accomplices in corruption
cases. The instauration of severe measures ofpliisgi associated with intolerance of the
leaders towards less important acts could intineigegrsonnel and determine it to avoid any
act opposed to his attributions.

International cooperation in this area is an olpjectwhich must be taken into
consideration, following the appraisal and intetgtien of all the aspects of corruption and
making sure of the collaboration of investigationtsi from different states.

The most affected states within the Security Fobgethe corruption phenomenon are
the once being in a transition period. The Globakémbly of the Central and Eastern
European countries came to the conclusion thatvitrst enemy of evolution or the road to
democracy is corruption, fact proven after an acattended in Albania, Bulgaria, Croatia,
Macedonia, Romania and Serbia.

Corruption is defined as: “office or the publicfioé abuse for personal benefit”.
During the same conference an idea was issueddicgaio which corruption is the perfect
way for the organized crime to manifest its poveer,long as there is organized crime there
probably exists corruption and the need for coraumpt

Both discovering and investigating corruption casedifficult to accomplish for at
least five reasons:

» Corruption infractions are almost always committedercover;

» Corruption involves a relative small number of papants;

* Many times, the institutions themselves managepdication of corrupted laws;

» Corruption has the potential to act for long pesiofitime;

» Corruption involves distraction this is why, evdhyie a crime is discovered measures are
taken to lade the process of gathering evidenceofidding out the truth.

Due to the penetration of corruption in all sodgglers, action must be taken against
this phenomenon which threatens the national andauical security of one state, regional
and democratic stability, isolating the corrupt iy both in a diplomatic and economic
matter.

For the elaboration of an anti-corruption stratégyas suggested the following of a
few preceding steps and taking in consideraticevaifieas:

. As for the adopted laws, they must have been apphg several other

countries, with the same purpose, having positegults, but they also must be

appropriate with the situation of the country isalission, with the national interests,
and it is mandatory to be applied;

. The second step is the elaboration of a definibbrrorruption, which must

contain all its essential aspects, to incriminhte ¢onflict of interests, the defining of

8
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the term public servant, to incriminate the illegslage of government resources,

money laundering and bribery.

The fight against corruption becomes more efficighén it is applied on a sector; the
steps cited previously are generally valid indegemndrom the domain we are taking in
consideration. For the annihilation of corruptioithin Security Forces, some directions were
proposed:

. Defining “organized crime”;

. The elaboration of a legal case referring to theu8tgy Forces;

. The investigation of corrupt infractions must bedmaby the permanent
departments of investigation, which must be inddpehand autonomous;

. To appoint the procedures which must be followednduthe investigation of
corruption cases;

. The departments of investigation must have the ssacg tool in order to
discover and investigate infractions;

. The staff within Security Forces must report anytcavention of the legal
foresight;

. The use of various methods to finish the invesiogat electronic surveillance,

interrogations, accounting auditing, undercoverrapens, the use of informers, assuring the
protection of the witnesses, negotiation tacticehefpunishment.

Conclusions

Some of the most important objectives of the megetiere:

. The evaluation of the threat corruption represeiats the development
processes and democratic institutions, and on thgact corruption might have on the
Security Forces, on security, and on national btabi

. Establishing measures which must be taken to iyerdnd annihilate
corruption within Security Forces.
. To elaborate proposals which will be implementeckloor transnational, in

order to annihilate corruption within Security Fesc

The proposed measures have mainly addressed tanflllencers factors at the
governmental level The outcome of the conference were satisfactorgstnof the
parliamentarians present managing to create ptaasartihilate corruption, follow-up ideas of
other states with experience in this domain.

Trying to find an explanation to the corruption Iplem which entered within Security
Forces, some experts were asked for their opimiro, declared that through corruption, the
criminal organizations manage to carry out theiluence in an efficient and cheap manner.
These criminal organizations aim at corrupting adéis willing to influence public politics
and to protect different illegal activities, in éwnge for some undeserved advantages. Once
inside in this game, the official will bend to apgessure coming from the criminal group, and
the group will have no difficulties in finding momnd more convenient ways to develop
illicit activities.
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Abstract

Mediation is an alternative to the court, whichrgs solutions for those in conflict,
without appealing to legal instruments. The legability therefore comes when illegal acts
take place, and represents a major guarantee ofptying with legal standards. In the case
of breaking legal standards, the social values Wwigsach standards defend are in danger. To
protect such values, a legal liability is estabégh when the legal standards are broken,
meaning that people, in our case the mediatorsdpeong certain actions by which legal
standards are broken, need to undergo certain legffdcts, namely they are likely to have
legal sanctions applied.

Keywords: mediator, legal liability, principles, obligatisnsanctions

Introduction
The mediation is a process to manage cosfladitowing the prevention or the solving of
conflicts due to the intervention of a third partypartial and having no power of decision,
and who guarantees the communication between psrtmed, implicitly, leads to re-
establishing the social connectton

The object of the mediation is the conflict betweke parties. To mediate means to
intervene between hostile parties and to lead thereolving a conflict. The mediator is
obliged to value and analyze carefully the objecthe conflict, before accepting the case,
deciding if that conflict is likely to be solvedavmediation.

The concept of liability or responsibility nameseaction of reprimanding coming
from the society, towards a certain human acticsniy attributable to an individual. In other
words, the liability is that social form, estabkshby the state, through an illegal act, which
determines undertaking the adequate consequengethobe guilty, including the use of
constraint, with the aim of re-establishing theeraf law thus affected

The common meaning ascribed to liability, no matherway it takes places, is that of
an obligation to undergo the effects of non-commaewith the legal standards. The nature of
the broken rule determines the nature of the typialality.

In case the mediator breaks the obligation stayetthér law, the standards provided by
the Working Regulations or the Code of Conduct Brafessional Deontology, this one are

! Radulescu, D.M.; Mic, E.; Mic, V. Medierea — metatlde combatere a discrimini (Mediation — Way to
Combat Discrimination)yol. NEDES 2012 — Exercitarea dreptului la nedingrare si egalitate desanse n
societatea contemporaiExerting the Right to Non-Discrimination and Eq@pportunities in Contemporary
Society), Pro Universitaria Publishing House, Buekg 2012p. 82.

% Popescu, A.M. -Drept administrativ general. Manual de studiu iridival (General Administrative Law.
Individual Study Coursebool@ro Universitaria Publishing House, Bucharest, 2@126.
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made liable. Thus, according to Law no. 192 on 18/M006 about the mediation and the
organization of a mediator's wdrkhe liability is disciplinary and civil.

Disciplinary liability

Disciplinary liability comes when a person, in otaise the mediator, produces a
disciplinary infraction.

According to the Labor Code, a disciplinary infrantis an act related to work and
consisting in an action or in-action executed vetitpability by the employee, through which
this one broke the legal standards, the interr@llagions, the individual applicable contract
of labor or the collective contract of labor, tregdl orders and dispositions of the line
managers.

In art. 38 of Law n0.192 on 16 May 2006 about thedmation and organization of a
mediator's work, with subsequent additions, théowahgs infractions are listed, for which
the disciplinary liability of the mediator's appeaamely:

a) breaking the obligation of confidentiality, imrpality and neutrality;

b) declining the response to requests formulatethbylegal authorities, in the cases
provided by the law;

¢) declining the restitution of written recordsreisted by the parties in conflict;

d) the representation or assistance of one partg iegal or arbitrary procedure
concerning the conflict taken for mediation;

e) executing other actions which affect profesdiartagrity.

One of the principles of mediation eé®nfidentiality The mediator is obliged by the
law to ensure the confidentiality of informatiorceéved during the mediation procedure. At
the end of the mediation, he/she needs to give bBHakocuments presented by the parties,
and destroy the notes taken during mediation mg®tifhe obligation of confidentiality is
therefore unlimited in time for the mediator.

This principle forbids the mediator to represen¢ @fi the parties in front of judicial
bodies, arbitral or court one, during or after tinediation procedure.

According to the principle of confidentiality, tteediator cannot be heard as witness
in connection with acts or facts about which helglagns during the mediation. If there is a
written and clear agreement of the parties, theia@dcan inform the third parties about
certain aspects or information part of the medmapoocess.

Not only the mediator is meant to keep a secreinfdrmation and documents he
learned about during the mediation, but also thtigsaand assistants of those, except the
cases when the parties decide otherwise.

We think that the disciplinary liability does ndineinate the commitment of the penal
liability as well in the case of breaking the oblign of confidentiality, in conditions
provided by art. 196 in the Penal Code — Disclosiifgrofessional secrecy.

The principle of impartiality consists of the eqgstdnce which the mediator needs to
take to the parties and their claims. The mediages to be, during the whole mediation
process, impartial and perform duties without fayqrejudices or subjectivism. He/she also
needs to act tactfully and in such a manner thatahpermanent balance between the parties

% published in Official Gazette no. 441 on 22 Map@&0with subsequent additions (Law no. 370/2008dd
and complement Law no. 192/2006 about mediation taedorganisation of a mediator's work; Government
Ordinance no. 13/2010 to change and complement &amja in the area of justice in order to applyedtive
2006/123/EC of the European Parliament and the €bon 12 December 2006 about services part of the
internal market; Law no. 202/2010 about some messtar accelerate the solutions to trials; Law 32312 to
apply Law no. 134/2010 concerning the Civil Codewino. 115/2012 to change and complement Law no.
192/2006 about mediation and the organisationrogdiator's work; Government Emergency OrdinancedGE
no. 44/2012 to change art. 81 in Law no. 76/2012pply Law no. 134/2010 about the Civil Code; GE®D n
90/2012 to change and complement Law no. 192/2@@&itamediation and the organisation of a mediator's
work; GEO no. 4/2013 to change Law no. 76/2012ptoiyal aw no. 134/2010 about the Civil Code, as vaetib
change and complement some attached legal documents
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of the conflict.

In case the mediator notices that he/she cannanpartial, he/she needs to decline
undertaking the case. If he/she notices this dutiegnediation process, he/she needs to give
up the case.

Based on the principle afeutrality, the mediator has to stay outside the conflict and
outside the interests of the parties. Through brsfeutrality, the mediator offers credibility
and trust to parties. The neutrality of the mediatccludes any subjectivism of him/her, the
tendency to get involved affectively in the cortflaf the parties, the tendency to agree with,
judge or blame one party.

We think that the disciplinary liability does ndineinate further the commitment of
the penal liability in the case of breaking theigdtion of confidentiality, in conditions
provided by art. 196 Penal Code — Disclosure ofgagional secrecy.

The refusal of responding the requests formulagethb judicial authorities, in cases
provided by the lavare about the refusal of the mediator to coopesdte authorities in the
case of judicial mediation. In this case, the dikcary liability may join the administrative
liability, through sentencing the mediator to pgydicial fine for declining the cooperation.

The mediator cannot be accused by the non-comgliahthe obligation to cooperate
with the court when he/she refused the requedtetourt which would affect the obligation
of confidentiality or to testify about the conflict

The refusal to return the documents entrusted ke phrties in conflict As |
mentioned earlier, at the end of the mediation, ninediator is to return all documents
presented by the parties and destroy the notes tdkeng the mediation meetings. His/her
refusal will affect the trust in the activity of whation, but also in the profession of a
mediator.

Representing or assisting one party in a judiciahdbitral procedure concerning the
conflict subject to mediationBased on the principle of confidentiality, the diaor is
forbidden to represent one party in front of judicarbitral or court bodies, during or after the
mediation.

The execution of other actions affecting the praifasal integrity is about, for
instance, the simultaneous exercise of a professimmpatible with that of a mediator, or
working as a mediator in other ways than those igeakk Other acts which may affect
professional integrity may be the breach of thegaltlon to inform the parties about the
mediation, an abusive behavior to parties or teothediators etc.

According to art. 39 (para 1) in Law no. 192 onM#&y 2006 about the mediation and
the organization of a mediator's work, disciplinagnctions apply in relation with the
seriousness of the breach and consist of:

a) written observation;

b) fine, from 50 to 500 lei (the limits of the finere regularly updated by the
Mediation Council, according to the rate of inftat);

c) suspending the quality of a mediator from onsixanonths;

d) terminating the activity of a mediator.

Art. 40 of the same law in para (1) provides thatragerested person may notify the
Mediation Council, in writing and with a signatuedout a breach from one of those provided
by art. 38.

The investigation of the breach will take place nmaximum 60 days from the
registration date of the request, by a disciplinaoynmission made of a member of the
Mediation Council and 2 representatives of the @sweds, appointed by drawing lots from the
Table of mediators. The members of the disciplir@ymission are appointed by a decision
of the Mediation Council. The invitation of the pestive one for a hearing is compulsory.
The investigated mediator has the right to leawuakhe content of the file and to formulate
his/her defense. In case of absence, a minutecigynéhe members of the commission will
be written, stating that the mediator was invitad did not come in due time (art. 40, para 2).
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The investigation file with a proposal for sanctimnnon-application of a disciplinary
sanction will be submitted to the Mediation Counethich decides, in 30 days, about the
disciplinary liability of the mediator (art. 40, 1@a3).

Art. 41 para (1) in Law no. 192 on 16 May 2006 abthe mediation and the
organization of a mediator's work, with subsequedditions, provides that the Decision of
the Mediation Council to apply the sanctions stdigart. 39 para (1) can be attacked at the
competent administrative court, in 15 days sineeas communicated.

Civil liability

As provided by Law no. 192 on 16 May 2006 about thediation and the
organization of a mediator's work, with subseqlditions, the liability of the mediator can
also be a civil one.

Thus, art. 42 states that the civil liability oetimediator can be committed, under the
conditions of the civil law, for causing prejudicéisrough the breach of his/her professional
obligations.

In the mediation article, one can also include piié ways to settle the prejudice,
namely: a moral reparation, a reparation in kind ameparation through equivalént

A moral reparation consists in the doer acknowlegdhe caused evil, and assuming
the liability for the caused damage and a sincarifastation of the regret for doing that act.

A reparation of the prejudice in kind, if possibd¢ the moment of signing the
agreement, and if following the wish and the interef the parties. The ways to repair a
prejudice in kind, according to art. 14 para (1)ha Penal Code are:

The restitution of work, the restoration of the \poeis situation before the
infringement and through a total or partial annulingf a written document. These are listed
in the code as examples.

The reparation of prejudice through equivalent igsin reimbursing an amount.
Parties can agree on paying an amount as a waegdairrthe moral prejudice, non-
patrimonial, caused to the affected party.

The professional obligations of the mediator aegest by art. 29-37 of the Law no.
192 on 16 May 2006 about mediation and the orgéinizeof a mediator's work, with
subsequent additions, as follows:

- providing any explanation to parties about thekiaf mediation;

- ensuring the completion of mediation with thepexst of freedom, dignity and
privacy of parties;

- to take all efforts for parties to reach a mu@hvenient agreement, in a reasonable
time;

- to lead the process of mediation in an unbiaseg, vand to ensure a permanent
balance between parties;

- to decline taking a case if he/she knows aboutcimcumstance which would hinder
him/her to stay neutral and impatrtial;

- to decline taking a case in which he/she notites the rights under discussion
cannot be the object of mediation;

- to keep the confidentiality of information he/slearns about during the work of
mediation;

- to keep the confidentiality for the documentsdueed or those handed by the parties
during the mediation, even after his position sezhp

- to comply with the ethical standards and to respto requests formulated by
judicial authorities, while complying the condit®nf confidentiality;

- to communicate any change about his/her persahetdviediation Council, about
concerning the Table of mediators;

“For further details, see Dragne, L.; TranA.M. — Medierea in materie penalMediation in Penal Matters),
Universul Juridic Publishing House, Bucharest, 2q11142.
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- to improve permanently the theoretical knowledge the techniques of mediation,
attending to this end continuous trainings, in tlenditions decided by the Mediation
Council;

- to return the written documents entrusted by plagties during the mediation
procedure;

- not to represent or assist one party in a jubdmiacedure or an arbitral one, having
the subject of the conflict taken for mediation;

- to testify as a witness in the penal cases, drilg/she has a written acceptance for
that, expressed and written of the parties andr atiherested persons, depending on the case.

The mediator can be made liable only for the wayrttediation procedure took place,
but not for the content of the agreement reachetthéyparties, the agreement representing the
will of the parties only.

At the same time, the mediator is not liable foe ttonsultancy provided by the
specialists assisting the parties or invited toresp their point of view about controversial
ISsues.

Conclusions

It is important for the evolution of a society tave multiple alternatives to solve
conflictual situations, and people are aware oithilediation is one of the alternative ways
to sort out conflicts.

If the mediator notices that the object of mediatis not suitable to be solved via
mediation, this one needs to decline the mediatfdhe case. Also, the mediator is obliged to
check the restrictions about his/her person orhef parties. The restrictions about the
mediator are those in which he/she was or is partgonflict, assisted or represented one
party. Or the mediator has an economic or a diffiergterest in that conflict or has business
connections with one party. In what concerns tisgrigtions to the parties, those are in which
one party is a relative or a friend with the mealiair this concludes that there is violence or
major differences between parties in what concéras intellectual ability or their level of
maturity.

Therefore, in case the mediators break the olbigatstated by the law, the standards
of the Working Regulations or the Code of Conduntt Rrofessional Deontology, he/she will
be made liable.
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Abstract

The title of this paper was suggested by the canfusxisting even among certain
mediators about what mediation is and what it repras actually.

Is mediation “a different type of justice” or, otivéise, it is “an alternative to
traditional justice”? Is mediation a procedure $tilnknown to the public and professionals?
Is mediation insufficiently publicised? Is therbackground of distrust about this procedure?

In this paper we are trying to answer these questiand suggest solutions likely to
determine the strengthening and promoting of thdiatien procedure like a procedure both
efficient and necessary all the same.

Keywords: mediation, conflict, conciliation, procedure, altative.

Introduction

Is mediation a simple form of solving conflictsaagesult of conciliation discussions
skilfully and equably held by mediator or is it @pedure where the mediator can venture to
suggest solutions often unlikely to comply withlégal provisions?

Is mediation an efficient alternative to avoid bameracy and save time and financial
costs otherwise spent for settling litigations itian incorrect method of simulation of some
"conflicts" approached under a mediation agreemiésly to be subsequently validated by
the court, without meeting all procedural and tamat duties imposed by law for such a
procedure?

We believe mediation is a noble activity by itsyvpurpose, by the economic and
social importance generated by the result obtairedactivity which should be first respected
by mediator and then by those who resort to memhati

With a long history, with its sources in anciene@ce and Rome, they can be found in
the modern history of civilized states, in our dowrit still faces problems of acceptance and
perception as fighting a conflict procedure. Frortegislative perspective “the mediation is a
way to resolve conflicts amicably, with a specidizhird party as mediator,..*

If we consider that during 2007-2011, 265.772 casese registered in the 15 civil
appeal courts, representing a 77% increase, andef consider that 941.335 cases were
registered in the 46 civil courts of law, represegta 61% increase, and if we also analyze
the fact that 1.942.001 cases were registered dutire same reference period at courts,
representing the stock existing on the 31st of Bde 2010, that is a 68% increase, then we
can easily see that the mediation procedure is be#ful and necessary as well.

! Article 1 of Law no. 192 of 16 May 2006 regarditige mediation and establishing the mediator prajass
published in the Official Gazette of Romania nol/22 May 2006, thus amended by Law no. 370/2009 for
amending and supplementing Law no. 192/2006 on atiedi and establishing the mediator profession,
published in the Official Gazette of Romania nol/&3December 2009.

¢ Reports of the Superior Council of Magistracy frRmmania, 2007-2011.
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Nevertheless, in the year 2010 only 258 mediatioere approved during lawsuits.

Under these circumstances one may naturally womadeut the reason why such a
friendly and less expensive procedure like mediasaot adopted by courts or litigants.

Is mediation a procedure still unknown to the pubhd professionals?

We shall try to answer this question by submittthg result of a survey which,
regardless of the sociological method of measurémsed, shows certain values likely to
generate conclusions.

In this regard we shall submit the survey condudigdthe specialist publication
MediereNet during 1 January-15 February 2013, sample of 1.800 people from Bucharest,
Cluj-Napoca, Brgov and Sibiu cities.

Here are the complete results of the survey coeduzy MediereNet.ro:

1. Have you heard about the institution of mediation Romania? Yes - 56%;
No - 44%;

2. Have you ever participated in an information sessabout mediation? Yes - 4%;
No - 96%;

3. Have you ever been part of mediation? Yes - 2%: B&P%o;

4. Do you know what prior information about mediatimvolves? Yes - 49%; No -
51%;

5. Do you know that prior information about mediatisnmandatory in certain types
of lawsuits, in accordance with the New Code ofil(tvocedure? Yes - 38%; No - 62%;

6. Do you think the mandatory information on mediatisnuseful? Yes - 47%; No -
38%; Don't know-15%;

7. Do you know that prior information on mediationrmgndatory since 2014 as well

as in certain criminal law cases, according toNesv Code of Criminal Procedure? Yes -
4%; No - 96%;

8. Do you know information about mediation is freecbfarge, in any situation? Yes -
32%; No - 68%;

9. Would you resort to mediation unless informing abmediation were mandatory?
Yes - 17%; No - 69%; Don't know - 14%;

10. | you were part of a possible dispute where woud Yike to get informed first?

Lawyer - 87%; Mediator - 8%; Another option - 5%;

11. In what types of disputes do you think mediationuldobe most useful? (This

guestion allowed multiple choices) Family, divoreeheritance - 60%; Work conflicts -
26%; Criminal law disputes - 56%; Commercial digsu 2%; Other disputes - 16%;

12. Do you think there are enough information about iatezh and the prior
information on mediation? Yes -16%; No - 84%.

The survey aimed to highlight how Romanians seeiatied, especially in the stage
of prior information, before and after the comingpiforce of the new codes.

As we can see, over half of respondents stated khew about the institution of
mediation. It seems that the on-line, audio, vided written campaigns have reached their
purpose. The mediation activity, so recently emtene the service market in our country, has
managed to become known to a large number of oiize a very short time. The conclusion
shows the promotion was effective. In such a smaatwhat we should worry about when
considering the perception of mediation as an radtire for solving conflicts, is the fact that
in the survey, at the question: Would you resortntediation unless informing about
mediation were mandatof/8nly 17 % answered “Yes” while 69% answered “No”.

Why or more exactly where does the distrust okeits come from considering this
procedure?

http://www.csml909.ro/csm/index.php?cmd=24
% www.medierenet.ro/2013/02/26/sondaj-mediereneirinfre-prealabila
4

Idem.
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We believe that if we can find an answer to thiesiion, it will become easier to
identify a solution.

Considering the public's knowledge or lack of knedge about the mediation
procedure, we think there are still many thingsldoin this direction, but the inefficiency of
the procedure, determined by the fact that it isawcessed, is not the result of ignorance but
of distrust.

Is there a background of mistrust likely to previrg parties involved in a dispute to
resort to mediation?

Certainly, the answer to this question is positlnethe following part we are trying to
identify the sources of this distrust and submiiitsons for changing the situation.

First, approaching the “topic of distrust in the diagion procedure” from social
perspective, we wondered whether the occurren&omania of Law no. 192/2006 regarding
the mediation and establishing the mediator prajessvas a favourable moment for
introducing mediation and the mediator professiorRomania. Was the Romanian society
ready to accept and adopt a new possibility foviagl disputes? The real situation most
mediators find themselves in, in terms of volumediivity, shows that our society, with an
impressive number of records in litigation and eors§ mental inaction regarding the
settlement of these disputes only by court, wasandtis still not ready to resort to mediation
confidently. At the same time, we believe that teezurrence of the law at that time is
appropriate and beneficial. History shows thatdigive reforms, the introduction of certain
new institutions and procedures have always bednwitie criticism, fears and resistance by
both litigants and professionals. It is not thetmist and fears existing upon the occurrence of
Law no. 192/2006 which should make us worry. Weusthavorry about the fact that this state
is perpetuating, it becomes chronic and as it is pbvious, in seven years' time after that
moment, the situation is slightly different. Quatia professional mediator, who expresses the
same concerns on his blog, “in the Netherlands, iatied began to operate and was
implemented before the occurrence of a law on ntiegiaand it was enacted only after a few
years, when they realized that it works and howaitks. First, the Dutch understand. So and
therefore, it is not the law that makes mediatiamknbut something else. Or somebody else. |
wonder who or what’ The question bothering us is: has the law of atésh, the procedure
of mediation or the mediator caused this statasifugst?

We believe that the Law 192/2006 is a very goodslative basis for this activity and
profession. We believe that the mediation procedasdt was provided under the Romanian
legislation, is subject to perfection, but applieabWe only have to concentrate on the
mediator as a freelancer and on reporting the rteedi@ the mission he is in charge of under
the present legislation.

We believe that every single mediator is resposstiol his fellow contemporary
mediators, is responsible to the coming generatimingnediators, is responsible to the
legislative and executive authorities that trugtes procedure and this professional status and
is mainly responsible to all present and futungdibts who could settle a conflict faster and
cheaper, both for themselves and for society.

“Basically, the raw material a mediator works wishtrust. Trust in the proceeding,
trust in the mediator as professional, trust inrhexiator's skills, accuracy and balances are
critical in the strategy of promoting mediation amédiators®. If there was such trust, there
would be no need for a law to impose obligationsttos procedure. Starting with Law no.
192/2006 and continuing with all subsequent legigaacts in this field (Law no.370/2009
on amending and supplementing Law no. 192/2006rdegathe mediation and establishing
the mediator profession; Government Ordinance r®2010 for the amendment and

®V. Danciu, http://mediatorsm.blogspot.ro/2010dkHgaj. html.
® Ph.D. Associate Professor L.B.CiycConvorbiri juridice no. 4, “Juridié Universitas” Publishing House,
2011, p. 12.

17



MEDIATION VS. MEDIATOR

supplementing of some legislative acts for transgpshe Directive 2006/123/EC of the
European Parliament and of the Council on 12 Deeer@b06 on services in the internal
market; Law n0.202/2010 on some measures for aetielg the settlement of lawsuits; Law
no.76/2012 for the implementation of Law no. 1342®n the Romanian Civil Procedure
Code; Law no. 115/2012 for amending and supplemgritaw no. 192/2006 regarding the
mediation and establishing the mediator professi@myernment Emergency Ordinance no.
90/2012 amending and supplementing Law no. 192/2@farding the mediation and
establishing the mediator profession and for ammendirt. 11 of Law no. 115/2012 for the
amendment and supplementing of Law no. 192/200&rd&tg the mediation and establishing
the mediator profession; Government Emergency @raie no.4/2013 on the amendment of
Law no.76/2012 for the implementation of Law no.4/®10 on the Romanian Civil
Procedure Code and for the amendment and supplemeot some related acts; Law
no.214/2013 for approving the Government Emerge@rglinance no.4/2013 on the
amendment of Law no.76/2012 for the implementatibhaw no.134/2010 on the Romanian
Civil Procedure Code, and for amending and supphtimg certain acts related; Government
Emergency Ordinance n0.80/2013 on judicial stanpeduthey have tried to strengthen the
status of mediator, the mandatory character of ssneg a mediation procedure “to further
promote a more intensive use of mediation and ensutegal framework predictable to
parties resorting to mediation, the introductionadiramework legislation addressing mainly
key aspects of civil procedure becomes necesSary”

Despite all these legislative efforts, the procednfrmediation remains unused, except
very few cases, insignificant in terms of our asay We appreciate them as being
insignificant in terms of our analysis, “as, mo#ten, mediation is achieved as a result of
certain approaches undertaken by some authorieguiding clients to certain mediatofs”
This guidance cannot be taken into account in tleegss of identifying the level of trust
mediation has among people.

We believe the mediator should be aware of theltypbf his activity. We believe the
mediator should be aware of the social responsildie has. We believe the mediator must
understand the social benefit he can generate. ¥llevb the mediator should act as a
professional towards other mediators like him awiards the parties that step into his office,
hoping to find a solution to the conflict they aneolved in. Beginning with the preparation,
promotion and advertising systems, organizing fifieeg and continuing with the appearance
and language used, ending with the solutions faryg equally provided, everything must
generate trust and appreciation toward the mediatoe same as a perfect picture consists of
perfect details; the image of “mediation” consist&very single mediator's image. If they can
build trust in the mediator, there will not be neddaws to compel a citizen to step into a
mediation office and some mediators will not hawy aore to produce “conflicts”, on a
personal level, subsequently solved beyond the tawing the financial benefit as an only
purpose.

In this regard, we can provide examples of someiatied agreements which exceed
the legal provisions, agreements entitling heitshaving this quality, in compliance with the
law. We can also mention mediation agreements wttidimot consider the legal provisions
on the transfer of ownership on real estate pragsedr which included a transfer of property
from individuals who did not have the quality of osvs.

In order to support the above-mentioned data, wengantion: Civil Sentence, Case
no. 3880/107/2007 public hearing on 18.02.2009 Almaurt; Civil Sentence no.7327, Case
no. 11646/278/2010, public hearing on 16.12.20&Mdani Court; Civil Sentence no. 1535,

" Paragraph 7 from the Directive 2008/52/EC of theofgean Parliament and the Council of 21 May 2008 o
some aspects of mediation in civil and commereighs, Official Journal L 136, 24/05/2008, pp. 06@®08

8 Group of authorsMedierea un demersseat dar cu perspectiveConvorbiri Juridice, no. 6, “Juridic
Universita&” Publishing House, 2012, p. 8.
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Case no. 12084/278/2010, public hearing on 07.@3.2Betrgani Court; Civil Sentence no.
1956, Case no. 2320/221/2008, public hearing 06332011, Deva Court; Civil Sentence no.
3210, Case no. 22362/302/2010, the meeting of HaDer of the Council on 13 April 2011,
Sector 5 Bucharest Court, Civil Division II; CiviSentence no. 1105, Case no.
1535/179/2010, public hearing on 10.11.2010 Babd&ctiagt; Civil Sentence no. 1394, Case
no. 5518/121/2009, public hearing on 01.04.201@&@burt, Commercial, sea and river and
the administrative-fiscal legal division; Civil Sence no. 1104, Case no. 1531/247/2010,
public meeting of 01.11.2010, Tngitgi Court; Civil Session no. 7, Case no. 1914/247020
public hearing on 05.01.2011 Tin&tei Court; Civil Sentence no. 2007, Case no.
222/296/2011 public meeting of 24 March 2011 SataréViCourt, Civil Division; Civil
Sentence no. 156/2011, Case no. 3035/287/2010jcphearing on 21.01.2011 Ramnicu
Sarat Court. In all civil sentences delivered byiou#s courts, we refer to mediation
agreements which have ended with the return ofs@umy or have generated inadmissibility
due to the non-compliance with the conditions urtlerlaw on agreements approved under
the mediation agreement. Closely related to the@bwee should mention the excellent paper
“Directory of court decisions on matters of medat, performed by GEMME - the
Romanian section and by the Association - Forududies in Romania, a paper published at
Universitara Publishing House, Bucharest, 201 lirectbry prepared relying on the selection
performed by DragoCalin, Roxana lacatusu and Sanda Lungu.

Conclusions

Considering the brief opinions expressed in thisgpawe can submit the following
conclusions:

There is a relatively high level of awareness ampagple considering the mediator
profession and the mediation procedure.

There are few situations when people resort to atied.

We can see a high level of distrust in the procedur

Based on these findings, we believe that the mediatat the heart of generating
confidence in mediation. We refer to that honestjicated and professional mediator, that
mediator who loves his profession and sees media® a modern, European and less
expensive activity suitable for solving a conflittat mediator who does not act as a judge,
lawyer or notary, concluding thus mediation agreetmieoeyond legal requirements. The
mediator who wants to be mediator must be at thet loé this strategy!

We believe they must conclude partnerships with dtieer professions a mediator
collaborates with in a mediation procedure or sqbeatly to the conclusion of a mediation
agreement. It is known that public notaries suppgoetmediation activity and welcomed the
appearance of Law 192/1996, considering that atipehacollaboration with mediators is
beneficial to both parties. They must use the athgen provided by the fact that many
lawyers are also mediators. We believe that thig beaa way to get recognition and inter
professional collaboration. Last but not least, ia@oh must be recognized and appreciated
by all state institutions, professional organizasiand by the public. We also need a more
stringent regulatory activity on promotion and adgeng, as well as on the minimum
conditions of the functioning of an office; theitiag of future mediators should be balanced
and honest without allowing mercantile aspects datei the professional criteria. It is
necessary to exploit the advantage generated ble@hlation and we mention here the
provisions from the Romanian New Civil Code of Ryare “The judge will advise the
parties of the dispute amicably solution througldiaion, according to the special laty*in
disputes where according to the law may be suljestediation proceedings, the judge may

° Article 21, paragraph (1) of Law 134/2010 on thewNCivil Code of Procedure, republished in the i
Gazette of Romania, nr. 545 of August 3rd, 2012.
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invite the parties to attend at an information Eessegarding the advantages of using this
procedure™.

The legislative advantage is especially strong esn if “mediation is not
mandatory**.

“If the law provides otherwise, the parties, theunal or legal persons are obliged to
attend the meeting of informing regarding the biesef mediation*?.

While this obligation “is striking” and is criticed as a form of “restriction of access
to justice™ - using these advantages and even more than theseediators must first of all
see in the mediation an activity that must be apated and respected, especially by those
who practice it. The professional satisfactionslyswill later on generate both financial
satisfactions as well as satisfaction of sociahagkedgement.

Mediation is fast, flexible and discreet. Mediatigenerates lower costs compared to a
conflict settled in court and is a legal obligatiom some circumstances. Mediation as
procedure has all data to succeed. The mediatandagdual, must stand up to the nobility of
this activity and the rigors of professional statAsdecisive role in the construction and
application of this strategy is the professionajamization of mediators who must impose
standards likely to be met by those who work asiateds and likely to be reached only by
those deserve it.

In conclusion, we consider that the Romanian spanrgteds mediation. It needs a
mediation procedure likely to be practiced honeattg equally by professionals who must
comply with regulation strictly and efficiently. @sidering the social need for mediation and
the lack of appropriate regulatory measures, tieetiee risk of a regulation coming from the
outside, a situation likely to cause the risk of iaappropriate regulation, unjust and
excessive, both for mediators as well as for tlvase need mediation.

We believe that the solution lies right at the ragalis. At mediators as a person, at the
mediator as a professional. As | have mentionesl Rbmanian society needs this procedure
and many professionals and passionate mediatorsavehpassionate about what they do to
deserve and to receive the necessary support @ todthe mediation to be where it belongs,
meaning among the procedures which appeals withdsorce.
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Abstract

Value Add Tax is the tax with the deepest harmtinizdevel on the European single
market. A crucial role in determining the unitytbg legislative national formulas on Value
Added Tax came to the Court of Justice of the EranpUnion. The present study is a
synthesis of these jurisprudential solutions whig &im of amply defining the notion in cause.

Key-words: Value Added Tax, Court of Justice of the Europeaok) economic
activity, definition, exemptions.

Introduction

Value Added Tax is the result of a European constin, with intense jurisprudential
interference. The Court of Justice of the Europeaion has been called upon to specify the
notions of legal text. The Court has ruled freqienn the fundament of the Value Added
Tax, the concept of economic activity. The Couenidied several nuances to the cases
presented by the national fiscal jurisdiction, aoygl doing so; it consolidated the concept in
guestion. This case law brings contractual and datfcriteria to the legal definition and
extends the concept to its limits, underliningrit& mining.

A. General provisions

The legal definition of the taxable persons residearticle 9 from Council Directive
2006/112/EC of 28 November 2006 on the common sysiEvalue added tax The text
stipulates:“Taxable person” shall mean any person who, indejeily, carries out in any
place any economic activity, whatever the purpaseesults of that activity. Any activity of
producers, traders or persons supplying servicesduiding mining and agricultural activities
and activities of the professions, shall be regdrds “economic activity”. The exploitation
of tangible or intangible property for the purposet obtaining income there from on a
continuing basis shall in particular be regardedaseconomic activity.

! Precedent regulation has found in the article thefSixth Council Directive 77/388/EEC of 17 Ma§7% on

the harmonization of the laws of the Member Statéating to turnover taxes - Common system of valdded

tax: uniform basis of assessmeht:“Taxable person” shall mean any person who inelegiently carries out in
any place any economic activity specified in pasgdr 2, whatever the purpose or results of thatvagti 2. The
economic activities referred to in paragraph 1 $haimprise all activities of producers, traders apdrsons
supplying services including mining and agricultuaativities and activities of the professions. Exgloitation

of tangible or intangible property for the purpasieobtaining income therefrom on a continuing basiall also

be considered an economic activity.
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The current definition is the result of systemiaolation, through jurisprudential
intervention. The criteria for determining the thbea person, on which reside the current
definition are: conducting an economic activity, an independent manner and on a
continuing basis.

B. The definition of economic activity

The definition in par. 2, enumerates a series ativiies with economic nature:
production, trade, services, mining, agricultured aprofessior’s ECJ jurisprudence
emphasized since early stages the onerous natutes dfalue Added Tax taxable activity
which is due only if the service is provided fdea (...) so there must be a direct link between
the services provided and the consideration recgive

The Court held that it is not a taxable persont thlao performs in all cases free
services (consulting foreign markets) to variousahant$; nor the person who holds bonds,
as this activity is a simple investment which doesgo further than mere management assets
and the generated interest, if there is such isteocannot be regarded as remuneration for a
businesd As to the quantification of the counterpartycéin be expressed in money or in
kind, provided that the price is determinable imetary forni.

An economic activity consists also in exploitatiohtangible or intangible property
for the purposes of obtaining income therefrom oroatinuing basis. Providing road
infrastructure for road tax represents a paid serthere is a direct and necessary link
between the service ensured and the consideragiogived.

C. Specific jurisprudential nuances

On jurisprudential basis, some specific conditiam&l nuances can be underlined.
Generically, nonprofit activities do not fall withithe definition of economic activity
However annual subscriptions of members of spa$e@ations may represent counterparty
under the condition of a direct link to service pded to those membérsAn external
advertising activity conducted by the organizatioh a political party is not economic
activity™.

The preparatory activities fall within the defioiti of economic activity, determining
the collection of Value Added Tax. Such is the cakassets acquisitions (a building under
construction for later renting), which will takerpaf future taxable operatiohs The contract
(for renting a space), forwards fulfilled, althougie economic activity which used its
juridical effects ceased, constitutes an economtivity'?. The activity of an association
which has as only purpose to prepare the activitiescapital company is consisting with the

Z For details, please see: Tatu, M. Brigaru, H. Sasulmpozite, taxe, contribii, ed. C.H. Beck, Bucus#,
2011.

% ECJ, C-154/80, Staatssecretaris van FinanciéBatperatieve Aardappelenbewaarplaats GA”.

4 ECJ, C-89/81, Staatssecretaris van Financién rgHkong Trade Development Council.

°> ECJ, C-80/95, Harnas & Helm CV v. StaatssecretanisFinancién. 330/95.

® ECJ, C-330/95, Goldsmiths (Jewellers) Ltd v. Comeiss of Customs & Excise; ECJ, C- 409/99, Metropol
Treuhand WirtschaftsstreuhandgmbH v. Finanzlandeliibn fur Steiermark et Michael Stadler v.
Finanzlandesdirektion fur Vorarlberg.

" ECJ, C-358/97, Commission of the European Comrasni Ireland, ECJ, C-359/97 Commission of the
European Communities v United Kingdom of Great &8nitand Northern Ireland, ECJ, C-408/97, Commission
of the European Communities v Kingdom of the Nd#rets.

8 ECJ, C-150/99, Svenska staten v. Stockholm Lind6aB et Stockholm Lindépark AB v. Svenska staten.

° ECJ, C-174/00, Kennemer Golf & Country Club v.a&8$aecretaris van Financién.

0ECY, C-267/08, SPO Landesorganisation Karnteimarzamt Klagenfurt.

'ECJ, C-268/83, D.A. Rompelman et E.A. Rompelman-Baelen v. Minister van Financién.

12ECJ, C-32/03, I/S Fini H v. Skatteministeriet.
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definition of economic activity. Instead, the contribution to the establishmentadégal
entity or the mere holding of shares in the compdogs not constitute an economic
activity'.

The economic activity is a direct activity with mivement in economic decisions.
Simple acts of ownership executed by a holding cmplo not fall within the definition of
economic activity; if services are provided by the holding compamyhe subsidiary then,
the activity has economic contdinPer a contrarig buying and selling shares or other
securities by an administrator during a charityeageanagement is an economic activity,
because, similar to a private investor, it seekm&ximize dividend or income, even if for
non-commercial goats It is also an economic activity the provisionaokervice consisting
especially in eliminating the flow and the risktthize debt will not be collectéd

An economic activity is the assignment by the pamnall the shares of wholly
owned subsidiariéd In this case, the nature and purspose of theatiparare economic.

A secondary activity, such as setting up a penkiad for employees is an economic
activity?.

The economic activity is based on a legal act, liegufrom an agreement of the
participants to bilateral, onerous repGrteven if it lacks enforcement warranty as when the
supplier agrees to provide those services on mmasi$”. The Court excluded from Value
Added Tax field, a transaction in which the trustlees not have a contractual relationship
with none of the parties at the conclusion of treslit agreement which contributéd

The economic activity is carried out only on thaibaf legal relations that determine
reciprocal performancés the condition is not met in the case of musicaivities in public
space, for which there is no provision for compénsaeven if the artists receive donations
from the public. Free disposal of assets purchagt#ddeducted Value Added Tax, is a paid
delivery?®, as long as any part of the price paid is not mEvéy the voucher upon which
goods are offered. Contractual bound is directliatesl to the onerous and reciprocal
mechanism of Value Added Tax. An activity is ecomoranly if delivered under price
condition. The lack of any contractual basis engptiee relation of any economic purpose, as
the parties do not prevail of any contractual meansnsure execution. Consequentially, the
counter part is no longer a certainty, but a prdltgbOr this probable remuneration is
contradictory to the neutral purpose of Value Addexx. The economic activity does not
necessary involve multiple attof execution; a physical person’s single operationsisting
of an asset lease to an association whose memiseregmesentative that individual is,

13 ECJ, C-137/02, Finanzamt Offenbach am Main-Land Faxworld Vorgriindungsgesellschaft Peter
Hunninghausen und Wolfgang Klein GbR.

14 ECJ, Cauzele reunite, Gemeente Leusden (C-48@tOHiplin Groep BV cs (C-7/02) v. Staatssecretass v
Financién.

15 ECJ, C-60/90, Polysar Investments Netherlands B¥ispecteur der Invoerrechten en Accijnzen.

16 ECJ, C-16/00, Cibo Participations SA v. Directeégional des impdts du Nord-Pas-de-Calais; C-496/11
Portugal Telecom SGPS SA v. Fazenda Publica

"ECJ, C-155/94, Wellcome Trust Ltd v. Comisiaer€astoms and Excise.

8 ECJ, C-305/01, Finanzamt GroR-Gerau v. MKG-Kréittzuge-Factoring GmbH.

YECJ, C-29/08, Skatteverket v. AB SKF.

2 ECJ, C 26/12, Fiscale eenheid PPG Holdings BV es Hoogezand v. Inspecteur van de
Belastingdienst/Noord/kantoor Groningen

2LECJ, C-16/93, R. J. Tolsma v. Inspecteur der Opetasting Leeuwarden.

22ECJ, C-498/99, Town & County Factors Ltd v. Comess of Customs & Excise.

23 ECJ, C-453/05, Volker Ludwig v. Finanzamt Luckeiurea

24ECJ, C-291/92, R. J. Tolsma v. Inspecteur der Gmetasting Leeuwarden.

S ECJ, C-48/97, Kuwait Petroleum (GB) Ltd v. Comisigof Customs & Excise.

%% pentru detalii, a se vedea: M. ColBtpit Fiscal, Ed. Presse Universitarire de France, Paris, 2007.
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represents an economic actidityAlternatively, however, the Court reveals theunatof
independency,stressing that leasing activity does not that delsemeither on the
management nor on the association’s representatives

An internal activity of operating a building by talling a photovoltaic system to
supply electricity consumption even below that duid’s necessities constitutes of an
economic activitf® as long as power is supplied to the grid in exgeafor a continuing
income. So, a third condition resulting from thesedaw is the continuous nature of the
activity and of the revenue it ensures.

Force majeure does not change the economic nafuiee activity; supplying with
timber by an individual in order to cover the camsences of an event of force majeure part
of the exploitation must be to be regarded as @mimactivity®®, because these deliveries are
performed to obtaining income there from on a curtig basis.

D. lllegal activities

The principle of fiscal neutrality does not diffatate between legal and illegal
operationsunless, due to the particularities of certain proti the economic competition
between the legal and illegal is excluded entifelyllegal export of goods covered by the
Directive should be treated in the same manneega kxport of the same goodsganizing
illegal gambling* or operations involving counterfeit products - fueneé® or smuggled
good$® - alcohol is concurrent with the principle of ficneutrality laws prohibiting
activities to be treated differently

This position was refined by the case law; the €hald primarily on Value Added
Tax for trading illicit materials. The Court deciti¢hat the importation of illicit drug$
qualified as a criminal act, is not an economidvégt for Value Added Tax purposess
there are no economic channels strictly monitorgdie competent authorities to be used for
medical or scientific purpos&s Unlawful delivery of amphetamines is not subjeci/alue
Added Tax®, nor of any products that contain cannabis substih could not collect Value
Added Tax for the import of banknotes or countérgeins®. The criterion that emerges from
this jurisprudence allowing to tax illegal actiesi is the existence of a state of competition
between legal and illegal domains.

On the other hand, legitimate transactions as edfroviding of cafe places) used for
illicit activities (drug use) are taxable transans as they are carried out in a lawful economic
activities”.

D. Public institutions activities

Involving an element of public authority in the igity does not exclude it from the
scope of economic activities; such is the caseotirres and bailiffs, which are providing
services to third parties in exchange for fes

2T ECJ, C-23/98, Staatssecretaris van FinanciénHedrma.

B ECJ, C 219/12, Finanzamt Freistadt Rohrbach Udabinabhéngiger Finanzsenat AuRenstelle Linz.
29 ECJ, C-263/11, Aiars Redlihs v. Valsts isemumu dienests.

%ECJ, C-111/92, Wilfried Lange v. Finanzamt Fiirfsttbruck.

3L ECJ, C-283/95, Karlheinz Fischer v. Finanzamt Resahingen.

32 ECJ, C-3/97, Criminal procediing v. John Charle®@vin and Edward Thomas Unstead.

% ECJ, C-455/98, Tullihallitus v. Kaupo Salumetsetres.

% For details, please see: S. Deleanu, G. FabiaR, Costg, B. loniti, Curtea de Jusfie Europeasi. Hotirari
comentateWolters-Kluwer Publishing House, Bucharest, 2q17338-342.

% ECJ, C-294/82, Senta Einberger v. Hauptzollamibrg.

% ECJ, C-269/86, W. J. R. Mol v. Inspecteur der bwechten en Accijnzen.

$TECJ, C-289/86, Vereniging Happy Family Rustenbrsigaat v. Inspecteur der Omzetbelasting.

¥ ECJ, C-343/89, Max Witzemann v. Hauptzollamt MietciMitte.

%9 ECJ, C-158/98, Staatssecretaris van Financiémfie€shop "Siberié" vof.
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Equally, a significant problem is the quality oka&dle person of public entities. The
rule is that public institutions are not taxable fictivities that are conducted as public
authorities, even if such activities shall collekttes, fees, royalties or other charges. The
exception is that activity which produces distartiof competition; activities expressly
indicated by law (telecommunications, water supghs, electricity, heat, transport of goods
and people, trade fairs and exhibitions activitagivities of travel agencies, etc.).

Related to the concept of competitive distortfothe public entity that acts as a trader
in areas not related to the exercise of public @ity and could be space for private action
cannot be exempt from Value Added Tax, as his seswivould advantage over competitors
such as the Value Added Tax due. If the activiiescarried out in the same legal conditions
as the private operators, then they exceed theesafoguthority and are taxable transactions.

In this regard, the Supreme Court of Justice, xmtatter, applied these dispositions in
Decision no. 9094/2004n the case of security contracts for private baesses there is a
competitive distortion as not including Value Addeak fee is prices charged by the Public
Guardians creates an economic disadvantage to gbheviders of security and protection
services.

Equally, ECJ case law references in this matter:atttivities carried out in the same
conditions as private operators are taxable aigti/ft collecting money for the use of public
roads is taxable activity, Rather, legal aid services of public offices,tigdly paid users are
not taxable services as remuneration has littleevzahd there is a direct link between services
and the consideration offefédthe allocation of frequencies is not an econoattvity,
while control is limited to the actiofrs

Conclusions

The challenges that a complex tax, such as Vatlged Tax brought before the Court
are extremely various. The positive effect is tbatmuous evolution of the notions as they
refine. In Value Added Tax matter, this evolutiamansformed the legal ground and its
premises. Therefore, the Court plays a vital an@nergetic role in adapting a European tax
institution to the various hypotheses in businesgte in all state members. The present
study underlined several conditions imposed byctdse law to the legal definition. Further
evolution of the jurisprudence, will only bring aleser to a more accurate definition.
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Abstract

The judicial dialogue, as an expression of judiaaitroversy, is organized in the
national language. In order to observe the prineipf audi alteram partem, when a litigant
speaking another language is present, it is requiteat the dialogue should be reconstituted
with the assistance of a translator-interpreter.eThatter informs the litigant who speaks
another language of “all acts that may affect hionat certain extent”, in order to make the
counsel understand the proceedings and to protextrights of the person he defends. The
translator-interpreter is thus the protector of thghts of the person for whom he translates,
allowing the accused to participate in the debalthe presence of this occasional
collaborator is a guarantee of good justice. Stamgdiamong the actors of a trial, the
interpreter is the faithful transmitter of each pen’s words by the search of equivalences
between two utterances. The translation must readegiccurately as possible the intentions
of the author of the translated utterance, thusobp@og an “accurate re-creation”, a
“creation of meaning”. Frequently based on “syntmetl archaisms” and “stereotyped
formulas”, these turns do not have an equivalentdtimer languages.

Keywords: the right to a fair trial, Romanian Constitutiore judicial dialogue, New
Code of Criminal Procedure.

Section 1.The right to a fair trial in the Romanian Consitatand in the European
Convention on Human Rights

The right to a fair trial is safeguarded by the Romn Constitution in art. 21(3),
stipulating that “All parties shall be entitledddair trial and a decision in their cases within a
reasonable time”. As for the language in which thal is conducted, the Constitution
provides, in art. 128Jse of mother tongue and interpreter in cotift) The legal procedure
shall be conducted in Romanian. (2) Romanian eiizeelonging to national minorities shall
have the right to use their mother tongue befoeedburts of law, under the terms of the
organic law. (3) The ways of exercising the rigifpdated in paragraph (2), including the use
of interpreters or translations, shall be stipulate as not to prevent proper administration of
justice and not to involve additional expensesthamrse interested. (4) Foreign citizens and
stateless persons who do not understand or dopsatksthe Romanian language shall be
entitled to be informed of all the documents andemals in the file, to speak in court and
draw conclusions, by means of an interpreter; imic@l trials, this right is ensured free of
charge”. The judicial dialogue, as an expressiojudicial controvers; is organized in the
national language. In order to observe the priecgflaudi alteram partemwhen a litigant

! »La procédure c'est l'organisation de la contreg&rWierderkehr, G Droits de la défense et procédure ciyile
D 1978, Chron, p. 38.
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speaking another language is present, it is redjuirat the dialogue should be reconstituted
with the assistance of a translator-interpretere Tditter informs the litigant who speaks
another language of “all acts that may affect himatcertain extent®, in order to make the
counsel understand the proceedings and to prdiectights of the person he defends. The
translator-interpreter is thus the protector of tights of the person for whom he translates,
allowing the accused to participate in the debdihe presence of this occasional
collaborator is a guarantee of good justice’3. Stoaensure the accuracy of information, the
intervention of this third party, acting like anesq between the judge and the litigant,
becomes ineluctable.

Stated in the European Convention on Human RighdsFrundamental Freedoms, the
“fair trial” includes equal rights of speech whatewhe language of the lawyer. A genuine
dialogue cannot exist without understanding theatksy Even if the judge, litigant and
lawyer speak the same language, they do not nedgssaderstand each other, and so much
the more, they cannot communicate without recotorsethird party as a translator when they
speak different languages. In accordance with &) of the European Convention on
Human Rights, “Everyone charged with a criminakaffe has the following minimum rights:
(a) to be informed promptly, in a language whichulhelerstands and in detail, of the nature
and cause of the accusation against him; (e) te ba free assistance of an interpreter if he
cannot understand or speak the language used iiti.cou

Section 2. Appointing an interpreter

In order to permit the effective participation bétaccused in the debate, it is essential
to appoint an interpreter. In criminal matters, éisgistance of a translator restores the balance
between actors, allowing the accused to be heaplison. But in case the presence of the
defendant in the debate is essential, there i @tatecting his interests, freedom and speech.
The presence of an interpreter is regulated inNee Code of Criminal Procedifrewhich,
under art. 110fficial language and the right to an interpretprovides:“(1) The official
language in the criminal trial is Romanian. (2) Rwoman citizens belonging to national
minorities shall have the right to use their motb@ngue before the courts of law, the
procedural acts being drafted in Romanian. (3)palities involved in the criminal trial who
do not speak or understand the Romanian languagarorot express themselves shall be
entitled, free of charge, to be informed of the wuoents in the file, to speak and draw
conclusions before the court, by means of an int¢ep. (4) Certified interpreters shall be
used during judicial proceedings, as provided by.|d38he category of interpreters also
includes certified translators, as provided by lawie legal classification of the activity of
translation and the profession of translator isvigked by INSEE Order no. 273/200®ithin
the group called “Specialists with intellectual awmikentific occupations”, position “Linguists,

2 The right to information precedes the exercis¢hefright of defence, the effect of surprise bgingscribed in
an absolute manner. The judicial law requires thatlitigant should be precisely informed of altsathat may
affect him to a certain extent”, Salah-Bey, M.e5 droits de la défense liés a l'information denproces civil

in L'information en droit priveLGDJ, 1978, p. 73.

% Eschylle, J.-F .| 'interprétation en matiére pénalRSC, 1992, p. 261.

* The previous Code of Criminal Procedure providadar art. 7: ”In the criminal trial the judicial greedings
shall be conducted in the Romanian language, th@epand other persons summoned in court shatinbided

to use their mother tongue before the judicial bsdthe procedural acts being drafted in Romaniart.. 8
mentioned the use of the official language by meaih&n interpreter: "The parties who do not speak o
understand the the Romanian language or cannoegxghemselves shall be entitled, free of chamdet
informed of the documents in the file, to speak amdw conclusions before the court, by means of an
interpreter”.

® Regarding the approval of the Procedure for briggiip to date the classified lisEhe classification of
occupations in Romania.
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translators and interpreters”. The activity adrtified translatorsis regulated by Law no.
178/1997 and the Regulation for the enforcement of this'law

The principle of oral debates before the courtf tifabeing heard in person “to the
extent that the focus will be on examining the peadity of the defendantjustifies the
systematic use of an interpreter during the hefrifidne interpreter must be morally
competent, since he transmits, without any possilaf being controlled, what the parties say
during the trial, the judges and clerks to the tomot being able to know all languages
Etymologically, the termnterpretercomes frominter partes,the interpreter finding himself
between two persons who could not understand e#toér @r communicate without his
assistance. Or frommter praes,the guarantor between two persons who cannot uiaters
each other, or between either of them and ano#rsiop. Actually, the ‘unfaithful’ interpreter
IS subject to the risk of sanctions under crimlaal or civil law, or disciplinary sanctions.

The presence of the interpreter makes the coueselfib from protection consisting in
the certitude to express himself and the possihalitunderstanding what the magistrates say.
The mere assistance during the oral debates sufiatient, the communication of procedural
acts drafted in Romanian or of documents writtenairforeign language requiring the
intervention of the translator-interpreter for ttranslation of the documents in the file.
Therefore, the appointment of an interpreter igghtrof the person charged with a criminal
offence. The omission of the prosecution to enduee, of charge, the use of an interpreter, in
the cases provided under art. 128 of the Code ohi@al Procedure involve the relative
nullity of the acts performed during the prosecutiander art. 197(1) and (4) of the same
code. Consequently, the violation of art. 128 maydised during the completion of the act if
the party is present, or at the first hearing wit observance of the procedure if the party
was absent when completing the act; it is too fatenention the party for the first time on
appeal.

Subsection 1. The double mission of the interpretey assist during oral debates
and to translate documents

The essential mission of the interpreter is todiate for the defendant what was said
during the hearing and to assist him in commumggatiis own statements. The interpreter
must translate all that is useful for the perfentlerstanding of the debates, so that the
defendant will understand, when he is addressesl, téstimonies of the witnesses, the
questioning of co-defendants, the documents readwing the hearing and, in particular, the
written statements of the witnesses, the bill aligtment of the Public Ministry, the content
of the sentence.

The translation of written documents raises twalkiof difficulties: on the one hand,
the procedural acts drafted in Romanian must heslated for the defendant into his own
language and, on the other hand, the documenttemiit a foreign language and presented
by the counsel must be understood by the judgettsmdther parties. In Philippe Malaurie’s
opinion, “certain decisions involve, indeed, thetfthat the judge has the ability to translate
ex officio” the documents presented before the tcimua foreign language, because the judge
has today "the power to invoke ex officio the fgmilaw, so much the more one must
recognize his ability to translate, ex officio,adign document on condition that the rights of
the defendant should be observed, or to requirdrasslation for the reopening of the

® For the authorisation and payment of interpreters translators used by the Superior Council of isteapy,
the Ministry of Justice, the Prosecutor’s Officethin the High Court of Cassation and Justice, tlaidval
Anticorruption Prosecutor’s Office, prosecution k&gl courts, offices of notaries public, lawyerd &ailiffs.

" Regulation for the enforcement of Law no. 178/19@7approved by Order of the Minister of Justice no
1054/C/2005.

8 Lasalle, J.-Y.L.a comparution du préven®SC 1981, p. 541.

° Merlin, Répertoire universel et raisonné de jurispruderiaem. XV, ed. 5, Bruxelles, 1826, p. 485.
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debates™. The European Court of Human Rights states thetitiht to an interpreter is not
confined to interpretation, it also extends to tfanslation ... of all procedural acts against
the defendant that he has to understand in ordeave a fair tridf". Starting from art. 6 of the
European Convention on Human Rights and Fundamémeaddoms, the Court finds the
principle of equal footing absolutely necessaryddair trial. This equal footing can only be
fulfilled if the facilities granted to a counsel wiknows the language of the judge, in order to
prepare the case, are identical with those of diertlant who ignores this language. The trial
is governed by a great principle: that of the “taiial”*? lying at the basis of the obligation to
inform the defendant who speaks a foreign languades own language, for the purpose of
protecting human rights, since “the right to a faial stands among the fundamental
requirements of a human beify” Therefore the idea of a fair trial should inclute
protection of the defendant who speaks a foreigguage from the very moment of his arrest
until the verdict is given.

Subsection 2. The interpreter, an agent for the atien of an imperfect dialogue
between the actors of the criminal trial

The intervention of an interpreter creates a rikistorting what the magistrate and
litigant say, because “translation is always bettd, it is never completg Translation
must be “as neutral as possible, as simply traespaas possible between two identical
discourse®¥. Exceeding the simple juxtaposition of terms, $tation is rarely a calque, its
main objective remaining the acceptance of thesimtiby the counsel speaking a foreign
language, since “there is no legitimacy for thegidinless he makes himself understdbd”

The European Court of Human Rights sets a limithi® scope of the right to be
informed in one’s own language. It holds “a connaten of equivalences which, in fact, are
not: the right of the defendant to speak = thetrighdefend oneself = the right of defence =
prerogatives of the lawyer representing the defenddien he is, normally, presetitThe
litigant is informed by means of translation of #ssential acts involving the protection of the
defence rights, but he is not completely informédhe proceedings in his own trial, which
leads to a vague understanding of procedural &ctstiminal matters, this limitation of the
domain in which the translator intervenes is conspéd by the assistance, free of charge, of
an interpreter, thus maintaining the balance betwgigants by eliminating the pecuniary
difficulty which might deprive the defendant of thenslator's help. To be effective, the
assistance of an interpreter must be free of chdige restoration of equal footing and equal
access to justice involves this exemption from payfi. Stipulated under criminal law, it
does not exist in other proceedings. Confined 8ugng oral interpretation, it is debatable for
the translation of documents, even if the undedstanof the trial by the litigant involves this

1 Malaurie, Ph.Le droit frangais et la diversité des langudsurnal de droit international, 1965, p. 583.

' Cour européenne des droits de I'hom#iaire Luedicke, Belkacem et K&8 November 1978, series A, no.
298&48.

12 Koering-Joulin, R.La notion européenne de ,tribunal indépendant epamial” au sens de l'article 6 de la
Convention européenne de sauvegarde des droithatarie RSC 1990, p. 765.

'3 Sperduti, G L'article 6 de la Convention européenne des Brdie I'Homme et les décisions administratives
internes affectant des droits de caractére ciMiélanges Pictet, 1984, p. 813.

14 Dgja la langue ordinaire n’est jamais traduisial&00% mais la langue juridique, qui plus estdé&rente —
les difficulté seront ainsi multipliées”.

1> Mauro, J.Au Carrefour des droits et des langues: La langpgliaable au contrat, le risqué linguistiquéaz
Pal 1988/1, Doctr. P. 214.

' Didier, E.,Langues et langage du drpWilson / Lafleur Ltée, Montréal, 1990, p. 241.

" Madame BurdeauA synopsis of the colloquium “Justice sans from#re juge et I'étrangér Gaz Pal 3-4
February 1993, nos. 34-35, p. 47.

'8 Soulier, G.L'égalité de parole, principe de la démocratie etgtocés pénallLe théatre et le procés, nos. 17-
18/1991, p. 8.

1% The European Court of Human Rights stated the itapoe of judicial assistance as a means for angtine
effective right of access to justice, see espgcifiaire Airey 9 October 1979, series A, no. 32.
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extension. The exemption from payment for the &mst® of an interpreter, introduced in the
European Convention on Human Rights and in Resolut{75)3 on the legal and

administrative aspects of criminality among migrawvdrkers, ensures its full intensity to
linguistic assistance.

Conclusions

Translation, an inaccurate information instrumentEquivalence in translation is
often uncertaiff, just as misunderstanding is part of any commuioicahrough language,
for “faithfulness towards meaning is a search, agrior certitude®™. The interpreter, as an
agent between the judge and the litigant, recocistrine message and ensures a minimum
understanding between interlocutors. In this respée interpreter may find the literal
meaning or may move away from mere translatiorthan latter case remaining faithful to
terms or their meaning. Meant to be faithful to theaning of the message, the mission of the
interpreter is also that of reconstructing the nmegof the utterance according to the abilities
of the addressee, or the legal system where hevémes. For the judge, the presence of the
interpreter is essential, due to the fact that ldteer transmits necessary information for
deciding in the case. The translator does not hawemuch time to add the necessary
explanations for the understanding of cultural @ydtem differences. "Not simultaneous
interpretation, but consecutive and synthetic priegation” is admitted. Standing among the
actors of a trial, the interpreter is the faithfi@dnsmitter of each person’s words by the search
of equivalences between two utterances. The tramslenust render as accurately as possible
the intentions of the author of the translated ratiee, thus becoming an “accurate re-
creation”, a “creation of meaning’ Frequently based on “syntactical archaisms” and
“stereotyped formulas”, these turns do not haveguivalent in other languages. Since they
cannot be translated word by word, so as not tg this significance or not to modify it, these
expressions must be known by the translator for¢hereation of meanirig The interpreter
ignores the nature of the litigation and does remtessarily have legal knowledge; therefore
he reconstructs the message according to his owreen of the trial. For complex
utterances, he must understand the litigation axmvithe procedure well enough and, better,
have legal knowledge. The interpreter's competenost often resolves linguistic dispafity
The linguistic barrier appears as a barrier betweslures, the interpreter having an
explanatory, creative mission with regard to thigioal message, transmitting a simplified
message reflecting, by translating what the magssays, the culture and terminology which
might be familiar to the litigant. When translatindpere is a “transfer of concepts, the
expression of the intellectual lives of two peoplitsdoes not mean finding or explaining
reality, but assimilating a civilisatiof”. And the other way round, an interpreter may erpla
to a magistrate who does not understand, certgiresgions of the litigant speaking another
language, by a multicultural approach.
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Abstract:

The act of granting an adoption produces two mgpes of effects. The first type of
effect creates a bond of filiation between the aelopnd the adoptee, as well as family bonds
between the adoptee and the adopter's relatives.s€boond type of effect erases the natural
relation between the adoptee and the former pardnits also between the adoptee's
descendants on one side and the adoptee's natledives on the other.

Keywords: adoption, effects, the adoptee's name, the adsptessidence, the
adoptee's citizenship.

Introduction

It has been said that adoption is “one of the neblexpressions of generosity and
altruism through which we prove our solidarify’lts purpose is to ensure “the patrimonial
and non-patrimonial of children deprived of pardnpaotection or any similar protectior?”
Seen from a general perspective, adoption seemgoaderful solution” for adoptive parents
who are unable to establish a much-desired familytheir own because of infertility or
certain illnesses, as well as for natural parentsovare faced with an unwanted probferat
the same time, adoption is not a perfect solutleading to complications and difficulties
generated by both its specificity, but sometimesbgherent legislation, which is unable to
promote or guarantee the rights of the child.

1. National and international adoption regulation

On a national level, the lawmaker dedicates achipter of the Romanian Civil Code
to adoptions, more precisely Chapter I, artickd.-482 from Title 1ll “Kinship”, Tome Il
“Family”. These stipulations complete those of La®B/2004 concerning the legal adoption
regimé and governmental decision 350/2012 for the approfalethodological rules for
applying Law 273/2004 and of the organizational &mkctional rules of the Coordination
Council for the Romanian Adoption Office.

At the same time, the Convention on the RightstifdBer? sanctions in article 20 the
duty of the party statésin accordance with their national legislation,etosure alternative
care to children who are temporarily or permaneddgrived of a family environment or who
cannot be left in this environment, if their bagkrests are to be protected, and have a right to
care and special assistance from the state. Suehczen include especially foster care,

! Emese Floriarpreptul familiei,3rd Edition, C.H. Beck Publishing House, Buchar2et,0, p. 205.

2 Al. Bacaci, Viorica Dumitrache, Codrufa HageaBueptul familiei,C.H. Beck Publishing House, Bucharest,
2012, p. 219.

®To see: D.M. Brodzinsky, M.D. Schechter, R. Mazarenig,A fi adoptat. Gutarea de o vigi a sinelui,taken
from the bookBeing Adopted: The Lifelong Search for $ell, available online atvww, adoptiiromania.ro

* Republished in the Official Gazette of RomaniatPano. 259 from 19 April 2012.

® The International Convention on the Rights of @leild ratified by Romania through Law no. 18/1990,
published in the Official Gazette of Romania, Rano. 314 from 13 June 2001.

® E. Ciongaru, Drept international privat, “Scrigmanesc” Publishing House, Craiova, 2011, p. 18.
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"kafalah" in Islamic law, adoption or if necessgtacement in suitable institutions for the

care of children. In order to choose one of thedetions it is necessary to take into account
the need for a certain level of continuity of aldlsi education, ethnic, religious, cultural and
linguistic background. Moreover, article 21 higlhlig the importance of the best interests of
children in all proceedings related to their adopti

In 2009, the UN Committee on the Rights of the €mécommended that Romania
respect article 21 especially the best interestshdfiren and therefore shorten all stages of
the adoption process. Moreover, our country sighedrevised European Convention on the
Adoption of Children on 4 March 2009, passed iraSitourg and ratified by Law 138/2011.
These are some of the reasons leading to a newdaneen of Law 273/2004.

De lege lataadoption is defined by article 451 of the Romar@avil Code as a “legal
operation which creates a bond of filiation betwea€eopter and adoptee, as well as bonds of
kinship between adoptee and the adopter's relativesdeveloping this definition, the
lawmaker had thus taken into account the effectadufption - the creation of a bond of
filiation between adopter and adoptee, as welegallfamily ties between the relatives of the
adopter and the adoptee, from the date of the jiiiatial decision granting the adoption.

Beginning with the legal provisions mentioned ahave have defined adoption as the
complex legal operation which creates a bond @ftiidn, under the law, between adopter and
adoptee, and of lines of kinship between the adopiel the adopter's relatives.

The Romanian Civil Code gives a general definittdradoption which is completed
by the definitions of national and internationaloptions found in Law 273/2004, in its
republished form. These two concepts are explaioethe first time in our legislation, thus
putting an end to confusion between the two instiis, caused by the use of the legal
residence as a differentiating criterion.

Given the integration of our country in the Eurapé&ion, it has been noticed lately
that in certain cases Romanian citizens have coroeteadoption procedures domestically
right after securing the right to reside permaneati the territory of another country, while
keeping or reestablishing their residence in Romatespite the fact that they were actually
living on the territory of a foreign country. Howay subsequent to end of the adoption
process, these situations led to a number of diffees in terms of their recognition by foreign
state$, including the child's status within that countAt the same time, when foreign
nationals are granted permanent residence undéawhi;m Romania, it subsumes the idea of
domestic adoption - at the time when such adoptayesgranted both adopter and adoptee
should normally reside in Romania and thereforsumh problem arises in cases of adoptions
between a country of origin and a host countryhds been thus considered, given these
considerations, that there is a necessity to régsiguations such domestic not internatitnal
adoptions as soon as possible.

Likewise, the regular residence of the adopterdmpéve family and the child to be
adopted has been used as a criterion for a betigeimentation of the Hague Convenfion
The concept of regular/habitual residence is irgiregy being used in international legal
documents. Moreover, our civil code also uses thiecept of habitual residence, which
required that stipulations in Law 273/2004 be datesl with those from the code. According
to article 2 from the Law on the legal status obmttbns which has been republished, “an
internal adoption is any adoption where both thepaer or adoptive family and the adoptee

" E. CiongaruPrept international privat, ‘Scrisul Romanesc” Publishing House, Craiova, 2ppl125-27.

® In this regard, see: D. Buzducea, F. Lazar, Anegiaru, V. Grigorg B. A. Panait, Ramona Pop@irategii

de comunicare despre ada intre parinti adoptivi si copilul adoptat. Raport, Romprint Paper SRL”
Publishing House, Bucharest, 2013, p. 7.

® Convention on Protection of Children and Cooperatn international adoption, done concluded atHague
on 29 May 1993 and ratified by Romania through 18441994, published in Official Gazette of Romariart

I, no. 298 from 21 October 1994, with subsequergradments.
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are normally reside in Romania” and the internati@doption is “any adoption in which case
the adopter or adoptive family and the child taabepted usually reside in different countries
and, following the adoption, the child will haveeteame residence as the adopter”.

2. Overview of the effects of internal adoption

Varied in nature, the effects of adoption appedy anthe future, after the adoption
has been granted by the court.

The adoption has legal effects starting on the ddien the decision of the court to
grant the adoption is permanent. According to krtrel of Law 273/2004 on the legal status
of adoption, the court able to grant the adoptgothat in the jurisdiction of which the adoptee
resides. Based on the final ruling, the GeneralifegOffice shall issue a new certificate of
birth in the name of the adoptee, in which the &isleparents will be included in the box for
natural parents. The old birth certificate will kept and a reference to the new certificate is
made on it.

In accordance with the Romanian Civil Code, thstfand main consequence of the
adoption is the creation of a bond of legal kinslipcording to paragraph 1 of article 470 of
the Civil Code, the act of adoption establisheés@alge between the adopter, and the adopter's
family of course, and the child. Given that therent legislation covers only full adoptions,
the bonds of kinship are also created betweendkeethdants of the adoptee, on the one side,
and the adopter and his/her relatives, on the Hther

The relatives resulted from the adoption have aualunheritance vocation mutual
succession, just as the natural relatives in tasecfollowing the rules established by the
general legal principle of reciprocity vocation. Wéhsimultaneously opposed to and
concurrent with the constitutive effect, adopti@iso have an extinctive effect in the sense
that natural kinship between the adoptee and ttlestendants and the adoptee's blood
relatives cease. The only remaining effect of ratkinship is as an impediment to marriage.

In order to respect the child's right to an identilaw 273/2004 stipulates in article 67
and develops in the following ones, that the adspwell gradually inform the child that
he/she is adopted, starting at an early age, Wwéhelp of a specialist in the framework of the
department of adoptions and post-adoptions witha gervice. Furthermore, adopters and
adoptees are entitled to ask the competent aug®fdr extracts of public record documents,
which attest to the date and place of birth, bu#sdoot reveal the identity of the natural
parents or the adoption, aspects which we havadireiscussed widely in the section on
adoption principles.

This is the general framework of the effects of @ams, which can present the
following subtleties:

- the partial extinctive effect if the adoptee he thatural of one of the spouses. This
time, when the kinship is established through adopbetween adoptee and adopter and
his/her blood relatives, it only extinguishes tligation to the natural parent that is not
married to the adopter, as well as the blood redatof the natural parent. However, there is
no extinctive effect on the kinship between bloadtlers adopted by the same adoptive
parent or family.

- the constitutive effect is alone in the case dding the adopted child of the other
spouse and the bonds of kinship thus created atedatb those due to the effect of the
previous adoption. Filiation and natural kinshiptioé same adoptee poses no interest, given
that they ceased once the previous adoption hasdreated".

Also, if the person in a relationship and livingthvihe unmarried, single adoptive
parent adopts the child, this produces similarct$féo those of the successive adoption by the
adoptive parent successively adopted by the peadoptive parent, single and unmarried, is

10 Al. Bacaci, Viorica Dumitrache, Codrufa HageaBueptul familiei, C.H. Beck Publishing House, Bucharest
2012, p. 192.
! Emese FloriarDreptul familiei,3rd Edition, C.H. Beck Publishing House, Buchar26t,0, pp. 592-593.
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in a stable relationship and living, and gives tigesimilar effects subsequent adoption by
foster parent spouse. Article 6 paragraph 3 froenLiw on adoptions stipulates that the legal
stipulations relating to the child's adoption bg 8pouse of the natural or adoptive parent, as
well as the child's name, residence, rights andesludf parents and children, exercising
parental authority, inheritance rights, identityppes for the child born out of wedlock with an
established legal filiation to both parents arbéaapplied accordingly.

Adoptions do not produce any effect on the existiligtion between the adoptee and
his/her descendants.

A second category of effects concerns the relatipnbetween the adopter and the
adoptee. In order to regulate these, article 4@t fthe Romanian Civil Code states that the
adopter has the same rights and duties towardadbpted child as the natural parent, i.e.
both those is concerning the person of the chilil those concerning the child's property. In
other words, exercising parental authority musydrd undertaken by the adopter alone. The
only exception to this rule is the situation whéine adopter is the spouse of the natural
parent, in which case the parental rights and dugiall be exercised jointly by the adopter
and the natural parent, an exception which theeatirawmaker is quick to make in article
471, paragraph 2 from the Romanian Civil Code.

The adoptee's rights and duties towards the ad@peeithe same as those of any
person towards their natural parents. The adopthether underage or of age, integrates the
adoptive parent's family and enjoys the same Istgdlis just as any blood descendant. It fits
into his adoptive parent family like a natural dastant thereof, whether we are talking about
minor adoptee or about the major and enjoy the shagal treatment provided natural
offspring. Article 471 paragraph 3 from the Roman@ivil Code reiterates the principle of
equal rights of children stipulated in article 260

If the adopter does not properly exercise his/hghts and duties, he/she may be
deprived of parental rights. This penalty does awattomatically lead to the dissolution of
adoption, because it can be waived by the courtvéder, such a situation can lead to the
dissolution of the adoption, in accordance withclt476 paragraph 2 from the Romanian
Civil Code, in case the adoptee has to be protaatddr the law, if it is in the best interest of
the underage adoptee.

In case both adoptive parents are sanctioned,aine¢ may appoint a guardian or one
of the safeguards provided by law and the childtrhasheard in the process.

After the adoption was granted, there are a nurabeonsequences relating the name
and residence of the adoptee who receives the wérttee adopter. When the adopters are
married or the adopter adopts their spouse's cmid they have the same surname, the
adopted child shall bear this name. If the adopteysnot have the same surname and
misunderstandings arise, the court will decide ribee of the adoptee. Current legislation
also stipulates the possibility of changing thenanme of the underage adoptee, although not
in the case of an adoptee of age with full legglacay. This is possible when the adoptive
parents request it, there are solid reasons and@hear old adoptee has consented to it.
Subsequent to the adoption, the change of the aelgpsurname is only possible through
administrative means, as stated by governmentahamde 44/2003 on the name change
through administrative means. If the adoptee isaaied person bearing the same name as the
other spouse, the adopted spouse may take the ofaime adopter, but only with the consent
of the spouse before the court granting the adopt®egarding the home of the adoptee, if
underage, will be home to the adopter or adoptweilfy. Article 92 from the Romanian Civil
Code establishes the rule that the residence afriberage adoptee without full legal capacity
will be the home of the parents or the home ofggheent with a stable residence. If parents
have different, separate homes and cannot agreehere the child will live, the court will

12 Emese FlorianiNoul Cod Civil. Comentariu pe articol@rt. 1-2664), C.H. Beck Publishing House, Buchiares
2012, p. 513.

35



SHORT REFLECTIONS ON THE EFFECTS OF DOMESTIC ADORE

decide taking into consideration the best inteoéghe child, as well as what the parents and
the child have to say.

The adoption can also have effects on the natignafithe adopte€. According to
Law 21/1991 Romanian citizenship is acquired bgraifjn citizen or stateless child if at least
one of the adoptive spouses is a Romanian citizehtleere is only one adopter, he/she is a
Romanian citizen. If only one of the adopters iR@manian citizen, the citizenship of the
adoptee will be decided jointly by the adoptersq @inthe adopters do not agree on the
nationality of the adopted child, the decision Wi taken by the court granting the adoption,
taking into account the best interests of the childhe child has turned 14 and his/her
consent is required. If the child is under 14 buteast 10 years of age his/her opinion is
compulsory and taken into consideration, dependmtheir age and maturity.

Last but not least, the effects of adoption areilagd by the Law on adoptions which
includes a whole section in which the conditiond #re way is informed on the adoption and
the family of origin as well as the general juralistatus of adoption information, starting
from the principle of confidentiality of informatmon adoptions announced by the article 474
from the Romanian Civil Code.

Conclusions

The way in which our legislation regulates the efeof adoption is similar to the
provisions sanctions in the European Conventio8tadsbourg. In accordance with article 11
from the Convention, the adopted child becomedlarfember of the family of the adopter(s)
and has the same rights and obligation in relabaihe relatives of the adopter(s) as the child
of the adopter, whose parentage is legally estaalis The adopter(s) assumes parental
responsibility for the child. The adoption ceaskes legal relationship between child and
father, mother and family of origin. Exceptionaltiie official or unofficial spouse or partner
of the adopter shall retain the rights and duttegards the adopted child if it is his/her child,
unless the law stipulates otherwise. With regaodthé termination of the legal relationship
between the child and the family of origin, the @ention allows the contracting states to
stipulate the exceptions to certain aspects suclhaschild's surname, impediments to
marriage or common-law marriage.
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Abstract

The Constitution is the fundamental law of a MemB&te governing the organization
and functioning of the relations between public hauties and citizens rights and
fundamental freedoms, and ways to guarantee them.

The Constitution is the supreme law in the statis, at the top of the pyramid and it is
the source of all legal documents and legal regulat

Supremacy of the Constitution is ensured througaféettive mechanism resulted in a
legal institution called constitutionality of lawsontrols, including all procedures through
which achieve verification of low compliance witbnstitutional provisions.

Keywords: Constitution, the supreme law of the state.

Introduction

The Constitution genesis required a lengthy tif@onstitutio” word in Roman law,
designate laws emanated from the emperor. Impeoiastitution, as Gaius sajds what the
king decreed, dictates or what sets by létter

The first constitution appeared in England in 1&lith the adoption of the Magna
Charta Libertatum but her training process conthwadter the genesis of the written
constitution.

In the feudal period, the term constitution desigriose rules on the organization
and functioning of the state, guaranteed certaghtsi and freedoms, which resulted in a
limitation of the powers of the monarch.

“Enlightenment” brings a new movement that is cbasbnalism movement that aims
to replace traditions with a written constitution.

Constitutionalism, historically speaking, is offeres aimed at establishing the
separation of powers - the basic functions of thetes According to the precepts of
constitutionalism, the constitution had to be atemn paper

The first written constitution of the United Stat@onstitution was adopted in
Philadelphia in 1787, but preceded by the congiitgt of American States issued under

! In the constitutional doctrine there is no singtent of view on the genesis of the constitutionnr® authors
argue that it first appeared in England by adoptifgertatum Magna Charta, being a customary cautiit,
other authors show that the genesis of the cotistitis when the first written constitution appesre

2 Roman legal advisers — II-nd century.

% Institutiones — «Constitutio principi est quod inptor decreto vel edicto vel epistula constituit».

* They were subsequently adopted Petition of Ri¢titions of Rights) in 1628, Habeas Corpus indl@fie
Bill of Rights (Bill of Rights) in 1689, the Act &blishing the succession to the throne (Act ofl&sent) in
1701, the Reform Act 1832 Parliament Act in 1918 4849, the Act of 1958. All these acts are conside
essential and are ongoing today.

® |. Deleanu, Constitutional Law and Political Instions — Treatise — vol.l, Europa Nova Publishltguse,
Bucharest, 1996, p. 258.
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English rule adopted their own written constituti@ng. Virginia - 1776 or the State of New
Jersey - 1777) before the adoption of the Fedevak@ution.

In Europe, it is the first written constitution &fance, adopted in 1791, and later,
other countries have adopted written constitutidike Sweden in 1809, Spain in 1812,
Norway in 1814, Holland in 1815, Greece in 1822gksen in 1831, etc.

After that, “states have adopted constitutions eodstitution became not only the
fundamental law of a state, but also political degal document which mark important
moments in the development of socio-economic atitigmlegal states”.

Constitution is the fundamental law of the stateiciwhincludes general rules and
principles by which the state is organized, areanized and function state authorities, are
established fundamental rights and freedoms andgharantees.

Due to its quality, the Constitution is at the @nle of legal documents, thus it is here
an important consequence that all laws must belolese in compliance with constitutional
norms, must be complied with that. “It can be regdr as sacred and inviolable precept
principle that the constitution is supreme legatem of a Staté”

Supremacy of the Constitution, as stated in therditire, appears as something
natural, as such term is used in most cases, lauttone have been used other names such as
the highest legal value, super legality (M. Preltte supreme law (G. Burdeau) or the law of
laws.

Constitution of a State ranks primarily within dsganization and is the source of all
legal regulations.

Some authors show that the supremacy of the Cotigtitis based on the content and
form, in this regard talking of a material and enfial supremacy.

Thus, the force of constitutional provisions mustdonsidered from a double point of
view. It always comes from their content - matesipremacy - and sometimes in the form in
which they are enacted - formal supreniacy

“Substantiating material supremacy is that the kasva whole is based on the
constitution; it is the fundamental rule of anydégctivities taking place in the state. Material
superiority of the constitution by the fact thathalds powers in reality, creating skills, it is
necessarily superior authorities are invested thigse skills®.

The same author considers formal supremacy as rargea of the rule of material
conditions shape the development and modificatibwamstitutional texts exhibited great
strength of constitution. These form conditionsed®ine the division of the supreme law in
rigid and flexible, only rigid constitutions enghei formal supremacy of the constitution.

The literature of our country from the same perspecshows that the fundamental
law is superior to other laws and regulations bsedexpresses more directly the will of the
people™.

Binding nature of the supremacy of the Constitutiomplies that no constitutional
revision cannot remove nor to the material sidtheeithe formal sidé From the material
supremacy of the Constitution (as the same autigbiights) two consequences arising:

a) any legislative enactment of law cannot exist i§itontrary to the Constitution, and

b) Constitution creates only skills, whether it papedfic skill to a particular body, as
long as itself does not provide the possibility ammhditions of re-delegation, this
body cannot surrender jurisdiction to another Btdyelegation of power forms is

®|. Muraru, Constitutional Law and Political Instiions, Actami Publishing House, Bucharest, 19982p

"|. Deleanu, op.cit., p. 273

8 G. Burdeau, Manuel de droit constitutionnel, RhBh et R. Durand-Anzias, Paris, 1947, p. 49.

° |dem, p. 50.

9 p.C. Dinisor, Romanian Constituion commented, Title |. Geh&w@nciples, Universul Juridic Publishing
House, Bucharest, 2009, p.100.

" Ibidem.

' Ibidem.
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impossible, but material delegation is not, suchtema is provided as a material

power is conferred to regulate the shape of wiliclwhs his own®.

Further, it shows that “formal supremacy of the §tgation consists, on the one hand,
in special procedures and bodies that contributeeadoption and revision and, on the other
hand, in the fact that it creates principles proces by which other rules will be adopted, any
rule that does not comply with these proceduraswvalid, that is not legal norm. Therefore,
the laws related to the Constitution in two wayse anaterial, of compliance, and one formal,
of validity. Control of validity should always prede the control of compliancé”

In another view, it is considered that the consttuitself pulls its content from a
certain supremacy, “it consists of capital ruledioh, in a certain way, the basis of all
political rights legislation and private law. Sutlastery takes not only a political character”
Further, it shows that political rule is accentdaty its written character, while the legal
supremacy of the constitution is based on rigiditiffness would not be possible without the
written character.

Other authors consider that the supremacy of thastitation is based on the
fundamental principles of organization and funamgn of the State, as follows:
— principle of legality, with the argument that thes close connection between legality and
constitutionality.

In this regard, it states that “if the principle lelality requires compliance at the
forefront of constitutional norms, we must adméttkthe legal supremacy of the Constitution
is based on the principle of legality, as determiibg the content of this principl&’

— principle of democracyin this respect showing that the Basic Law is ohthe principal
means of achieving the organization and activioéghe government, of democracy, the
exercise of state power by the people who holdsreign state power in any mode
democratic.

— principle of the uniqueness of the governmentwhs legally own socialist constitutional
doctrine. This view can be studied only from advisal perspective or in conjunction with
other doctrinal opinior%

Through The Constitution is legitimate power, @ferred authority to governors, is
ensured legal in the state, are established thgaes between public authorities and between
them and the citizens, are enshrined and guarantg®d and freedoms. The rules contained
in the Basic Law have legal force superior to angs of a state system of legal norms.

Kelseri® show that law is not a system of legal rules|aalated at the same level, but
a building with several floors, a pyramid; in otlveords, a hierarchy consisting of a number
of levels or layers of legal rules, the top of whis the constitution.

The Constitution is the fundamental legal docunteat enjoys supremacy over all
other legal acts. Supremacy of the Constituticaneg®@mplex concept whose content we find in
its political and legal values, showing the domirewnf the Constitution in the legal system,
but also in the entire socio-political system ctate.

13 Hauriou, Précis de Droit constitutionnel, secoditi@n, Paris, p. 265, cited by D.Caflisor, op. cit., p. 100.

1 D.C. Danisor, op. cit., p. 100.

15 3. Barthelemy, Traite elementaire de droit comstinnel, Paris, 1928, p. 189.

6 M. Lepiditescu, The general theory of constitutional revigfwaws, “Didacti@ si Pedagogia” Publishing
House, Bucharest, 1974, p. 43.

7 |dem, p. 64

'8 See extensively, A. lorgovan, Constitutional Lawd @olitical Institutions. General Theory, PublighiHouse
“J. L. Galleries Calderon”, Bucharest, 1994, p. 80.

19 H. Kelsen, Austrian jurist, philosopher and teaqli®81-1973), where aa is the proposed creaticheofirst
Constitutional Court of Austria. Kelsen has builhiararchy of rules is based on the Constitutioguimg that
legal rules should be applied by the judiciary awod the politics. In his view, the Court is to d#eiand not
political power.
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Therefore, the Constitution is the supreme lanhm gtate and has an essential role in
organizing the entire socio-political system, legadonomic and cultural center of the state.
The Constitution is the source of all regulationghe economic, political, social and legal.
Supremacy of the Constitution is a legal politiggbup and is based on the totality of
scientific “of economic, social, political and lddactors are closely related and interaction
and to be seen in relation to the constitutiorhefrtindivisibility” .

Conclusions

Supremacy of the Constitution is its quality, whigbsitioned it on top of all state
institutions and businesses, making it a legal palitical reality, not just legal. It is a
complex notion comprising elements that ensurepaesoe position in the entire state system.
Supremacy of the Constitution is having an hiswraharactéet.

Compliance with The Constitution, its supremacy #mel laws are mandatory, rules
value as principles are enshrined in the Consbiteiti

In order to ensure the supremacy of the Constituti@s created constitutionality
control, control in our country within the exclusiyurisdiction of the Constitutional Court of
Romania. This is the most important legal guaraotesipremacy of the Constitution.

To achieve this control body responsible for thite@ must be independent and
impartial, without allowing the interference of fimls in its otherwise would violate the
constitutional order of the state. As shown in thterature, “free interpretation of
constitutional provisions mean violation of the damental law and democratic principles
specific to the civilized world®.
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Abstract

Environmental law has proven itself to be a majtralienge to all traditional
branches of law, given its “horizontal’ perspectivand functioning, by encompassing
elements and institutions from almost all of thesmd by offering new insights and
approaches to long consecrated concepts and juaidieechanisms.

The relation between civil law, one of the oldestdé of regulation of any legal
system, and environmental law, a creation of the KXth century, have proven itself to be
not only intriguing and original, but also necesgam view of the creation of the juridical
structures fit to face the imperatives of the shcszientific and economic developments
currently in course. By interfering with elementasgncepts, such as property right and
patrimony, environmental law has brought up the apmity of creating new juridical
theoretical structures, corresponding to the actoatessities of the beginning of the XXilst
century.

This paper proposes construct following these lirtege environmental patrimony,
having as theoretical models both the concept dfipany, consecrated by civil law, and
common or natural heritage, as accepted in inteoral law. As practical aspects, we turned
to the environmental protection mechanisms alreadyexistence, thus to give a more
complete and functional structure as possible.

Keywords: environment, patrimony, property right, absolutanitations, owner,
titular, holder, heritage, nature, internationalplution, domain, tradition, innovation, civil
regime, environmental regime, science

Introduction . Property, patrimony, heritage.

Despite the absolute character, unanimously acckpitthe property right, as it has
been consecrated by the elementary regulationspfcavil code legal system, all along the
second half of the XXth century, thee limitationsl ghe restrictions imposed upon it have
exponentially grown, apparently depriving the ownénumerous prerogatives regarding his
own goods. A great deal of these limitations hawartorigins in regulations regarding
environmental protection; in this sense, a goodwepie resides in the Romanian Constitution
of 1991, at article 44 paragraph 7, as revised 002, which states that “the property right
obliges to the respect of the encumbrances reletezhvironmental protection and assuring
good neighborhood, and also to the respect theratheumbrances which, according to law
or custom, are charged to the owner.

From the contents of these provisions, it ensurasreset regulations pertinent both
to environmental and urbanism law have a significaale in the limitation of the
aforementioned prerogatives, on the purpose of raggua common objective which,
according to the law maker, justifies all the deteints to the property right. As long as there
are accepted “limitations” and/or “restrictions” ofany nature, we appreciate that they do
not actually interfere with the base nature of fineperty right.
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In an opinion present in the French jurisprudénpeoperty is the right in virtue of
which a person may profit from a certain good, isease of obtaining all possible benefits
from it, and the encumbrances imposed by law doimtetfere at all with the “empire” of
property. Thus, according to the principle of seugnty, it does not have to be confirmed at
every moment, by an evident manifestation of itsohltte character.

Related to the exclusive character of the ownerergmatives, another case law
opinior?, supporting a similar approach, states that thatdi to the property right are
exclusively external and do not influence the esseaf the right, but only some prerogatives
related to use. According to the same opinion,ekiernal encumbrances do not affect the
exclusive status of property, because they do mglyi mixing in the relation between the
owner and their good. We consider that such anaggpion would gain even more pertinence
given that such forms of common property, collexfproperty, indivisible property, the right
of superficies, land rent etc. are to be taken autwount.

A regulation of major importance, both practicatigd theoretically, deemed to be
mention within this paper, is the French Chartd'elevironnement (Environmental Charter)
of April 28th, 2005, a regulation of constitutionstitus that provides, among others, that
“‘environment is a common patrimony of the natioddwever, such a statement is not quite
new to French law, give that it states once moratwyas previously provided by article L
110-1 of the Code de I'environnement (Code of tmi&nment) regarding the common
patrimony of the nation, its elements being “spacesources and natural environments, sites
and landscapes, air quality, animal and vegetatispebiologic diversity and balances to
which they contribute”, but also water, according drticle L 220-1. Another French
regulation, this time Le code de l'urbanisme (Cadeurbanism), includes in the national
patrimony “the entire French territory” (articlell10).

First consecrated within international law, knowwarious forms and formulations,
the concept of common patrimony/heritage has ethteoenpletely in the juridical world and
can no longer be ignoréddespite the official English terminology of “conom heritage”, we
will opt for the term of “patrimony”, to be able tamphasize more easily the connections with
the concept of patrimony from private law, used nhain civil law systems (see French
“patrimoine” or Romanian “patrimoniu”).

The doctrine has stated that “It is more and meréeatly that certain forms of usage
of lands can lead to their degradation, or evethé&ir extinction. International ecology law
and international economic law can do nothing banjegate, for the future, in view of
diminishing sovereignty that, at their best, protedoe inefficient, and at their worst, has
proven their noxious naturé”lt is difficult to imagine, in such conditionshat forms of
sovereignty thus “condemned” are limited to Stateegeignty.

By re-organizing the relations between individualsd goods, as imposed by the
technological al scientific evolution and the apjpam of the global environmental
phenomena, the concept of common patrimony/herifag@@ounds a re-analysis and re-
thinking of the relation between private and gehiri@rest, from a perspective that extends
the historical studies of the jus-naturalists agmblk to the recognition and acceptance, within
the positive law, along with the sovereignty of tbener, asserting and accepting the
prerogatives belonging to the collectivity, bedtional, European or extended to the frontiers
of humanity.

! Marquis de Vareilles-Sommiérdsa définition et la notion juridique de proprietRTD civ., 1905, p. 443.
2T. Revet, Le Code civil et le régime des biensgiions pour un bicentenaire, rev. "Droit et pabiime”, mars
2004, p. 20.

® Francois Guy Trébulle, Environnement et droit Hess, vol. "Le droit et I'environnement”, Tome Géen,
Dalloz, Paris, 2010, p. 85-115, 130.

“ P. Juillard, Rapport francais de droit internagiopublic, vol. "Travaux de I'Association Henri Gapt", La
maitrise du sol, t. XLI, Economica, 1990, p. 189.
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2. A new form of domain separation

In the light of those presented up to this paintpnmon heritage can be regarded from
two points of view, on the one hand according ®ittdividual and collective aspects, and on
the other hand, from a “monist” perspective, actwydo the property law corresponding to
the immovable goods. The limitations, especially émvironmental ones, imposed upon the
owner’s prerogatives, are actually a reflection tbé numerous interferences in their
relationship with their goods; moreover, such cosidns make unacceptable the former,
according to whom, beyond the limits of the abssiatof the exclusive character, (almost)
anything is possible. In such conditions, the owgaar follow his almost unlimited freedom to
act within this exclusive space, without needingaathorization, and under any form this
freedom can take. Instead, being a form of masgerspecific to a collectivity, common
heritage, without excluding the owner, imposesua trco-property” over his elements, and
can state, at least from this point of view, thd ehexclusivism,

Thus, this “new juridical environmental order” i®olming pithier, “menacing”
individual’'s ownership over certain goods, be theyvable or immovable, but also having a
specific character, be it cause of the necessithaf protection, be it in view of preventing
and limiting the harms to the environment, and isigait with the collectivity, as guardant of
the application of the environmental measures.

It is to be observed that, in the context of refjokes regarding common heritage,
under its various forms, a secular return to theiversal” or “sacred” domain, a concept
specific to European medieval law, identified bg theologians of the ages as belonging to
the godheatl Despite the fact that the writers of the Frenbkagoleon) civil code have
excluded — no without some complaints — such aa, itles distinct domain of property has
discretely appeared, under the auspices of intemadtlaw. It bears upon the goods and
confers to the collectivity a direct ownership otee ones that simultaneously fall under the
regime of the universal domain or common heritduyg,also under the private domain, the
property right respectively

The issue of the revival of the “universal domaiam’concept specific to a certain form
of social and political organization, long gonenist at all pertinent, given that it has been
imposed in an age when restrictions to owner’squatives were limited, and they could be
imposed solely by referring to the general interesthout mentioning the fact that the good
could belong to more than one patrimony, and witheowdirect approach to the concerning
good.

We consider that the most important input of enwinental law, to this regard, resides
in the fact that when it consecrate the less pamtircharacter of defending the owner’s
prerogative of disposition of the good, it bringsth the idea of abustjsmeaning the
prerogative to dispose not solely legally, but gigysically, of the good, in its materiality.
Thus, it structurally menaces a specific attriboft¢he property right, the one that it is often
considered as its most complete expression.

Environmental law forbids such a perception regaydproperty, specific to the
juridical theory of the XIXth century; for instancen a phrase of French professor
Demolombé, “property confers to the master a sovereign pomer their good, a total
despotism”, we find an ideology that has becomelatetd, obsolete, absolutely unacceptable

® E. Zaccai, Générations futures, humanité, nature: difficultées collectifs pour la protection de
‘environnementvol. "Le droit saisi par le collectif', Ed. Brwgt, Bruxelles, 2004, p. 275.

® M.-F. Renoux-Zagamé, Origines théologiques du ephmoderne de propriété, Libraire Droz, Paris, 7198
200, 247.

"1dem

# Rémond Gouilloud, Le droit de détruire. Essaylsuiroit de I'environnement, PUF, Paris, 1989,7%. 2

° Charles Demolombe, Cours de Code Napoléon, volPBfis, 1861, p. 462
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given the evolutions of the destructive powers to$ t‘despot” that, most of the time, is
proven to be far from enlightert®d

The restrictions imposed to the owner’s prerogativave acquired such an important
nature, that they can no longer be considered ¢&xcep The notion of common patrimony
imposes that, beyond the social function of propdttcan be seen as the transposition of
concurring mastery over a certain good, in the exdndf a new form of “universal domain”.

The originality of the concept of common heritgggfimony and, in the same time,
the element that separates it from the privaterpatry, in the form it has been analyzed by
Aubry and Rau, resides in the fact that it detadkssdf from the traditional liaison that
patrimony has with the individual, its holder, t@ate a new link, to the collectivity. Thus it
can confer to all its members a new individual tjgkcognized for every human being that
“dismembers” the tradition property right The argument of the lack of juridical personality
of this collectivity can be hereby rejected, givémat the members themselves of this
collectivity (citizens of a certain state, Europeatizens, all the human beings etc.) become
holders of this common patrimony/heritage, of whilsy cannot be bereft. The institutional
infrastructure implied in such a process, and eilsweating a legal regime of protection, does
not a priori involve the existence of a properghti such structures being solely managers or
gerents of those goods.

Perceiving common heritage as a “domain” would léadaccepting an idea of
returning to a socialized conception, a limited ,gmerhaps, a more utilitarian view upon the
property right>. Obviously, it is not a return to the feudal ordeor a turning to socialism
and/or communism, but it is important to noticetthallowing a new purpose and starting
from the remarkable scientific progress, we findjualitative division of the prerogatives
regarding certain goods, thus allowing the obsemaand, eventually, the preservation of
their “public” aspects.

Once the good has been integrated in many domneigimes, the domain of property
and the collective domain respectively, the jurtapon of the credentials regarding a
differentiate power may lead to a more strict resppé these diverse aspects and, moreover,
of the plurality of its functions. In such conditg using and disposing of the elements of
common heritage are necessarily affected by tmeiusion in one such patrimony, which
makes the owner and also the collectivity that gasahem, “guardians” of the good and a
voucher of its diverse uses. Identifying the conseges of the existence of common
heritages may also enrich case law, especiallgpecets of administrative law.

Environmental law reveals, thus, an evolution @& #tructure of property law itself,
towards a form of collective mastery, renouncingaims of absolutist claims, be it private,
collective or state.

3. Property in its environment

It is not necessary to recall that property rigbesl not exist solely in regard of a
certain good, but also in relation to other induats or entities that, even though they are
strangers to the relation between the owner andgbed, are required to respect it. Because
it implies complex relations between individualsdagoods, environment cannot be fully
comprehended but with regard to the concrete atréragly complex reality, where property
right plays a most significant role. Thus, the aptcof neighborhood comes forth as most
essential.

1% Francois Guy Trébulle, Environnement et droit Hesis, vol. "Le droit et I'environnement”, Tome &éen,
Dalloz, Paris, 2010, p. 85-115, 130

1 G. Morin, Le sens de I'évolution contemporainedchit de propriété, vol. “Le droit privé francais milieu du
XXe siécle. Etudes offertes a G. Ripert", t. Il, D& 1950, p. 15.

12 E. Meynial, Notes sur la formation de la théoniedbmaine divisée, vol. "Mélanges Fitting" I, Mpatlier,
1908, p. 419.
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3.1. The notion of neighborhood

It is well known, in the legal doctrine, that thiesf court decisions mentioning and
consecrating the concept of “neighborhood troubles’e been pronounced in cases that we
can appreciate, from our present perspective, iag la@nong the precursors of the concept of
the human right to a safe and healthy environm8aoth an observation has its specific
meaning, given that, as civil law has never begatlstindependent or strange to the problem
of the environment, it has been brought to thentite of the legal order precisely in
questions regarding good neighborhood.

We must recall, in this context, an interesting agm beyond its caricature aspects,
that allows underlining certain essential aspedt®w paper. Thus, French doctrine has
concluded that “for the specialist in private lawnvironment means, first of all,
neighborhood™® From an environmental perspective, such a stateneeminds us that this
notion has an essentially relative character, ealhedn its geographic aspects, because
currently, it cannot be limited to the main meanoighe term, of spatial join or proximity.
From this point of view, we can appreciate that eracheighborhood troubles, especially the
ones related to pollution, redefine the frontiefsneighborhood according to the area of
exposure of the trouble Be there sounds, stenches, or vibrations, andngithe
transboundary (or even global) character of pahutand its effects, neighborhood in itself
will lose its initial meanings. Thus, in the preseonditions, the distance implied by the
concept of neighborhood becomes relative, surpgssime geographical limits of the
immovable good in cause.

For instance, if the trouble is solely an aesthetie, the limits of neighborhood may
extend, surpassing an entire visual panorama. Atldei trouble is linked to emissions of
dangerous substances, chemical or radioactivebdheadaries of neighborhood extend to a
planetary level.

Moreover, the assessment according to which “enuilent means neighborhood”
allows emphasizing a multitude of such “neighbodsjo For a long time, as shown, this
notion has not been comprehended but as a mateigthboring, concrete, between two or
more plots of land. Currently, also from a privédes perspective, beyond this version, one
must also consider personal neighboring, that snitelividuals that are not necessarily
connected to the concerning fields (immovable gpdus a property relationship For
instance, a contractor, as an “occasional neighloari cause a trouble to the occupant
(locator) of a neighboring apartment; in this dimm, French case law has retained the
existence of an abnormal trouble (Civ. 3e, 30 L®&®8, Bull. civ. Ill, no. 144; RDI 1998),
even if none of the individuals concerned had beeractual owner. Such a plurality of the
forms of neighborhood shows that it is a domail &tibe explored. And yet, as it has been
described by the doctrine since the beginning ef XthXth century, it allows us today to
notice and solve the difficulties created by thexgstence of the interests between which a
just balance is needed.

It seems to us that this notion, well anchored he taw of goods, allows the
integration of the aspects regarding environmeptatection. Such an integration is not,
though, unlimited, and can raise a number of qoestiespecially regarding the means of
repair, and if they can actually produce spec#suits.

4. The possibility of an environmental patrimony

If we accept the existence of a juridical structwerthy of bearing the name of
“patrimony” in environmental law, we must studysiarting from its components. Even if we

13 Francois Guy Trébulle, Environnement et droit Hesis, vol. "Le droit et I'environnement”, Tome &éen,
Dalloz, Paris, 2010, p. 85-115, 130.

4 M. Boutelet, La place de l'action pour troublevdésinage dans I'évolution du droit de la respoiiisatzivile
en matiere de I'environnement, vol. "Cahiers dutdles entreprises”, 1999, p. 6

3V, Fournel, Traité du voisinage, t.1, 4e, Ed. Tafaris, 1834, p. 24-34.
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are tempted to use concepts consecrated and cdramgprivate law, their specific meanings

will differ, considering mainly the particularitiesf environmental law, and also because we
cannot accept that doctrine and terminology areegragied and adhering to certain distinctive
units, at least in aspects concerning the concepiatimony. In such conditions, we are

obliged to use terminological loans, but in the saime, we are trying to keep, as much as
possible, the first meaning of the terms, adapbdédjously, to the rigors and imperatives of

the environmental law problematic.

An environmental patrimony can be an imperfectexfbn of the civil law patrimony,

a transposition of its traditional characterisiicsa field where such a term has been used in
an almost improper sense, giving it its well-desdrimportance and precision.

As shown earlier, we prefer to use the term enwirental patrimony/heritage instead
of already consecrated forms, such as naturalmnoan heritage, because the latter two refer
to elements of nature, seen as themselves, in itidiriduality. But “environment” implies
the existence of a system within which, betweelsdheements, be they natural or artificial,
we encounter interconnections, just as they exastvéen the environment itself and the
human being, in the widest meaning of this notion.

We propose to regard these elements of the envenhfmrom a theoretical approach
closer to reality, to adopt an ensemble view okierdglanetary ecosystem, to better emphasize
the importance and contribution of each of thernthoptimal functioning of the system. In
the same time, we would incline to bring an innoxatspect to this patrimony, namely the
effects of one element over the other, and the iwayhich appear and exist interdependency
relations, essential to the existence itself ohsuatrimony.

Even if such considerations did not know a direcidjcal expression, they have
already been partially overtaken and consecratedali@ady shown, by concepts such as
common or natural heritage, institutions created-@nch law at the beginning of the XXth
century, imposing a special regime of protectioeraw certain kind of goods, that needed to
be conserved and kept in good state, to the besfelitmanity, hereby including present but
also future generations.

With the appearance and emergence of environmiantathese points of view could
not limit themselves any more to episodic presemmeasational regulations or international
conventions. Thus, protecting nature has turnean fan almost formal obligation, adjacent to
recreational or entertainment needs, into an inperaf the survival of the human species on
this planet. As natural resources are characterizearently, both by scarcity and
tenuousness, and in the future a real penury has foeeseen, concerning basic resources as
water and soil, a legal regime of protection, bo#tional and international, has become
absolutely necessary.

In such conditions, and given the mechanisms ajr@aéxistence and functioning in
this field, we dare to propose the conceptualiratind actual creation of an “environmental
patrimony”, independent from the natural heritafyeaaly accepted, to confer to the elements
of nature a special legal status, to impose theteption and preservation in satisfactory
conditions to their exploitation and capitalizatid@oth for present, but more importantly, for
future generations, to determine the strict regutafor this exploitation and, last but not
least, to become aware that the only titular odéobf such a patrimony is none other than
humanity, as a whole and its most juridical meamaosgsible.

Given that although it can be limited to naturabde bearing economic value, such a
structure must envision also the fact that pregifgé economic mechanisms, newly created
in this domain, such as exploitation permits fortaie resources or pollution certificates,
bring a major contribution to consolidating an enéal regime of protection and, in the same
time, sustain the fundamental distinction betwesmiagical utility of the environmental good
and its economical utility.

Even if such a juridical construct is far from bgim reality, we appreciate that, such as
the patrimony of civil law has been identified aswhtoured by Aubry and Rau, starting from
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its functions, the same can happen in environmdatal where, by its special functions of
protection and preservation, such an environmgra@imony can be conceptualized.

Conclusions

This conceptual evolution, from an institution ¢ezhsolely for private purpose, to an
instrument of international environmental regulatibas proven itself to be much more than a
theoretical attempt to explain the liaison betwegstrimony, heritage and all other
intermediary form of ownership and/or mastery avatural goods. It has become, due to the
recent changes and evolutions of perception, anesgn of the imperatives and necessities
of the “environmental revolution”, a tool much neddin view of creating a special legal
regime for all goods and resources, in respechéoprinciples of sustainable development,
preservation and protection of the environment dast, but not least, even if it may still
sound pretentious, the survival of the human sgexsea whole.
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Abstract

The non-compliance of the debtor's obligations dielead automatically to the
termination of the contract, even if a legal or antractual resolutory clause is incident.
Rescission by operation of law makes that the tountervention to be limited, compared to
the case of unilateral and judicial rescission.

Keywords: rescission, termination, formal notice, non-perfamoe, judicial review.

Introduction

The concept of rescission has evolved accordinfpécsocio-economic needs, so the
Romanian legislature, by regulating the new Romau@avil Code, has partially aligned with
the trends reflected in contemporary legislation.

1. Legal consecration of the analized expression

Rescission of the contract is one of the most esiergemedies that may be used by
the creditor, in case that the debtor fails, withjastification, to perform its obligations. Since
the main effect produced by rescission is the #&baoliof contractual relationship, it was
considered that the final part of the text of Ai821 of Romanian Civil Code, establishing the
grounds for termination of the contract, it alsters to the resolution, when it states: "as well
as any other cases provided by law"

One of the phrases employed in the new regulatiosceptible to interpretations, is
the one used in drafting art. 1550 par. (2) of Riara Civil Code, which, referring to the
operation of termination, provides that "rescisstan operate of law". In order to determine
the real meaning of this phrase, we will recourseseveral rules and arguments of
interpretation.

2. The motivations drawn from a teleological interpetation

The new Romanian Civil Code establishes severahdoof recission, in terms of its
source: judicial recission, unilateral recissi@ydl recission and conventional recission.

Of all these forms, only about legal and convergiaescission it is stated that are
operating of law. Researching the history of depelent of the new Romanian Civil Code,
we find that, in its original form, shaped by thavi no. 287/2009 the operation of the
rescission by law was not provided. Specificallyt.1500 of the Romanian Civil Code
consisted of a single paragraph, which establishathteral and judicial rescission of the
contract. Consecration of legal and contractuatissgon that is operating of law was
achieved by introducing para. (2) of art. 1500l Romanian Civil Code, through art. 190

! See I.TurcuNoul Cod civil. Legea nr. 287/2009, Cartea a Vaspre obligaii, art. 1164-1649. Comentarji
explicaii, “C.H. Beck” Publishing House, Bucute 2011, p. 381.
2 Published in The Official Gazette of Romania, 5b1/24.07.2009.
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point 71 of Law no. 71/2011 for the implementatiohthe New Romanian Civil Code
Although the argument that formed the basis of thiange was precisely the need to bring
clarity and legal certainty, paradoxically, the né&vmat of the legal text, had made its
interpretation to be more contradictory.

Clarifying the meaning of the phrase: “rescissigroperation of law” is facilitated by
the research of the amendments made to the pinj@tcember 2008. Thus, the former art.
119 789 (now art.1549 of Romanian Civil Code) stdt®t, in terms of rescission conditions,
the analyzed text "should be linked to art. 119 {#&&w art. 1516 of Romanian Civil Code),
which establish the general means provided to thditor, in order to remedy the debtor's
failure in performance of the contractual obligato”

Achieving this legal structure, in a piecemeal wagg generated some contradictions
as those to which we refer below.

3. The meaning inferred by interpreting ad absurdum

Literal interpretation of the words “by operatioflaw”, first used in the content of
art. 1550 par. (2) of Romanian Civil Code, and thesumed in the formulation art. 1553 par.
(2) of Romanian Civil Code, for indicating the ogion of conventional rescission, leads to
the conclusion that this occurs automatically, $yngy non-compliance of certain provisions
established by law, or, where applicable, of thigahions expressly described in the content
of the comissory pacts. More specifically, this me#hat contract termination depends only
on the debtor's conduct, without the need for esgiom of the creditor's interest to terminate
the contract. Such a conclusion is incorrect, aswiledemonstrate. Introduction para. (2) art.
1550 of Romanian Civil Code, indicates the intemtad the legislature to establish a third
way of operating termination, namely rescissiofaaf, which acts distinct from the other two
arranged in par. (1) of that article, respectiyjaljicial rescission, which "may be ordered by
the court, on request” and unilateral rescissiomclv"'may be declared unilaterally by the
entitled party”. Distinguishing criterion used blyetlegislature to delineate these forms of
resolution is, as indicated by the marginal namehef article, the mode of operation. The
combined interpretation of legal texts enshrineteszission, leads to the following results:

- judicial rescission is operating pursuant to ffinaurt judgment, through which was
admited the creditor's claim for a resolution, daling the verification of the conditions laid
down in art. 1549; 1551 of Romanian Civil Céde

- unilateral rescission operates on the basissfing and notifying to the debtor of the
creditor's declaration of rescission, with obsegvihe requirements established by art. 1552
of Romanian Civil Code

- rescission by operation of law can rests on tifferént sources:

- legal rescission is incident in cases specificptovided by law, respectively the
special regulations of Romanian Civil Code in nigttelating to contracts, or other special
laws, which establish the remedy of terminationaagesult of non-compliance of certain
contractual obligatiorfs

- conventional rescission occurs in cases expredsscribed in comissory pacts,
which shall provide, as determined by art. 1553Romanian Civil Code, the obligations
whose failure to perform draws rescissior.of

% See the Report no. 850/03.05.2011 on the draftthef Law no. 71/2011, available at http://www.
Cdep.ro/comisiii/juridica/pdf/2011/rp850/10.pdf,263.

“ See L. Pop, I. F. Popa, S. I. Vidlratat elementar de drept civil. Obligie, "Universul Juridic" Publishing
House, Bucurgi, 2012, p. 292.

® Unilateral rescission is thus for the first timekaowledged by Romanian law, unlike the"common law"
system, in which it has always been the basic eersf termination. See H. Beal€hity on Contracts
vol.l,,General Principles“‘Sweet & Maxwell Ltd” Publishing House, UK, 2008, 1394.

® As noted above, in the regulation of the new Rdamagivil Code can not be identified any propercission
cases, but only certain legal designation of the-eaforcement of resolutive nature.

"It was designated as the condition of transpareftlye comissory pacts.
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It follows that the tie breaker between the ressisgorms, suggested by grouping
them in the structure of the two paragraphs, irtdganly apparently the presence of the
classical dichotomy between the operational modea tegal institutions: on request, or
automatically, by operation of law.

To illustrate even more obvious that this is is tl'd meaning which should be
attributed to the term under review, we will penfoa brief comparison with some legal
institutions that generate automatic dissolutiothefcontract.

4. The meaning shown by a comparative interpretation

In the event where there is a fortuitous imgassr of enforcement, according to art.
1557 par. (1) of Romanian Civil Code, whether itagal and complete, and it concerns an
important contractual obligation, the contract vl terminated by operation of law and
without further notice, right from the moment whiiye fortuitous event occurs. By applying
in this case a contrario interpretation, taking iatcount that in art. 1550 of Romanian Civil
Code, on rescission of full right, such a dispeonsats not provided, it will mean that the
legislature did not intend that rescission indusinailar effect to that of the fortuitous failure
of execution, namely the automatic dissolutiontaf tontract In continuation of the same
reasoning, it appears that the extinctive effecthef rescission is subject to issuance by the
creditor of a notification to this effect. We caahai that if in the text of art. 1550 of Romanian
Civil Code would have been included an express mmenbwards issuing such a notification,
any confusion in interpretation would have beervented.

The illustration of the differences between opegtmode of the two causes of
dissolution is also achieved by reference to parar 1557 of Romanian Civil Code,
showing that the rules of the rescission will beeaapplicable, whether the fortuitous
impossibility of enforcement it is temporary andyoif the lender has not requested the
suspension of enforcement of its obligations. Ratgg the right of the creditor to choose
mainly the resumption of the enforcement, and @dya secondary alternative, to send a
notice for terminating the contract, the same athéncase of rescission, is justified only if
the impossibility of enforcement is not yet defivef.

In case of achieving a resolutive condition, duedourrence of the event to which the
parties have atributed this meaning, the abolibbrthe obligations occurs automatically,
according to art. 1401 of Romanian Civil Code,isdhis case, the issuing any notification by
the creditor, would be unnecessary. The differakling from the one consecrated to
rescission operating of law, is explained by tha that, in this case, the achievement of the
resolutive condition was assumed by the partiegaasof the contract, and whose presence
influence its extinctiof!. Furthermore, the realization of the event candegtend solely on
the will of the debtor, as in the case of a defatitibutable to hirft.

Instead, the right to require performance of thigakion is a result of the contract,
which the creditor can not be assumed to havatlamply because of the debtors failure.

It follows therefore that termination will occanly if the creditor intend so, and
communicates his will, by notifying the debtor. Hs been shown that any contrary
conclusion would be absurd, since if we admit thatdebtor's failure would be regarded as a
resolutive condition, it would still have not anffeet, because, being at the discretion of the
person who undertakes, it would have been congidasenvalid, according to art. 1403 of
Romanian Civil Code. Following the same false reasp it means that the obligation would
be turned into an alternative one, as provided hy1467 of Romanian Civil Code, which
gives debtor's the choice between execution otdmeract in nature, or by equivalent, in case

8 See I. AdamDrept civil. Obligaiile. Contractul “C.H.Beck” Publishing House, Bucugte 2011, p. 461.
° See I.Turcu, op. cit., p. 653.

9 See I.Turcu, op. cit., p. 640.

! See I.Adamep. cit, p. 389.
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rescission would occur automaticalfy Such a conclusion is also wrong, because itysm
any doubt that this choice is only in the credst@ower, by virtue of the binding force of the
contract.

Compensation, as a way of extinguishing obligatiomsay be legal, judicial or
conventional. The legal compensation operates aa ss the cumulative conditions laid
down in para. (1) art. 1617 of Romanian Civil Cate met (debts are certain, liquid and
falling due, whatever their source is, and whosgaikis an amount of money or a certain
quantity of fungible goods of the same kind). Tth®es not mean that the expected effect of
art. 1616 of Romanian Civil Code, namely extinginghmutual debts up to the lowest,
occurs against the will of the creditor. Even ifakes effect without the necessity for a notice,
as required for termination, compensation operatdg if the creditor expresses at least his
tacit intention towards embracing its effédts This conclusion emerges from the
interpretation of the para. (3) art. 1617 of RomaanCivil Code, which provides that either
party may waive, expressly or tacitly, on compeisatThe use, in compensation, of the term
,of full right”, has been criticized as being likelto induce confusion with automatic
terminatiort. Doctrine indicates that compensation waiver,dnjttacceptance of assignment
or payment, due to the suppletive nature of théyaad rule, makes that the compensation
effect, which operated by right, to be retroactveimoved®.

Likewise in the case of confusion of rights, as whgxtinguishing obligations (which
occurs when in the same report of obligations,qih&lities of creditor and debtor are met in
the same person) the term "by operation of lawgduis the text of art 1624 of Romanian
Civil Code, describes its way of operation. Dissiolu due to confusion occurs automatically,
since it can be seen as a case of impossibilitpesformance of the obligation, the claim
being paralyzel.

It follows that, unlike cases where the terminatemturs automatically, termination
duelt7o rescission of law does not occur unlesstiiggered by the expressing of the creditor's
will =,

5. The meaning deduced from a coordinated interpretatin

One of the essential conditions of terminationhis gravity of non-performance, as
resulting from a contrario interpretation of arb51 of Romanian Civil Code, which states
that if the failure is of little significance, thereditor can not obtain rescission but only
reduction of benefits. Failure of little consequenevhich occurs repeatedly, can cause
rescission, but only where of successive performammtract. It is noted that to each of the
rescission forms differs not only the entity reqdirto conduct the evaluation, but also the
time when this estimating is made, by referenati¢odate of issue of the manifestation of the
creditor's will for rescission. So we retain thédwing:

- in the case of judicial rescission, the assessnsepbsterior to the demand of the
creditor;

- in the case of unilateral rescission, the assedsimeoncomitant with the declaration
of the creditor;

- in the case of legal and conventional rescissitie, assessment is prior to the
notification issued by the creditor.

12 5ee V.StoicaDeclaraia unilaterali de rezoldune,in “Dreptul” Magazine, no. 8/200§. 44.

13 See C. Hamangiu, |. Rosetti#Bnescu, Al. Bicoianu, Tratat de drept civil romanvol.ll, “All Beck”
Publishing House, Bucust, 2002, p. 386.

“See I.Turcu, op. cit., p. 697.

> See Anjoara Stefinescu,Noul Cod Civil. Comentariu pe articgleeoord. FL.A. Baias, E. Chelaru, R.
Constantinovici, I. Macovei, “C.H. Beck” Publishimtpuse, Bucurgi, 2012, p. 1707.

' See L. PopTratat de drept civil. Obliggile, vol. I, Regimul juridic general'C.H. Beck” Publishing House,
Bucurseti, 2006, p. 538.

" See I. Adam, op. cit, p. 399.
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The distinction mentioned above is reflected inway of verifying this assessment by a
judicial review:

- in the case of judicial termination, a binding aohis performed in a direct way by
the court, prior to the operation of the rescission

- in the case of unilateral termination, an optioaad indirect judicial control is
performed only at the request of the debtor, pastér the operation of the rescission;

- in the case of both legal and conventional resmissassessing the appropriateness of
termination is excluded from judicial review, besaut was already definitively established,
by enshrining an express legal provision or ofsohgive clause, called comissory péct

So, when rescission operates by law, the courtoodnexamine if debtor's failure in
accomplish his obligations was committed as deedrib the legal text or in the resolutive
clause. It means that in order to notification esaission lead to the dissolution of the
contract, it is necessary that the facts denouigethe creditor correspond exactly to the
conduct deemed by law or by a termination clause sevious non- enforcemé&htf the non-
enforcement for which law or the parties' agreentextt established the application of the
rescission, is only partial, then the court maysider that the special conditions demanded
for operation of legal or conventional terminatiang not met in that case. In such a situation,
it may eventually pronounce a judicial resolutibnf only upon verification of the severity of
that partial non-performance. The judiciary contsobptionally and can be done either upon a
complaint made by the debtor against the noticeestission which was considered as
abusive, or upon an exception raised in an actrompted by the creditor for applying the
effects of termination (restitution of the benefttse obligation to pay damages).

It can therefore be considered that, in essenae,ptirase reffering to rescission
operation by law, covers only the differences irseasment the severity of the non
performance, in the sense that, in the case thatisson is invoked upon legal or
conventional basis, the court can not censor nodemade its effects, so termination will
invariably occur at creditor's claifi.By contrast, in the case of unilateral and judicia
rescission, which have not a predefined evaluatiénthe significant degree of non-
performance, the assessment made by the credimobeaountered by the judge's decision
(on the principal or incidental). The advantagecpased by rescission of law is therefore the
predictability of the cases which can attract cactttermination. In no case, however, the
termination effect does not occur automaticallynperformance of the debtor's obligations
being only one of the conditions to operate thecissgon. The judicial review on the
rescission of law isn't, however, excluded uporeotubstantive conditions of this remedy,
namely the imputability of debtor (it should beified only the lack of excusable reasons for
non- executioff, not necessarily debtor's guilt) and the formalagoof the debtor (by notice
by the creditor, or as under the law, or by theeagrent of the parti€) These conditions are
common to all forms of termination, as resultingnfr art. 1516 par. (2) section 2 of
Romanian Civil Code, specifying “where, withouttjtisation, the debtor, after addressing a
formal notice, fails to perform his obligation, theeditor may, at its discretion, and without
losing the right to damages (...) obtain, if thdigdiion is contractual, the rescission or
termination of the contract (...)". The reiteratiohthe binding nature of these conditions is
performed in the content of art. 1553 par. (2) ohfanian Civil Code, which, referring to

8See I. Turcu, op. cit., p. 648.

19 See C. Popineau-Dehaullones rémedes de justice privée a I'inéxécution dutret Etude comparative
“LGDJ” Publishing House, Paris, 2008, p. 119.

% SeeC. Popa, Andreea Lisevidirobleme privind rezoliunea contractului ih Noul Cod civil (Il)n “Revista
romara de drept al afacerildbMagazine,no. 9/2012, available at www.noulcodcivil.ro.

2! The justified reasons for non-performance of amttral obligations are considered to be generayedhie

order of execution the obligations (Art. 1555 Ci@ibde), exception of non-performance (Art. 1556ilGode),

impossibility of execution (art. 1557 Civil Code.).

22 See |. Turcu, op. cit., p. 648.
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conventional rescission shows that it “(...) isjsabto formal notice of the debtor, unless it is
agreed that it will result from the mere fact ohAmerformance”. Therefore, either it is done
by a natification (in which case an additional pdrof performance is provided), or it occurs
of law, since the due date (if the law or the partihave so provided), the condition that the
debtor being in default, is also required in thecigsion of law.

Conclusions

The meaning of the term “rescission by operationlamf’, as it emerge from the
analized rules of interpretation, is that the teration of the contract will become operable
without implying any direct or indirect judicial veew, in terms of determining the serious
nature of non-performance. If the creditor's claifrtermination is based on a legal or on a
conventional provision indicating the obligationeage non-execution attracts rescission, the
judicial review will imply only verifying of the imutability of the debtor and his putting in
delay. Rescission of law can not be assimilateatiier means of termination of contract, such
as the resolutive condition, nor with the defirgtifiortuitous impossibility of performance, nor
with the confusion of rights, nor even with the gmmnsation of law, with which have some
similarities.
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Abstract

Engagement is making a comeback to the landscpbeonew Romanian civil
legislation, being known that it has deep rootstie history of Romanian law. The
institutionalization of engagement was justifiedeiperts as a traditional reality in Romania.
This article investigates aspects concerning thawton of engagement, the content of this
sui generis legal act, its legal nature, the substee and procedural conditions, as well as
considerable issues relating to the legal effe€tsngagement, particularly its rupture.

Keywords: new Civil Code, engagement, liability.

Introduction

Our old legislations, namely the Calimach, Caragaad Donici Codes, have
regulated engagement as a pre-contract bindingaeies to marriage. Subsequently, the
Romanian Civil Code, following the model of the rate Civil Code, and then the Family
Code, did not regulate engagement, in order to @leolute consistency to matrimonial
freedom. The institution of engagement is conslagrald, being even mentioned in the Old
Testament, where it was represented by the Hebrewd Waras”, meaning marriage
commitment or marriage covenalingagement, a symbol of the union between a mamand
woman, after their solemn covenant to marry, was @resent in Roman 14nas designated
by the term “sponsalia”From a spiritual standpoint, engagement is almasimaportant as
marriage, as it signifies a confession of mutualifgs and a vow to enter into marriage,
while it may also imply the blessing of the relasbip by the parents and by the ChurBht
engagement is legally important only to the exésnthe law recognizes it as such.

A. The place of engagement

Currently, “engagement” as a civil law institutiag inseparably linked to marriage
and is governed by the provisions of Art. 266-2@0tained in Book Il — On Family, Title Il-
Marriage, Chapter | — Engagement, of Law no. 28720fJuly 2009 on the Civil Code, as
republished.

! New civil Romanian Code, Law no. 287/2009, pulgiiin the Official Gazette of Romania, Part |, bl of

24 July 2009.
2. ChelaruMarriage and divorce. Judicial issues on civil,iggbus and comparative law matter92 Acteon

Publishing House, p. 27.
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We emphasize that engagement is specifically aedgdlin international legislations,
such as the German Civil Cddéhe Swiss Civil Code the Italian Civil Code and the Anglo-
Saxon system, etc.

B. The definition and legal nature of engagement

According to the New Civil Code, engagement israf as “mutual promise to enter
into marriage.”

Engagement is nothing but a mutual promise of iager; a solemn covenant of two
persons of opposite sexes to marry, which is ugaahe in a festive setting. Engagement, in
the view of the New Civil Code, is a social, moaald cultural relationship, with possible
legal consequences for unilateral and abusive reptu

Engagement is a civil law institution, includeddaaddressed in the new legal
structure of regulations on family life. The newiCiCode also defines marriage as “(...)
freely consented union between a man and a woméereel into under the law”.

In the academic literature, engagement is notidered to be a contract, but a simple
legal fact which can produce, at the most, exiriesiects to marriage, especially in the case
of unilateral and abusive rupture.

However, there are also views that share the achial hypothesis of engagement,
considering that denying the contractual aspectemmjagement would be divergent to
psychological and social reality. The argumenthefse views lies in the fact that the contract
does not have the contents of a pre-contract ofiagg, so that the parties would not commit
to enter into marriage, but only pledge to loydhy to establish such relationship as to be
likely to lead to marriage.

Thus, matrimonial freedom would not be reachedabse either party may
unilaterally terminate the contract at any timeg,a@s such, they cannot be held responsible
unless the termination was abusive. Therefore,etigagement contract leads to the same
practical consequences as the classification cigement as a simple legal fact.

Recently, according to an emerging view in thedaoac literature, based on the
confrontation of the two pieces of legislationc#n be seen that, while for engagement the
agreement of will is highlighted exclusively, empizain marriage is placed on the legal
status subsequent to the expression of cohsent

According to this view, differentiation is not jifged, since both institutions stem
from a legal act and generate a legal provisistatute governed by law and which cannot be
neglected.

For these reasons, the term of “engagement” mayes two meanings:

a. that of a legal act;

b. that of a legal status.

Thus, engagement is defined as a legal act intwthie future betrothed mutually
promise, by prior agreement, to meet a common gaahely “entering into marriage”, which
can lead us to the idea of convention, following #ynallagmatic promise to enter into
marriagé.

Therefore, we acquiesce in the view that engagemearsui generidegal act, which
entails a certain legal status for the betrothéds tagreeing with the definition given to
engagement, according to which it isagultativelegal status, prior to marriage, stemming
from the mutual promise made, under the law, betweeman and a woman, to enter
marriag€’.

C. The legal characters of engagement

®1900 Germai€ivil Code art. 1297-1302.

* SwissCivil Code art. 90-93.

® Lupascu, D., Ciciunescu, C.M., op. cit., 2011, p. 38
® E. Florian, op. cit. 2009, p. 632-633.

" Ibidem, p. 39
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The institution of engagement, according to tlgulations of the New Civil Code, has
the following legal characters:

1. Engagement is a union between two people

The act of engagement admits an association betwee individuals for the
achievement of a common goal, namely enteringnmacoriage.

2. Engagement is concluded between a man and aamcemengagement is
monogamous
As a legal provision prior to marriage, engagemassumes this essential character of
marriage, being forbidden to people of the same sex

On the other hand, as marriage is controlled byptiinciple of monogamy, as a result
of the exclusive nature of the feeling of love, daoengaged cannot enter into another
engagement, as long as the previous one has ned ¢athb sensy

3. Engagement is freely consented

No circumstances can prevent such persons fromipiog each other to enter into
marriage.

4. Engagement is consensual

In accordance with Art. 266 para. (3) thesis th&f new Civil Code: “Entering into an
engagement is not subject to any formality...”

Consequently, no action is required from any auttyh¢o ascertain engagement, the
parties having full autonomy to decide on how tagibly express their consent.

Unlike marriage, where the Constitution itself yades for the possibility of religious
celebration, occurring necessarily after the cimarriagg, engagement has no such
regulations, but it can be traditionally celebratelgiously.

5. The engagement is entered into until marriage

According to our ancient statutes, engagementtdide followed, within two to four
years, by marriage, but the new Civil Code doesestablish any such term for engagement.

For this reason, the parties may agree, during eéihngagement, on the date of
marriage, just as they are free to not settle amgtin this regard. Whichever variant is
chosen, the legal status of engagement cannotexicec¢ime of marriage.

6. Engagement is based on equal rights and olitigatof the engaged persons

Equality between men and women exists in all amfasocial lif€. In terms of
engagement, this equality refers to both the caditand the relationship between those
engaged.

7. Engagement is entered into only for the purpdsearriage

The mutual promise of the parties concerns ergento marriage, the aim of which is
to start a family.

D. Substantive conditions

According to art. 266 para. (2) of the new Civibde, “Provisions relating to the
substantive conditions for entering into marriaballsapply accordingly, except for medical
certification and the approval of the guardianstoprt.”

Therefore, the substantive conditions for an eagamt take two fornt&

- positive conditions substantive requirementiat must exist in order to enter into
an engagement;

- negative conditions #mpedimentgimpediments to engagemendg factoor de
jure states that must not exist in order to enter am@ngagement.

From the above we conclude that only those whéllfahe necessary conditions
for marriage may become engaged.

8 Art. 48 para. (2) thesis Il of the Romanian Cdnsitin, as republished.

® Law no. 202/2002 on equal opportunities and treatrbetween men and women, republished in the i@iffic
Gazette, Part I, no. 150 of 1 March 2007.

YE Florian, op. cit. 2011, p. 14.
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1. Positive substantive conditions for engagement

Analyzing the provisions of art. 271-277 of them€ivil Code, on the substantive
conditions for marriage, we note that engagemenuires meeting three cumulative
substantive requirementsage required for engagementonsent to engagemenand
difference of sex

Age required for engagement

By custom, engagement can be entered into onbotifi parties are aged over 18.
Therefore, it is civil adulthood that is relevamtré, and not the acquisition of full capacity of
exercisé”.

According to art. 272 para. (2), as an exceptioa,minor who has reached the age of
16 can be engaged with the consent of their pam@mte/here applicable, guardian, only if
there are “reasonable grounds” that the law doeslefine.

However, in case of disagreement between the fsaren consenting to the
engagement, it is the guardianship cblthat decides, in the best interest of the child.

If one parent is deceased or is unable to manilfiest will, the consent of the other parent
will suffice. Also, in the case of shared custothe consent of the parent exercising parental
authority is sufficient.

If there are no parents or guardian, it is indngadle to obtain the consent of the
person or, where appropriate, the authority eutitteexercise parental rights.

The approval of engagement is an element of paresdre, being essentially a
unilateral legal act, revocable until entering éngagement.

As in the case of child marriage both the abusive refusal to consent to the
engagement and the abusive revocation of consenbeappealed to in court, following the
path of non-contentious procedure.

Legal norms do not impose any formal requireménitsconsent, in which case we
believe that it can be given either verbally owiriting.

Consent to engagement

The consent to engagement is the manifestatidmeodvill of the two people who wish
to become engaged, being subject to the followorglitions:
a.it must come from a discerning person, i.e. a pergloo has both intellectual and volitional
capacity. Lack of judgment entails lack of consent;
b.it must be personally expressed by those who wishecome engaged; engagement by
representation is not allowe

" For the capacity to enter into an engagementatseeart. 90 parag. (2) of the Swiss Civil Code.

2 The same situation occurs in the case of childriage. De lege lata regarding the content of “reasonable
grounds”, the doctrine held such grounds to begmaacy, childbirth, serious iliness, concubinage, See, e.qg.
I.P. Filipescu. A.l. Filipescu Treatise of Family LawEighth edition, as revised and supplemented, Vehsiul
Juridic” Publishing House, Bucharest, 2006, p. A2Bacaci, V. Dumitrache, C. Hageanuramily Law “All
Beck” Publishing House, Bucharest, 1999, pp. 18EL%lorian -Family Law,“Limes” Publishing House, Cluj -
Napoca, 2003, p. 26-27.

13 According to the 1864 Civil Code, as amended ifi6l9or the boy and girl under 21 who wanted tomar
parental consent was necessary, and in case ajréésaent between the parents, the father's comnsast
sufficient (art. 131). If both parents were deaduoable to manifest their will “then the grandfattaed the
grandmother from the father’s side and, in thegeadze, the grandfather and the grandmother frormtitber’s
side, shall replace them”, and in the absence afdparents, the guardian’s consent was required1(38).
With reference to: C. Hamangiu, N. Georgealinnotated Civil CodgVol. | (republished), All Beck Publishing
House, Bucharest, 1999, pp. 175 - 176.

' Similarly, on the analysis of the requirements dge exemption for child marriage, with referenceR.A.
Baias, M. Avram, C. Nicolescu Amendments to Family Code brought by Law no. 28872 ,Law” Review
no.3/200810.3/2008, pp. 9-41.

> F A. Baias, M. Avram, C. Nicolescu — op. cit.,18.

' In Roman law, the matchmaker or marriage medigiomxenetaor conciliator nuptiaruny was entitled to
payment Proxenetica jure licito petuntir Here this convention was regarded as contramnpaoality, being
invalid, so that the matchmaker did not receive payyment. (See: D. Alexandresco - op. cit., p. 142)
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c.it must be free, in the sense that there is ncaglestn choosing the future betrothed.
In the legal sense, consent is free if theranareices of consent;
a. it must be full, i.e. unaffected by modalities fercondition, load);
b. it must be expressed without doubts.

As in the case of marriage, consent may be vdibieerror, fraud or violence.
Difference of sex

Engagement can only occur between a man am@man. Although an express
provision to this effect was not required — givee general reference made by art. 266 para.
(2) tolnthe substantive conditions of marriage — éaav, the legislator sought to remove any
doubt”’.

Unlike the other rights and freedoms guaranteedhey European Convention on
Human Rights as belonging to any person, that n® simll be subjected to torture or
degrading treatment, forced labor or being condit¢tece for the same offense, the wording
of art. 12 states that, as soon as they have réatleelegal age for marriage, a man and a
woman have the right to marry. The text does ratesthat any person has the right to enter
into marriage. The difference is fundamental, agfiects the idea that the right to marry is
only recognized to people who have a differentdgjilal sex®.

2. Negative substantive conditions for engagentetediments to engagement

There arede factoor de jure states that must not exist in order to enter o
engagement:

Civil status as married person or an engaged perso

According to the new Civil Code art. 273 Biganiyi$ forbidden for a person who is
already married to enter into a new marriage. Tlo@ipion is also applicable to engagement.
Therefore, a married person cannot be engageddtberperson.”

Likewise, given the specificity of marriage and litasis, we believe that people who are
already engaged may not enter into another engageme

Kinship

It is necessary to distinguish between directtirata, for whom engagement is
prohibited regardless of degree, and collateraltireds, for whom engagement is forbidden
only up to the fourth degree. For reasonable greuad in the case of engagement between
minors, collateral relatives of the fourth degree. cousins) may be engaged.

Adoption

According to art. 451 of the new Civil Code: “Adam is the legal operation which
creates a parental relationship between the adaptdrthe adoptee, as well as kinship
between the adoptee and their adoptive relatives.”

As a result, engagement is prohibited between dioptae and their adoptive relatives, in the
same situations as between natural relatives,@sdad in para. (3) art. 274 of the new Civil
Code regarding marriage.

Guardianship

A guardian, for moral reasons, cannot be engagedhé¢ minor person under
guardianship, as between these two people thera igrohibition to marry. During
guardianship, marriage, as well as engagementrisdden between the guardian and the
minor person under guardianship (art. 275 Civil §od

Mental alienation, mental deficiency or temporaaight of mental faculties

According to art.276 of the new Civil Code, “it ferbidden to marry a mentally
alienated or mentally deficient person.”

Consequently, the mentally alienated or mentadfyctent person cannot be engaged,
regardless of whether or not they are subjectpmhibition order.

7 Art. 266 para. (5) of the new Civil Code.
18 C. Birsan, The European Convention of Human Rjghuk I, p. 850.
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In the case of temporary lack of mental faculijegoxication, hypnosis, delirium,
etc.), engagement is prohibited just as long ag dne devoid of judgment.

E. Formal requirements for engagement

Dominated by the principle of mutual consent, gegaent is not subject to any
formality and may be proved by any available mearsording to art. 266 para. (3) of the
new Civil Code. However, it is considered that moghprevents the parties from concluding
an official engagement (e.g. before a notary pulpitest, etc.) by recording the mutual
promise to marry in writing.

Legal regulations do not impose any requiremelattingy to the bestowing of goods
(engagement ring, any other gifts), so that thbseace does not affect the validity of the
engagement.

Engagement does not necessarily imply factual lmtdtgon, but does it not exclude it,
either.

Consensual union (concubinage), as a toleratetemait fact, but not regulated by
law, is characterized by stable and continuous lmitditgon, without interfering necessarily
with any commitment to marriage; on the contrangagement is a mutual marital promise
that does not inevitably entail the cohabitatiorthedf betrothed. Obviously, concubinage and
engagement are not incompatible; they are not iyteraclusive. We believe, however, that
consensual union can bear the meaning of a tactuahyromise of marriage; since
engagement is confirmed by any available meangjdimgy presumption; it can be supposed
that cohabitation organized like a marriage ispatiog to the will of the parties, a premarital
stagée®. Likewise, it is not required for an engagemenbéorecorded in the registries of any
institution.

F. Proof of engagement

Under the provisions of art. 266 para. (3) of tleev Civil Code, proof of engagement
can be made by any available means (questionirigessges, presumptions, documents, etc.)
permitted by law, or as a contract (when applyihg tule of moral impossibility to
reconstruct a documeft)

Engagement can be confirmed by any available medith®ugh the administration of
evidence may seem very easy, in practice therebmalfficulties in establishing the facts, as
the actual relationship between the betrothedfidit for others to assess objectively.

G. The effects of engagement

From the perspective of promised marriage, engagens neither a necessary
“preamble” to marriage, nor a guarantee of its mi@ation, as it is not binding.

The appropriation of the matrimonial engagemeniveation is made if both the
engagement and the matrimonial convention precedeaiage. Engagement consists of
mutual promises of marriage. Matrimonial conventien concluded as custom before
marriage, to enter into marriage.

The new Civil Code does not show the effects giaglement, but merely regulates the
predominantly economic consequences of breakingriigagement.

The legal act of engagement generates the legalssbf engaged persons. Hence,
there are a number of moral, as well as legal apreseces.

Engagement brings no rights and duties of a patsameconomic nature binding the
betrothed, regardless of how much the marital pgemiould be delayed.

The analogy with marriage provisions relatinghe tights and duties of spouses is out
of the question. It is only the substantive cowdit of marriage that apply to engagement,
excepting medical certification and the approvathef guardianship court.

Y E. Florian, op. cit., 2011, p. 15.
%M. Avram, C. Nicolescu, op.cit., 2010, p. 71.
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A special relationship is created between the {man and woman), which must
dominate their behavior in achieving the mutualnpige to marry. In terms of religious
doctrine, engagement is a form of “moral and gtikinship.”

From the perspective of punishing the person wieaks the engagement abusively or
who, by fault, causes the other to break the engage we may state that there are a number
of personal rights and obligations between theoliedd, similar in principle to those of
marriage.

Thus, as an expression of full equality of rigutsl obligations, the betrothed mutually
agree on everything that concerns marriage.

However, without indicating equality between theotlegal institutions, given that
both are based on friendship and affection betveesran and a woman, we believe that it is
not exaggerated to support the existence of muihbdations (respect, fidelity and moral
support).

Apart from the rights and obligations arising frdite nature of engagement, we
believe there may be other reciprocal rights ar@yations in relation to the actual content of
the agreement between the parties.

While in the past engagement necessarily reqaidbegrence to a vow of chastity until
the religious ceremony and, especially, the sgtifurification of the intending spouses,
today they can agree to live and to manage a hoigsabgether, in which case the
engagement can be superimposed on the state aflmoage.

If children were born out of the relation betwabnse engaged, they are born out of
wedlock, according to the relevant legal regime.

The betrothed can choose the matrimonial regirgeseanent which will take effect
from the time of marriage. From this point of vietey have the following options: legal
community; separation of goods; conventional comigunlf they choose a different
matrimonial regime than that of legal communitys tmust be submitted to the notary public
to conclude a matrimonial convention, which takesform of an authentic document.

Since the betrothed are not subject to the matriah@egime, property that had been
acquired jointly during the engagement period igjestt to the rules of co-ownership (shared
ownership by quotas). Note that there is even aumn@tion of co-ownership, in the case of
jointly owned property/.

In considering engagement or throughout its domativith a view to marriage, the
betrothed can make gifts to one another (donatioyghe rules of common law) or receive
gifts from third parties. This latter option carkéathe form of legacy or donation, and the
nature of ownership on that property will be setcading to the will of the original owner.

The betrothed may agree to give each other mhsenmport (the obligation to jointly
bear household costs and the obligation to prosugport).

The rights and obligations of the parties are sse in relation to the determined
content of the agreement between them, as arepatétly, the potential abusive attitude of
disengagement or the wrongful determination tolbtha engagemefit

H. The nullity of engagement

Given that legal norms provide that, with the g@tmms mentioned above, the basic
conditions for marriage are applicable to engageémea believe that the consequence of
non-compliance therewith, namely nullity, must ai&oaccepted.

The penalty that may be applied for failure to phnwith the requirements of legal
norms for engagement is the nullity thereof.

Depending on the character of nullity, it is dettinto absolute nullity and relative
nullity.

Theabsolute nullityof engagement occurs in the following situations:

2L Art. 633 of the new Civil Code.
22 Florian, E., op., cit., 2009, p. 630.
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those people had not reached the age requirechd@agement;

the engagement occurred between two persons sathe sex;

the consent does not meet the conditions analyzedea

the engaged person was married;

e. the people who entered into the engagement aret dekatives (regardless of degree) or
collateral relatives (up to the fourth degree) Ealtateral relatives up to the fourth degree, if
there are reasonable grounds, the engagementids Vhe case presented takes into account
both natural and civil kinship;

f. the engaged person is mentally alienated or mgrdeficient.

According to art. 2502 para. (2) Section 3 of thewvnCivil Code, the action in
ascertaining absolute nullity of engagement is aspriptible and may be brought by any
interested person, including the prosecutor.

Exceptionally, in the case of non-compliance vilik age required for engagement,
nullity is covered if, until the final judgment, gu persons have come of age.

Therelative nullityof engagement occurs in the following cases:

a. the minor who has reached the age of 16 becamegedgaithout having the
consent required by law;

b. the consent of one or both of the betrothed waated by error, fraud or violence;

c. on the date of the engagement, the person was tanipalevoid of judgment;

d. the guardian became engaged to a minor underghardianship.

The action for annulment of engagement is presdribithin 6 months, running from
different dates, such as:

a. inthe case of lack of consent for the minor’s eyggaent, the period runs from the
date on which those called to approve the engagehnase become aware of this;

b. in the case of vitiation of consent or temporalklaaf judgment, the term
runs from the date of termination of violence érapplicable, the date on which the person
concerned has become aware of the error, fraughgpdrary lack of judgment;

c. inthe case of a guardian engaged to the minorrugulardianship, the period runs
from the date of the engagement.

The action for annulment has a personal charactdrcan only be initiated by one
whose interest was damaged, namely:

a. the person(s) or authority called to consent toathgagement of the minor under

cooy

16;

b. the engaged person whose consent was vitiated;

c. the person temporarily devoid of judgment;

d. the minor under guardianship.

The right of action is not transmitted to heir@weéver, if the action was initiated by
its holder, it can be continued by the heirs.

In the case of engagement entered into by a mumar has reached 16 years of age,
the relative nullity is covered if consent is obtd until the date of the final judgment.

The final judgment of admission for the actionascertaining nullity or in annulling
the engagement takes effect retroactively, sineedtite of the engagement. As a result of
admission of the action, it is deemed that thers m@engagement, so that it did not produce
any legal consequences.

I. Breaking the engagement and its effects

The new Romanian Civil Code does not provide fises where the engagement can
be broken off, but only regulates the legal consegas of breaking the engagement.

Mutual commitment to enter into marriage does eradow one with the power of a
legal obligation of result, each of the betrothedbath jointly are free to abandon the project
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of marriage until the marriage ceremony, being lobloythe possible economic consequences
incurred by therft.

Thus, as engagement is based on agreement oditiesp nothing prevents them from
agreeing to break off the engagenfént

Likewise, we believe that the parties may decalbreak off the engagement even in
cases where the engagement would be null and¥aid long as legal inefficiency was not
ascertained judicially.

As regards the formal conditions of breaking timgagement, the new civil code
reprises the idea based on the principle of symymaftrform, stating that: “Breaking the
engagement is not subject to any formality andiamproven by any available meaf8.”

The main consequence of breaking the engagemére termination of the rights and
obligations arising from the act of engagement.

According to the law, the person who breaks trgagament cannot be forced to enter
into marriagé’. The solution is natural, since engagement isarexintract, and the consent to
marry must be given voluntarfly

The new Civil Code regulates two categories ofnecaic effects of breaking the
engagement, namely:

1. the obligation to return the gifts;
2. the responsibility for abusive breaking or, whepprapriate, guiltily causing
the breaking of the engagement.

Note that the economic consequences of breakimgtigagement can be cumulated
and that the right of action, based on art. 269 2@ of the new Civil Code, is prescribed
within a year of the date when the engagement wakseh.

The obligation to return gifts

According to art. 268 para. (1) of the new Civdde, this obligation applies to “gifts
made by or received by the betrothed in considaraii the engagement or during it, with a
view to entering marriage.”

Although it may be presumed that the regulatioraiimed mainly at gifts made
between the betrothed, the correct interpretatiothe text is that all gifts must be returned,
including those received by one or both of the dibed from third partiesupi lex non
distinguit, nec nos distinguere debemus

We believe that these gifts are “conditional §jfte. donations subject to a resolutory
condition.

The above provision should be linked to art. 1p3@a. (1) of the new Civil Code,
according to which: “Donations made to intendingusges or to one of them, under the
condition of entering into marriage, do not takieet if the marriage does not occur."

Although the marginal regulation of this Articlefers to obsolescence, we believe
that, in reality, it is the failure to fulfill a cwlition, because obsolescence involves the

23 E. Florian, op., cit., 2011, p. 16.

4 The Romans applied, here too, the principuée consensu contrahuntur, contrario consenstobligatur’
(contracts that are formed by consent are dissdiyerbntrary consent). Also, our old legislatiotipiated that
“the engagement is broken when, without causeb#tethed would repent.” (See: Andronachi Donicd€o-
Chapter 30, § 7, and Caragea Code— Part Ill, Chapteart. 3 letter h) — quoted by D. Alexandresocop. cit.,
p. 462).

5 Our old legislations mentioned that “the engageniebroken” in situations pertaining to its inwityy, such
as: the engagement was not been entered into owithand knowledge of parents and guardians”, éwlhere
is a cause of relation” etc. [See: Code of Andrbn@wmnici (Chapter 30, § 7) — quoted by D. Alexaasto — op.
cit., p. 461)].

%6 Art. 267 parag. (3) of the new Civil Code.

" Art. 267 parag. (1) of the new Civil Code.

%8 |n the sense that “the consent of the intendirauses must be given freely and not forced, as yt nu be
subject to prior agreement.” (See: C. HamangiRpketti — Blanescu, Al. Bicoianu — op. cit., p.188)
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intervention of circumstances beyond the will aé fharties to the legal &&tIn addition, the
obligation to return these gifts is independenthef idea of guilt of one of the betrothed for
breaking the engagement.

Note that, in accordance with art. 268 para. (lthe new Civil Code, the obligation
of returning gifts does not include “ordinary gifts
a. the concept of ordinary gifts can be found in tlesv Civil Code in several fields such as:
art. 144 para. (1) provides that a guardian cammaite donations on behalf of the minor,
except for ordinary gifts, according to the finaldituation of the child,;
b.art. 146 para. (3) provides that the child cannakendonations, except for ordinary gifts,
according to their financial situation;
c.art. 346 para. (3) provides that ordinary gifts exempt from the rule according to which
common property of spouses may be transferredwrtiythe consent of both spouses;
d.according to art. 1091 para. (3), the line of sesmmn is determined without regard to
ordinary gifts;
e.art. 1150 par. (1) let. c) provides that ordinaifgsgare not subject to the obligation of a
donation report.

We believe that ordinary gifts should be assegseelation to context or the situation
of offering them (e.g. birthday), as provided by. 444 and 146 of the new Civil Code, as
well as in relation to the financial situation bétpersons concerned.

However, we believe that ordinary gifts should hetconfused with handmade gifts,
covered in art. 1011 para. (4) of the new Civil Eaithe scope of which is wider.

In the case of donated amounts of money, returtiagn will take into account their
current value, without interest (civil fruits), asstitution is independent of the good or bad
faith of the betrothed. Interest would be payablly &rom the date on which the return of that
amount is claimed.

If restitution in kind is not possible, this ism®*“to the extent of wealtf®

In case restitution in kind is no longer possilites gifts or cash equivalent can be
returned either voluntarily or through a court awti

In the latter case, the right of action is prdsedi within one year, which commences
after the date when the engagement was brdken

French courts tend to favor the category of omgirgafts, refusing restitution claims
unless the disputed property has an evidently itapowvalue relative to the donor’'s material
possibilities — for example, it is 6 times their midy salary or consists of family jewels. As
regards family jewels, they were deemed to haveexial regime: they were given as a
donation (handmade gifts) but on loan of use amg tiad to be returned to be kept in the
family.

In French doctrine, the solution is based on1#88 of the French Civil Code, which
states that any donation made for the purpose ofiaga becomes obsolete if the marriage
ends. Such regulations can also be found in odwslations such as those of Germany and
Switzerland. Engagement is expressly provided fith whe effects discussed above in
European legislations, such as the German CivileCtte Swiss Civil Code, etc.

Responsibility for abusive termination of the eygaent

According to art. 269 of the Civil Code “The pamyho breaks the engagement
abusively can be obliged to pay compensation fareeses incurred or contracted for the
purpose of marriage, to the extent that the cir¢cant®s were appropriate, as well as for any

29 Obsolescence is the cause of inefficiency thasistsof depriving the civil legal act validly cdnded of any
effects due to the occurrence of circumstancesesulest to its conclusion and which is independéte will
of the author(s) of the legal act — See: G. BorGivil Law. General Part. Persongll Beck Publishing House,
2002, p. 225.

%0 Art. 268 parag. (2) thesis Il of the new Civil God

3L Art. 270 of the new Civil Code.

64



M. C. Ghilea

other damages caused. The party that guiltily keddther to break the engagement may be
forced to pay compensation under paragraph (1).”
Therefore, liability occurs in the following cases
- for abusive termination of engagement;
- for guiltily causing the other party to break theyagement.

In terms of liability, it is the circumstanceswhich the rupture occurred that matter,
and not the rupture itself — this provides the eghof liability — from this point of view it
does not matter which of the two broke the engagenbeit which one is at fault.

The key element is the existence of facts or aiesecp of actions due to which the
continued promise of marriage became undesirable.

As an example, inspired by the solutions giventliy French courts, the fiancé’s
marriage to another person after the promise madket fiancée was reaffirmed repeatedly
and publicly, or the brutal manner in which thetwrp occurred, as a spontaneous gesture
carried out without any prior dialogue, or at theomg timing, i.e. just a few days before the
scheduled celebration of marriage, or a successi@tts imputable to one of the betrothed,
such as unacceptable behavior punctuated by hdiorliar insults directed at the other.
Whether the abuse was committed by unexpectedbkhbrg the engagement or by wrongful
conduct that caused the other person to quit, éseltr is the same, namely the right to
compensation in favor of the victimized party, gpasable to the party who is guilty for
breaking the engagement.

The compensation may apply, according to art.(26@. (1) of the new Civil Code, to
expenses incurred or contracted for marriage, ttmippe extent where they were appropriate
to the circumstances, as well as for any other gancaused.

This includes, for example, expenses incurred ontracted for the marriage
ceremony, but one could equally talk about the dpm@presented by expenses related to
obtaining or preparing the family home, for inst@nea house that, given its surface area,
location, etc., would not have been purchased witmoarriage prospects. We believe that
whenever engagement entails living together, faatahabitation, especially if lasting, can
provide factual elements to amplify both the maleand the moral component of the
incurred damage. In any case, guiltily breaking ¢imgagement must be the cause of the
claimed damage; in this regard the provisions of 289 Civil Code leave no doubt. The
burden of proof for elements of liability connectta breaking the engagement is on the
plaintiff. The right of action for damage caused lrgaking the engagement is prescribed
within one year after the engagement was brokeén2a® of the Civil Code.

Therefore, the source of liability is chargeabifior breaking the engagement (and not
the act of breaking the engagement itself), if ensofar it caused moral or material damage to
the party that is innocent of the ruptui®e legelata, the ground for this is in the rules of
common law in matter of tort. The solution is theme if the contractual theory of
engagement is shared, as liability is not contedchut rather pertains to tort law, if it is
determined that termination, as a unilateral matafgon of will, was abusive.

Romanian jurisprudence before 1948 had the oatatiorule on the effects of
breaking the engagement, stating that it can omigilethan tort liability, as engagement is not
a contract, and that the party guilty of breakietationship can be ordered to pay both
material and moral compensation.

There are elements outlining the structure of tadbility for one’s own actions,
provided for by art.1357 para. (1) of the new Ctvdde: “he who causes damage to another
by an unlawful act, committed with intent or faul, obliged to pay compensation." We
believe it is necessary to mention that the texheflaw incorporates the provisions initially
imposed by art. 998-999 of the 1864 Civil Code aodfigures the general conditions of
liability for one’s own actions, namely: the existe of a wrongful act, the existence of
damage, the existence of a causal link betweewtbregful act and the damage and, last but
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not least, the existence of fault, in any of itenfs, according to art. 16 para. (4) of the new
Civil Code.

Italian legal literature states, for the most paine non-contractual nature of the
obligation to pay compensation, with a reservatiegarding tort liability. Some authors
believe that this is a statutomyx legeobligation, as it is unacceptable that the exeroisthe
freedom to choose whether to enter into marriageetuse to do so, even after having
promised, may acquire illicit connotations, fombuld be tantamount to indirectly admitting
that the fundamental right to marriage may suffartations on the basis of marital promises
that are not binding.

French jurisprudence, in matters of “dissolutiafi’engagement, as well as in matter
of abusive rupture of a consensual union, congtauits that the one who suffered from
the abusive breaking of engagement is entitled dmpensation under the rules of tort
liability *2.

J. Elements of comparative law

Swiss Civil Code

The regulation of engagement in Switzerland isedoy art. 90-93 of the Civil Code.
As provided in the Romanian and Italian civil codbg Swiss Civil Code states, in article 90,
that the law does not grant a right of action tacéomarriage on the engaged person who
refuses. In addition to the two above-mentionedespdome rules are enforced on the ability
of persons who may enter into a valid engagemeiy by proxy, namely minors and
incapable persons. The provision is objectionable,the argument that engagement is a
personal act and should be left to the discretidh@ person with full capacity of exercise.

Article 91 of the Swiss Civil Code, concerning theturning of gifts in case of
disengagement, are similar to those in the new R@anaCivil Code. Thus, the betrothed may
require the restitution of the gifts in case ofetigagement, unless one of them has died or the
gifts were acquired. If these gifts no longer exmshature, the return is made depending on
unjust enrichment. Although the Swiss Civil Codeesimot expressly state this, as does the
new Romanian Civil Code, it could be interpretedréter to gifts made expressly for the
purpose of marriage, and not every gift given dyithre engagement.

Regarding the scope of good faith, it is a novétiythe Romanian and Italian civil
codes. Article 92 of the Swiss Civil Code providd$:.one of the betrothed decided on the
marriage, on good faith, which occasioned expensdise loss of earnings, s/he may require
appropriate financial participation of the othemgypded that it is not inequitable in relation to
the entirety of circumstances.”

The difference from the Romanian legislation oanging compensation primarily
consists of:

a. the new Romanian Civil Code refers to the partyt thay be required to pay
compensation, namely the one that broke the engagfeabusively, whereas the Swiss Civil
Code mentions the party that may require such cosgi®n, namely the one that incurred, in
good faith, such expenditures.

We believe that the Romanian regulation, althooigjectionable in terms of the lack
of a definition or circumstances that qualify atitatle as abusive in the case of breaking the
engagement, is still preferable to the Swiss orechvcircumstantiates the good faith of the
person who may require and not the one who mayehained to pay compensation, as it
would be natural in engaging the civil liability éoperson;

b. the new Romanian Civil Code extends the scope afsipdity for seeking
compensation and for “any other damage”, as condpréhe Swiss Civil Code, which is
limited to engaging expenses or loss of earningelation to marriage.

%2 E. Florian, op. cit., 2011, p. 20, with referertoeJ-J. Lemouland, inDroit de la familie”, by P. Murat
(coordinator), op. cit., p. 53-54, no. 111.72 amtkirms of liability grounds for breaking the engamgnt, p. 458,
no. 143.11-143.12.
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We believe that the Swiss regulation, like theidtalone, in this respect, is more concise and
less likely to be interpreted inconsistently, aglmibe the case with Romanian legislation.

The Italian Civil Code

The regulation relevant in the Italian Civil Codebrief, art. 79-81, and it begins by
stating the rule according to which the promisenafriage cannot force the party who breaks
it to enter into marriage.

In accordance with art. 80, the engaged persordearand the return of gifts made in
consideration of the promise of marriage, if thenmge does not take place.

It is noted that, similar to the regulation in thew Romanian Civil Code, the
obligation to return the gifts is not limited toftgi made between the betrothed, as the law
does not excludab initio the restitution of gifts made to the betrothedHiyd parties.

Article 81 of the Italian Civil Code introducesaltility for guiltily breaking the
engagement, which only takes effect when the engagewas entered into by an authentic
document or under private signature (i.e., by emitiocument, which entails a more accurate
proof of the real intention of the parties to ent&o marriage). Liability is engaged only
when a party breaks the engagement "without reé®igaounds”.

It is noted that, here, the term “abusively”, asdiin the Romanian legislation, is not
employed, but the idea of justification or evenlfaemains. The second paragraph of art. 81
states, similar to the regulation in the Romanianil Code, that similar obligations are
incumbent on the promiser, who “of their own fagve the other a reason to break the
engagement”.

An important element is the fact that Art. 81 bé tCivil Code obliges the promiser
who broke off the engagement without reasonablaurgte to indemnify the other for
damages caused by “expenditures incurred and oblngacontracted for marriage”, but it
does not regulate on extending liability to anyeotlamage caused. Basically, the law
eliminates the possibility to remedy the moral dgenar to compensate for the lost profit, the
liability being strictly limited to the above-meatied elements.

The Italian law also provides that reimbursemdrgxpenses and obligations is made
to the extent where they were made, accordingaatite of the parties.

As a general element, we note the more restriatvaditions in engaging liability
for breaking the engagement, as compared to theRmmanian Civil Code.

To summarize, the ltalian law engages liabilityyor the engagement was entered
into by an authentic document or under privateatigre, and the content of liability is limited
to expenses and obligations assumed for the purpbsearriage, without giving the
possibility to remedy other damages.

Common law

The Anglo-Saxon system has known major chang@sisprudence over the last two
centuried®, as far as the effects of breaking an engagentent@ncerned. These changes
have occurred due to the belief that there have bbeses in the exercise of such actions, as
well as to the current of opinion according to whitove and law are incompatible.”

In a first phase of Anglo-Saxon law in the Unitgthtes of America, the owner of the
action was the woman who had been promised to ke tento marriage and later deserted.
She could seek compensation through an actiontmeath of promisé®. The action had
been known since the Victorian era of Anglo-Saxav lin the United Kingdof.
Compensation first consisted of remedying matet@ahage. However, since the twentieth
century, compensation included damage for lossaoifiegs that the woman would have had

% R.Tushnet -Rules of Engagemeritale Law Journal, June, 1998, 107 Yale L.J. 2582,

% Also called “heart balm” action, according to Rushinet —Rules of EngagemenYale Law Journal, June,
1998, 107 Yale L.J. 2583, p. 2.

% M. Grossberg — Governing the hearth: Law and #meil§ in nineteenth century America, 1985, p. 38: G.
S. Frost — Promises broken: courtship, class andegen Victorian England, 1995, p. 80-97.
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as a result of the marriage, the damage for lossppbrtunity to marry someone else (e.qg.,
due to loss of virginity or birth of a child), batso the damage for emotional distress caused
as a result of breaking the engagement. The chac@ered in terms of shifting the center of
attention from the economic benefits lost as alresfunot concluding the marriage to the
moral emotional distress of the woman. After thisamge, the American courts faced
difficulties in assessing such compensation forandamage¥. Between 1930 and 1950, due
to frequent situations where women came to blackmvaalthy men through “breach of
promise” action, many American Statesepealed this possibility.

The main reasons that led to the repeal were thelaged to the invocation of the
equal status of women to men. Marriage was no Igrigehe view of the feminist current,
the essence of a woman’s existence, and the aitigestion did nothing but encourage
women to see only the economic benefits of théatimship with a man, and not place them
on a position of equality.

Reformists® supported the declining importance of the indtitubf seduction, as the
loss of virginity was no longer regarded as sonmgththat could ruin a woman's life; more
often these women were able to find a job and amothan to marry. Moreover — they
asserted — marriage was misunderstood becauseuiidshave been impossible to measure it
in money. Since the woman was becoming increasifighr to make plans in life, marriage
was becoming more and more a relationship baseaifection and less on economic issues,
as had been the case in the past. Consequentlyertim/al of economic elements from the
“breach of promise” action sought to modernize #pproach to this action. The only
economic element that was kept as an object oatien was related to engagement gifts,
and they could be seen as a symbol of love andsah intrinsic economic element.

From a legal point of view, action was consideaedanomaly of the common-law
system, as it contained both contractual elemahis, to the existence of the promise of
marriage, and tort elements, since it was not requio prove the existence of an agreement
between the two with respect to marriage, but tbenan's simple statement sufficed and it
could be supported by witnes&s

Likewise, the assessment of the moral damagejstomgsof emotional distress caused
by the rupture of engagement, was criticized orréienale that “love cannot be treated as a
market transactioff* and relations within marriage and engagement dabeexpressed in
money.

By the 1950s, breaking an engagement could onlgeca&motional distress, which
could not be expressed in money. Only gifts givermdvance between the partners, for the
purpose of marriage, could be the subject of act@me such gift is the engagement fing
that is traditionally offered only in consideratioh marriage, unlike other gifts, such as cars
or clothes, which can also be given at birthdays ather evenf§. Action for the return of
such goods is based on notions such as: condit@gftatestitution, unjust enrichme¥it but

% R. Tushnet Rules of Engagemenitale Law Journal, June, 1998, 107 Yale L.J. 258®,.2;N.P. Feinsinger —
Legislative Attack on “Heart Balin 33 MICH. L. REV. 979, 986-96, 1935; Lea Vandeelde —The Legal
Ways of Seductiod8 STAN. L. REV. 817 (1996).

%" Indiana was the first state to adopt this changk9835, according to M.B.W. SinclaBeduction and the Myth
of the Ideal Womarb LAW&INEQ. J. 33, 65&n.n.237-39 (1987).

3 H. Spiller Daggett +egal essays on family law935, p. 39.

%9 J. E. Larson — Women understand so little, thely mg good nature deceit: A feminist rethinking of
Seduction, 93 COLUM. L. REV. 374, 379, 397-99 (1p93

M. Grossberg -Governing the hearth: Law and the family in ninetbecentury Americal985, p. 33. 38; N.
P. Feinsinger — Legislative Attack on “Heart Balr@3 MICH. L. REV. 979, 986-96, 1935.

“IR. Tushnet -Rules of EngagemenXale Law Journal, June, 1998, 107 Yale L.J. 2583,

2 M. F. Brinig —Rings and Promise$ J.L. ECON. & ORG. 203, 206 (1990); Viviana AeliZzer —The social
meaning of mone99-101 (1994).

“3R. Tushnet -Rules of Engagemenitale Law Journal, June, 1998, 107 Yale L.J. 2583,

4 Heartbalm Statues and Deceit ActioB8,MICH. L. REV., 1770, 1786-87 (1985).
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still combines elements of tort and contract, as W& case with the "heart balm" action in
the past.

The action for return of property given betweea betrothed has known, in its turn,
three jurisprudential stages in the United Stafesneerica™.

Thus, in a first stage, the betrothed were fortwedeturn each other the goods when
they broke the engagement. Subsequently, giverchiamges in family law according to
which human relationships were too complex to balified in terms of fault, the restitution
of property no longer rested on fault. Recentlis toncept has evolved in the conditional gift
theory, and the condition was marriage, with thegakion to return the gift if the marriage
did not take place.

In the first stage, the basis for returning gdisen between the betrothed was the
existence of fault: the fiancée had to return thgagement ring if she broke the engagement,
but the same did not happen if the engagement vokeib by the fiancé. The fault lay with
whoever broke the engagement, regardless of treomeathat caused this to happen, the
person regarded as guilty being the one who anmslihe breaking of the engagenfént

The second phase began in 1965, when the Statdewof York amended the
legislation, meaning that the action was permissifdr the return of gifts made in
consideration of marriage, if the latter did ndteglace. The action was not based on the
need4;‘or proof of fault, but it was grounded in thigective fact of the marriage not taking
place”.

In the third stage, according to the condition#ltheory, the gift given on a condition
that usually has to be explicit must be returnethé condition is not fulfille®f. In case of
engagement rings, marriage is the default condftigthe condition was interpreted either as
the donor’s wish to marr§, or marriage itsetf. In cases of returning the engagement ring,
U.S. courts chose the second interpretation.

Unlike American law, British legislation presum#sat the engagement ring is an
absolute gift of the woman, unlike other engagengéig, which are conditional and must be
returned if the engagement is broken, unless itlvaken by fault of the person who made
the giff>.

Conclusions

At a first glance, despite the arguments reldatetradition and some (few) foreign
legislations, it could be argued that the reguiatid engagement in the new Romanian Civil
Code does not respond to a perceived social neechélieve, however, that an appreciation
from an obsolete (outdated) perspective would be wrong, as engagernan be the
“antechamber” of marriage. So herein lies the lagi@rest in knowing who can enter into an
engagement, under what conditions, how to put @hteran engagement and, in particular,
what the consequences of breaking the engageneent ar

The new Romanian Civil Code provisions containediticles 266-270 are open to
criticism on at least the following grounds:
a.they do not determine the legal nature of this mnio
b.they do not impose the written form as a conditmend the engagement;

5 R.Tushnet Rules of Engagemen¥ale Law Journal, June, 1998, 107 Yale L.J. 2583,

46 Case Spinnell vs. Quigley, 785 P. 2d 1149, 115(v8ash. Ct. App. 1990), Cauza Stanger v. Epler,A15d
197 (Pa. 1955).

47 Case Heiman vs. Parrish, 942 P. 2d 631, 635-38.(K897), Cauza Vigil v. Haber, 888 P. 2d 455, @8:M.
1994); E. M. Tomko, Annotation Rights in respect of engagement and courtship ptssghen marriage does
not ensug44 A.L.R. 5th 1 68-78 (1997).

4838 AM. JUR. 2DGifts, par. 81 (1996).

“9 Case Fierro vs. Hoel, 465 N. W. 2d 669, 671 (I&taApp. 1990).

*0 Case Coconis vs. Christakis, 435 N.E. 2d 100,(0o County Ct. 1981).

*L Case Lindth vs. Surman, 702 A. 2d 560, 561 (PpeSiCt. 1997).

%23, Cretney, Statuesl-aw Reform (Miscellaneous Provisions) Act 1998 MOD. L. REV. 534, 536 (1970).
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c.they substantiate the idea of liability for damalgased on the idea of fault/guilt;
d.they leave it to the court to decide on the categasf damage that can engage the liability
of the one who abusively breaks the engagement.

What would be desirable in future regulationis¢parate the effects of breaking the
engagement from the idea of fault or abuse. Withmutowing a particular model, it can be
seen that both in the American and other legalesyst the evolution of jurisprudence and
regulation has taken place in the direction of reémgp the subjective evaluation on such
sensitive elements as human relationships anderdittection of a stricter evidence regime
(not by any available means) for a promise of magej when it legal effects such as engaging
liability are to be determined.
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Abstract

Among the other important changes the new Romadaie of Criminal Procedure
have introduced in the criminal proceedings, thasacerning the activity of investigating
and prosecuting entail some clarifications of th#rilbutions, a renaming of certain
documents and acts issued by the Prosecutor, ak asekxpand the possibility for the
investigators or the Prosecutor for gathering angdkof evidence during the investigation
phases. In the same time, the legislator createatanties of respecting the legal rights and
freedoms for the suspected person in as manner dsd prosecuted person.

Key words: ordinance, indictment, resolution, dismissal thase, waiving the
prosecution, judicial control of Prosecutor’s acts.

Introduction

In the recent years Romania went through a peribgrofound transformation in the
judiciary field, among the others, by adopting tew Civil Code in 2009 which came into
force in early 2013 as well as adopting a new CniahiCode by the Law no. 286/2009, which
entry into force is previewed on February 1, 20&dether with the new Code of Criminal
Proceduré. The adoption of a new package of civil and crihicodes, both in substantial
and procedural matters, is a crucial moment inékelution of the Romanian legislatfon

If analyzing all the changes introduced by the rRamanian Code of Criminal
Proceduré (hence, the new R.C.C.P.) with regard to the &g of the prosecution phase,
contained in the Title | of the Special Part, wesedye that most of them concern only some
formal aspects and just a few of them involve suhstt changes in the matters relating to
the jurisdictions, attributions, procedural termach the relationship between different
judicial bodies.

The renaming of some terms

In respect of the former changes, we may recall #llathe prosecutor acts, like
ordering some procedural measures or closing aralrfile, with few exceptions, are going

! See, L. R. Popovicil,egislative changes governed by the New Criminaledia defining the notion of offense.
Legislator's orientation;: Romanian legislative tiidn and European legal systema AlJJS no. 2/2012, p.
155.

2 |dem

% See, The Law no. 135/2010 regarding the rmowmanian Code of Criminal Procedyrpublished in the
Official Monitor of Romania, no. 486/1%of July, 2010.
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to be calledbrdinancedqArticle 286 paragraph 1 of the new R.C.C.P). iffigctmentremains
as the act which enshrines the end of the crinpmasecution and also the referral to the
court, but is given a different content in the tighh the new R.C.C.P. (Article 328 paragraph 1
of the new R.C.C.P). We can obsertlee resolutiondisappears from the categories of the
documents issued by the Prosecutor and thus dlisbe @ontroversies, essentially useless, on
which of the names, therdinanceor theresolution should be employed for certain acts of
the Prosecutor. Instead, it is expressly providethb text of the law (Article 286 paragraph 3
of the new R.C.C.P), the Prosecutor confirms anoac procedural measure by a written
statement indicating also the legal grounds, appgadirectly on the act in question.
Although the documents issued by the Prosecutdrb@iho longer entitled so, in fact, this is
what we currently namerasolution

Regarding the ways a criminal case can be nottfiethe competent judicial bodies,
including the special procedures tbe flagrant crimeandthe prior complaint the changes
brought by the new R.C.C.P are not essentiallyidaHg, they are designed to eliminate the
ambiguity currently found in the content of manymmaints, to give the possibility for new
other ways of notifying the judicial bodies as wadlto make a more suitable reformulation of
the terms.

From the perspective of the ways to perform thmicral investigations, depending on
the nature and gravity of the crimes as well agjtaity of the suspect, according to the new
procedural provisions, there are two possibilitiascriminal investigation by the judicial
police under the supervision of the Prosecutor orirainal investigation performed directly
by the Prosecutor, with the possibility to delegatpolice officers to performing certain acts
of investigation.

The supervision of the investigations

The new procedural provisions concerning the ways Prosecutor does the
supervision of the criminal investigations perfodhi®y the police officers, respectively, how
to assign one or other investigating body accordinthe nature of the crime, how to give
directions, how to confirm or invalidate some ingation acts and so on, don't differ too
much to the provisions currently in force. Notwidnsding, we must specifthe current
Romanian Code of Criminal Proceddrghence, the current R.C.C.P), in its original cante
of the year 1968 had many differences at that twonteit burdened some successive changes
of the original provisions until nowadays when thatter we refer to, is very similar with that
of the new R.C.C.P.

Regarding the provisions regulating the activitie§ the investigations and
prosecution, it is necessary to make some remhdcguse, even though the changes appear
to be purely formal, actually, they have a sigwifit implication on performing the criminal
investigations and prosecution acts:

- Thecriminal investigationsare triggered by a formal act, an ordinance dfation,

with its name so;The initiation of the criminal investigationthich actually means

the start of the investigations, firstly in the amihdetermining the facts (the so called
in reminvestigations, according to Article 305 paragrdpbf the new R.C.C.P). This
ordinance is issued by the judicial policy, undex tondition of confirmation by the

Prosecutor. Where, according to the law, the Prudeeenust do himself/herself the

investigations, this ordinance will be issued bg #rosecutor. We have to mention

another new provision in this matter, brought bg tlaw no. 255/2013(The law
implementing the new R.C.C.P), according to whitlhere are enough information

* See,The Law no. 29/1%0of November, 196€egarding theRomanian Code of Criminal Procedyngublished

in the Official Monitor of Romania, no. 145, 14&1of November, 1968.

® SeeThe Law 255/2013 for the implementation of the haw135/201®n the Code of Criminal Procedure and
amending and supplementing certain normative abishvcomprise some criminal proceedings, publisimed
the Official Monitor of Romania, no. 515 /14f August, 2013.
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or evidence, a certain criminal fact had been, mposbably, committed by a known

person and the formal initiation of th rem investigations had been done, then the

judicial police or the Prosecutor must expandithpersonamnvestigations in what
regarding this person, hence becomirsyispect

- The initiation ofprosecutions decided by the Prosecutor, when issuing amartie

in this respect, nametlhe initiation of the prosecution’as soon as, he/she has

enough evidence to believe, on the ground of geadans, that a certain person has

committed a certain crime, and there is no onénefdases previewed by the Article

16, paragraph (1) which prevent the prosecutioa, [8eticle 309 paragraph (1) of the

new R.C.C.P.];

- The solutions adopted by the Prosecutor, wheishies his/her activity in the pre-

trial phase of a criminal case may be:

- a dismissabf the case by aordinance where, from the core content and the
form of the complaint cannot be identified enouglasons to initiate the
investigations or, there is one of the cases pweadeby the Article 16,
paragraph (1) of the new R.C.C.P. which prevent glesecution [see, the
Article 327 letter b), the Article 314, letter a)chthe Article 315 of the new
R.C.C.P]

- a waivingof the prosecution bgrdinance according to the Article 327, letter
b) of the R.C.C.P., after the initiation of the ggoution was done and before
the Pre-Trial Chamber referral of the case, whieeeconditions laid down in
the Article 318, paragraph (1), of the new R.C.C#&h be invoked. Basically,
it's about those situations of lesser gravity offesy committed in mitigating
circumstances, or by the people without a crimneabrd and finally, which
don’t deserve a prosecution because there is adhathke public concern in
doing it;

- an indictment when the Prosecutor decides the case gatheredgleno
evidence to support the the criminal charges, egallprovisions guaranteeing
the truth have been applied, the prosecution pisasencluded and following,
the referral of the case before the Pre-Trial Cremmhbust be done, according
to the provisions of the Article 327 letter a) bétnew R.C.C.P..

If looking to the changes mentioned above, we cakersome important remarks.
First of all, it is salutary the initiative of tHegislator to create a procedural framework to
allow a full gathering of evidence without a ne@gggassing into the phase of the criminal
prosecution. As it's well known, under the currentes of procedure, gathering certain
evidence or conducting certain evidentiary procesutlike the forensic reports, technical
appraisals or searches, require a certain legadefngork, respectively the prosecution phase
to be formally initiated and implicitly the crimih&harges to be notified to the accused
person.

In principle, this measure afitiating the prosecutionby itself is not likely to entail
any legal consequences in the sense of deprivatisame legal or constitutional rights of the
person concerned. After all, every citizen of Roiaamjoys a presumption of innocefee
right with the rank of constitutional principle vahi assumes that, until a final judgment
convicting a person is done, the innocence of hemAs presumed and therefore, any
incurring damage and deprivation of rights can béeed by judicial authorities only as
exception and only in those conditions establigmethe law. As the criminal prosecution is
not an exception in the above mentioned senserintiple, it should not affect to the
accused. However, we may note that there are isioglg more cases where the mere

® See, The Article 23, paragraph 11 of the Romafllanstitution, as amended and supplemented by the La
amending the Constitution no. 429/2003 publishethinOfficial Monitor of Romania no. 767/ 3bf October,
2003.
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initiation of the prosecution is likely to have s@guences for the person against whom it was
ordered. For example, the famous people havingoaigpnage like politicians, businessmen,
artists, people working in mass-media, as wellespfe having a job in police, army, public
administration, or justice, all of them can be efiéel more than mere psychologically. Those
from the first category could suffer a depreciatioh their public image with possible
consequences on their career or business whilee tfrasn the last category, could be
prevented in getting a better position, a promotonin some situations, even to burden a
suspension for a period of time. Therefore it'giavie the change of the proceeding allowing
all kind of evidence to be gathered during the stigations phase, and not to push somehow
the Prosecutor to initiate the prosecution and &xadly to accuse a person, mere because,
otherwise is not possible to bring certain evidetocthe case.

Even though, during the investigations phase,sfhar identity is known, the person
must be notified about the crime under investigatamd the fact he/she is suspected for
committing it, or, according to the case, for agjiabetting or instigating to its commission
(see, Article 307 of the new R.C.C.P), we consitier suspect’s rights, the psychological
impact or his/her public imagine cannot be as graffected as in the case of prosecution
when the criminal charges have been officially fredi and that person becomes an accused.
Moreover, according to the new procedural ruleg,(gaticle 78 of the new R.C.C.P.), the
suspect person enjoys the same procedural rigtésthiose previewed for the suspect: the
right of silent, of being assisted by a lawyer, bafing acknowledged about the evidence
gathered in the case, of proposing evidence fdhéiddefense and others (see, Article 83 of
the new R.C.C.P.).

In the other hand, the new procedural provisioester a better procedural framework
for initiating the criminal prosecution, which islater stage and to an upper level in the
charging process. After concluding the investigatiphase, the Prosecutor already had the
opportunity to manage all the necessary evidencadraaw the right conclusions, and
consequently, can better decide if there are reddergrounds to believe that a person has
committed a crime and to initiate the prosecutigratiernatively, to cease the case if there is
a situation which, according to the law, prevemits triminal case to go further than the
investigations stage. Regulating in this mannerthirgk the legislature succeeded to do, very
well, a balance between a favorable procedural dvaonk for managing all kind of evidence
by the judicial bodies while not harming in any wine legal rights and freedoms of the
suspected person.

Turning to other aspects of the pre-trial phasthefcriminal process, we find that the
provisions of the new R.C.C.P. does not bring aersible novelties in the matters like the
extension of prosecution or its suspension, thettie of the case to the investigation body,
the reference to another body for criminal prosecuand the reopening the investigations or
prosecution.

In the chapter governing the complaints againstnfe@asures and prosecution acts,
should be added that, although basically they rerttee same, there is a major change to the
current regulations, the entering thie judge of Preliminary Chamhewho is empowered,
inter alia, with the task to make the judicial control ofttRaiosecutor’s solutions which cease
the investigations and the prosecution by dismissalvaiving the case. These provisions
appear as natural, given that one of the reasonstlhrehabove institution was created by the
legislator is that of doing the judicial control Bfosecutor’s solutions not to indict.

Conclusions

As a final conclusion, we can mention that the r@acedural regulations brought
some clarification in what regard the phases of ghetrial stage of the criminal process,
namely the investigations and the prosecution, thegewith clear attributions for the
investigators and the Prosecutor as well as witbugh guaranties of respecting the legal
rights and freedoms for those persons against wiharproceedings are running. Another
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welcomed change is that clarifying and simplifyithg naming of the Prosecutor’s acts and
his/her final solution in those cases not brougéfole the court. In what regarding the
judicial control of those above mentioned solutiohshe Prosecutor, we have to mention the
fact this is, also, existing under the current fafjons but, the entering of thedge of
Preliminary Chamberan expected more specialized judge, will be stoe, a step ahead for
the criminal justice. Finally, the practice is omhich can show us if the expectations for
these new provisions of the R.C.C.P. in doing &betriminal process will be confirmed or
not.
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Abstract

The present paper aims to reveal the definitivenel@s; the particular and specific
elements that are the structural and spiritual cauthat have determined the birth,
functioning and development of the local policetemst At the same time | wanted to motivate
in my own version the reason of being, of exiséing functioning of such a structure, as well
as what they mean for the community, citizen amdatiministration of the town, of the
locality. The answer to the question whether sugduldlic institution was necessary or not,
what is the spirit that it imprints at the level tife relation between the citizen and “the
organ”, service of order and public safety. Whatifferent to what existed until the present
day comes in front of the inhabitant of the towrt® Tapproach method of the issue, the
behavior is different of what we have known so far.

Through systematizations and statements of thelgmolsubsumed to the title of the
article, the presentation, | wanted to outline flaget of the local police through which to
offer a simple painting nevertheless with the measts claimed by the corpus of the structure
for a comprehensive and reflexive understandingsoégo in close connection with its Alter
ego, that is the citizen.

The present article addresses both to the eagédraracademic environment and also
to the “common” citizen, indebted and willing tovea first and eloquent idea about what is
and what aims to be this new public institutionhwitdicial personality or in subordination of
the local councils and which solves the daily peoh$ of the citizens, which affect them
directly or indirectly. Through the 7 (seven) alastr problems | appreciate that the
discursiveness of the presentation will clear maggects that at first sight could hardly be
distinguished compared with the existence and fomictg of the structures of national police.

Keywords: local police force, community, public service

Introduction

The consequences of the European integration dwersystem of Law in Romania
manifest as significant as in other fields andamis of what the local police represents, seen
from the point of view of the organization, legasls, action, recruitment, personnel,
personnel training, transparence and predictionwhat exists and undertakes, internal and
international cooperation and of course through tfaet that it is subordinated to the
community.

The activities of the local police are undertakeainty in close connection with the
population, the community, and its efficiency delseon the support of the latter. The trust of
the population (of the community) in the local pelis in close connection with the attitude
and the behavior of the police regarding the comitgueind particularly with the respect of
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the human community, the freedom and the fundamegkds of the person that are stated
mainly in the European Convention on Human Rights

1. The birth and the evolution of the structures of l@al (community) police

The police serving the community (community pol@ins an idea that took birth in
the United Kingdom, where it meant the associatibthe entire community, particularly in
order to prevent crime, but also detecting it.

This model was taken by many European countriesgamged broad valences and
with benefits for the citizens.

The assistance (the support) of the population oonity) is the main mission of the
community police.

The comprisal of various services throughout thpalves of the community police
is different towards what we knew so far, meanimg it changes the role of the police, that,
by ceasing to be a force used in the society, besan “organ” serving the latter. For some
years in Europe has appeared a new tendencygegraté the police in the civil society and to
bring it closer to the population.

This purpose is reached through the developmettieotommunity police in several
member states. One of the main used means comstbis awarding of a status as an “organ”
of public service and not just a simple “organ’tinsted to apply the law.

If it is wanted that this transformation remaing just a linguistic one, it is necessary
to introduce a category of “services” within thdiaas of the community police, through the
objectives of a modern democratic police. The tmst® assured by the local (community)
police aims generally practical situations in whitckhould intervene.

In Romania, the community police was founded in32@6 a condition sine qua non
related to the increase of autonomy of the locdllipuadministration and of course as a
necessity inducted by our admission in the Europé@ion and the increase of the role of the
state.

2. The local purpose and the fields of structures otie local police

In the F'art. of the Law of local police the followings as#pulated: the local police is
constituted with the purpose of carrying out madimitzutions of defending the fundamental
rights and freedoms of the person, of private andlip property, the prevention and
discovery of crime, in the following fields:

- Public order and silence, as well as safety ofeits;
- Traffic on public roads;

- Discipline in intersections and street display;

a) Environment protection;

b) Commercial activity;

c) Listing of the population;

d) Other fields of activity appointed by law.

The local police functions in villages, towns, nuipalities, sectors of municipality
Bucharest and of course the capital.

The number of local police officers is accordinghie European Norm that states the
report 1/1000, one police officer for 1000 inhabita

The organizational chart of each entity is decided the local council of the
community, as well as the main missions requiredhgyterritory and the population in the
respective area.

! The Committee of Ministers of the European Coynidile European Police Code of Ethics, Recommenuatio
(2001) 10’ 19.08.2001, p. 31.
% The European Police Code of Ethics. Recommend&2io®1)1. 19.09.2001 p. 24.
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Making a parallel between the Romanian police dadldcal police to show that the
first is a reactive organ and, centralized and pedelent and the local police is a proactive
organ decentralized which has close connectionl thié community. They act preventive
and act as good householders.

3. The subordination, coordination and managementfdahe local police

The local police are subordinated to the local cduhat is to the citizens of the town
and must present quarterly and yearly informatiotes regarding its immediate activity. The
local council decides performance assignments Her itstitution as well as the priorities
given by the specific of the town.

The mayor coordinates closely the entire activityhe local police; he is in fact also
the president of the commission for order and pukdifety and at the same time the one who
approves yearly the plan for order and public yabéthe town. On a monthly basis and each
time necessary he is informed in written form alibetresults of the work and the objectives
in the following period of time.

The mayor acts accordingly to the stipulations abligations established by the Law
of the local police.

The immediate and direct management of the lod&des carried out by the General
Manager or Executive Manager. He is helped by teeudy Manager, Service and Office
Managers, based on the yearly, monthly, weeklydaly plans. The integrative character of
the work is defined also by the working procedwspscific for the approximately 126 point-
like that should be fulfilled by a structure of tleeal police.

4. Organization, facilities and the missions of théocal police

The local police is organized and functions by nseahdecision of the deliberative
authorities of the local public administration,agunctional compartment within the special
apparatus of the mayor or as a public institutiblocal interest

The number of positions, the personnel categoties, facilities, endowment as
established through the Framework Regulations angar@izational and Functional
Regulations of the local police issued by the lagaincil. The facilities of the structure are
realized according to the legal provisions but adswording to the particularities and
distinctiveness of the town and comprise the irliei and collective facilities of the
institution.

The provision of lethal, non-lethal facilities, witommunication technique as well as
auto means confers to the institution managemeheaacutive capacity. The missions result
from the fields subsumed by law and are about @btha tactic ones are of approximately
130.

The main three missions with strategic character:

- Supervises that the law is respected

- Helps the persons that are in need, trouble;

- Helps the citizens in the relation with other ptevand state institutions, as well as
with other citizens

5. Working steps, cooperation and relation of thedcal police — of the local police
officer.

Strength, respect and appreciation of the localcpotonsist in my opinion in the
compliance with the procedural working steps, mdlation with the citizen of course. These
are:

- Preventive notification
- Formal notice

- Warning

- Fine

® Law of the local police no. 155 from the™a@f July 2010, Art. 4.
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No matter the field of responsibility there is 8maallest risk for the agent to fall in the
disgrace of the citizen if he complies with thetsps and of course realizes them personally
of by dispatch data base, from where he can extmémtmation regarding the prior behavior
antecedents.

For the fulfillment of missions the local policéetlocal police officer cooperates and
relates with the citizen, with all institutions sutlinated to the city hall, with the institution
from the town, county as well as the institutionsthe area of public order and safety and
national defense.

There is no mission for which information or cuntath action is not needed that is
why the relational linkage is mandatory.

6. Legal competence and training of the local policefficer

The responsibility area of the local police offidesm a legal point of view is from
contravention downwards. The crime field exceedsatly the activity of the local police
officer. He undertakes the first steps. Regardimggdrogressive training of the local police |
can show that it is being realized through 3 meshtaking-out from production through brief
summons at the working place.

It is important for the local police officer theetkto train continuously by means of an
own system so that at the end of the year he/shejeantify the new or the added value in
the field of preoccupation as well.

7. What aims to be the local police and the local pale officer?

The direct answer to this relative question istracsure used by the town hall with a
particular spirit, an institution close to the zé&nh and the police officer an esteemed public
servant, appreciated, wanted and close to theenitiz

The profile of the local police officer must be ebied by the biological, professional,
social-human and behavior component.

Conclusions

The presented material can be seen as an invittdiaeeper analyze of the role,
purpose and missions of this new institution witthe town halls or related with the town
halls, so that the citizen can be informed througiious ways regarding the lucrative areas of
this service and the institution should take intangideration the expectations of the
inhabitants of the community.

| consider through this presentation “the facetlué new institution was projected
together with its multiple responsibilities and quetences in a polychromatic and multiform
area such as that of the public order and silesiteet sanitation, environment, commercial
control, in one word of the sum of arrangements godd order, the utility of the
environmental and of the beauty.
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Abstract

Rape ismalum in se.In modern India the institution of rape has floimsl
immensely in recent times, and presently it is aonal problem. It is a challenge to the
contemporary thinking. Gender equality is enshrimedhe Indian constitution. In ancient
times rape existed in Europe while women in Indid Hivine personification aShaktiand
in modern times millions of Indians viSihaktitemples with liberal offerings.

This paper addresses dynamics of rape with padrctéference to India. Rape is a
multidimensional and dynamic phenomenon. Its peéi@mepnay vary from radical to liberal,
and the legal definition keeps evolving. Mathenadltycit may be modeled as a space-time
function. In 2013 the definition of rape was redideoth in India and US. It, however,
differs. The paper examines recently introducedaimtw to reduce rape incidents.

There are various areas which need attention toehasgight into the phenomenon of
rape and measures to control the incidents. Thituohes understanding the effect of socio-
economic-demographic predictor variables in redactodf the incidents. The authors have
applied statistical analysis using correlation tape data from all the 35 regions of India
with eleven socio-economic-demographic predictoriades to find the effect of the
variables on incidents of rape. It was found thalyditeracy status, or literacy status as a
proxy, for male and female in urban population oaded significant desirable effect on the
number of rape incidents. This sets a directiorfdiother research. The rape challenge should
be addressed with afresh look from multidisciplinaperspective besides law and
enforcement. The fusion of data, analyses, andsidgeeluding from sociological, cultural,
psychological, and religious aspects, and encourggnerging of tools from disciplines,
should provide an insightful and sound approacHimnd solution to the intractable social
problem. Also social change with the universal wmdhoughts of great minds like Mahatma
Gandhi and Elie Wiesel is desirable to eliminalg ihcluding rape, from the modern society.

Keywords: rape, literacy, Indian penal code, space-time fiomt socio-economic-
demographic predictors, multidisciplinary perspeeti statistical analysis, correlation,
religion.

Introduction

Rape is grave wrong. It is malum in se and can Isex&re consequences for victims.
It has been occurring since the ancient times acmdtures. It has too often been ignored
and mischaracterized. Rape is a complex phenomertbrmany dimensions. It is one of the
most controversial issues, and is a challenge &dbntemporary thinking. It is perhaps the
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most under-reported crime. However it is on theease despite changes in the legislation,
practice and procedure in the investigation, higbfpe coverage in the media, and support
available to the victims. However only a small nemf perpetrators are brought to justice,

and victims are routinely blamed for the crime. Degawith rape is much more complex than
dealing with most other crimes.

In India rape is horrific fact of life, a commonaarence that makes everyday news,
and in recent times the incidents have increasedpin Gruesome crimes against women
have become rampant. A high profile savage gan@ regse in December 2012 where a
student was gang raped with unimaginable acts oélty. It pricked the conscience of the
nation with unprecedented protests and drew theldvattention. Again in August 2013 a
similar brutal gang rape case in Mumbai stirred nweias similar to the December 2012
case.

Recently the United Nations Secretary General Baasm&on urged the Indian
government to take action to protect women, andJhiéed Nations High Commissioner for
Human Rights Navi Pillay called rape in India a meial problem. The Government of
India acted swiftly, modified laws and had set agt-track courts to deal with the crime. It is
ironical that in spite of awakening, the sexualagts continue to rise while gender equality
is enshrined in the constitution. In modern Indiamen occupy position of leadership in
almost every field.

The paper describes dynamics of rape in the motietian society, and possible
reasons for the crime. The history of rape law Wwased, and current law with amendment
was examined. Quantitative statistical analysisngscorrelation was employed on rape
data with eleven socio-economic-demographic predicariables. It was found that literacy
plays an important role in reduction of the crinilemay be mentioned that to effectively
contain rape crime requires a fresh look with ndificiplinary approach to gain insight and
find solution to the intractable social problem.

Introduction to the Study of Rape

The English word rape is derived from Latin waapere. The Merriam Webster
dictionary defines rape as “unlawful sexual actiiitHowever there can be several types
of rapes like penetrative, non-penetrative, congalhsmarital, and the crime of rape
varies culturally.

Rape is not a modern phenomenon. Rape has beaibddsa early religious texts in
the western world. Greek mythological god Zeus dap®men including Hera, lo, and
Phoenician princess Europa, and the continent Eurspan eponym of the Princess. In
ancient Rome rape had been reported e.g. the RapkeoSabine Women. Rape was
considered as a less crime for a particular gahtlwith the other girl like rape of a non-
virgin was less crime than rape of a virgin. Abtiuee centuries back in France, marrying
without parental consent was considered rape.

In Indian constitution gender equality is enshrin@ih provision of positive
discrimination in favor of women. In modern Indianmven occupy position of leadership in
most fields. Even in ancient India women enjoyestust equal to men or even better. The
divine personification of feminine power was andim®wn asShakti.In India there are many
temples dedicated t&hakti like Mata Vaishno Devi Mandiwhere number of annual
pilgrims are over ten million and a nearby expa@asnodern university by the same name is
funded by offerings by pilgrims at thdandir. It confirms faith in the goddess by a large
number of followers even in modern India. Howeagre as a national problem exists.

The reasons for rape include sexual pleasure, sommmic, power, sadism, anger,
and evolutionary. For example persons in powerccamce mating with little fear of reprisal.

The perception and understanding of rape varieglwid he two extreme views are
liberal and radical, and it is generally perceiwmmewhere between the two extremes.
Liberal perception views rape as an assault likeeroassaults while the radical perception
takes into consideration dominant role because ahhnod. The judgment of rape can
therefore be subjective. In some societies rapgavoo for the victim.
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The legal definition may vary depending on the d¢oumand time. In mathematical
parlance rape may be described as a function aesgad time. For example the definition
of rape in US has been revised since January 281Bemnetration, no matter how slight, of
the vagina or anus with any body part or objechrat penetration by a sex organ of another
person, without the consent of the victim”. Maritape was considered a crime in the US
and the same has since been abolished. Since FeBQES in India the word rape has been
substituted by the word “sexual assault” and itudes assault without penetration and new
offences. The lack of physical resistance is imnmtdn contract in Germany the victim has
to prove that sufficient resistance was put to @vibie assault for example in 2012 the
judgment went against a 15 year old female rapeénvicThe judge pronounced “Esitte
weglaufen oder Hilfe rufen konnen, aber es hatsalleer sich ergehen lassen. Das reicht
nicht, um jemanden zu bestrafen” implying that anbugh resistance was put. However in
some societies like in Afghanistan rape is themdte taboo for the victim and the law and
society imprison the victim. Elie Wiesel's wisdohotight “There may be times when we are
powerless to prevent injustice, but there must nbeea time when we fail to protest” is apt
in this and similar situations.

The impact of rape on victims can be severe. Aimichay get severely traumatized,
suffer from various stress disorders, and faceas@tigma. Many victims consider it as a
moral injury. Many are harmed in their sexuality o long time. The victim has to bear
humiliation and shame. The victim's family may me$o honor killing or forced marriage to
the rapist. To help victims there are institutiosalpport centers, both governmental and
NGOs. They have enhanced sensitivity and undenstguad rape, and help victims including
healing the damage. However there are a signifinantber of silent victims as rape is one
of the most under-reported violent crimes. The seasmay include social stigma, fear of
reprisal from the perpetrator, the attitude of fhalice, painful medical examination,
possible humiliation in the court by the defenderakey, and in some societies the victim is
imprisoned.

Indian Penal Code and Recent Amendments

The Indian Penal Code (IPC) describes an exhaubsivef all cases of crime and
punishment. The first IPC document was prepared860 with 511 sections, and came
into force in 1862. Many amendments have since begte the IPC. However in the state of
Jammu and Kashmir the IPC is known as Ranbir P€odle (RPC). The IPC takes into
accountactus reus, mens reand the fundamental maxifactus non facit reum, nisi mens
sit rea” meaning the act is not culpable unless the minguilty. For examplemens rea
translates in the IPC as intentionally, knowinglgluntarily, fraudulently, or dishonestly.

There are two sections in IPC pertaining to rage section 375 and section 376. In
375 IPC a man is said to commit “rape” to a womaa circumstance like against her will,
without her consent under false promise, consertogycion, with her consent when she has
unsound mind or intoxication and is unable to usi@erd the nature and consequences of that
to which she gives consent, or with or without bensent when she was under 16 years of
age. The section 376 defines a minimum punishmesewen years for the perpetrator. The
punishment covers an exhaustive list of rape stnstlike punishment for a public servant,
police, and gang rapists.

After the December 2012 Delhi gang rape case, theefament of India constituted a
judicial committee headed by Justice J.S. Vermguggest amendments in criminal laws and
punishment to deal firmly in sexual assault cased, based on the recommendations of the
committee a Criminal Law (Amendment) Act 2013 wasged. The word rape has been
replaced with sexual assault and it includes assdthout penetration, and penetration to
any extent other than penile penetration is alsoféence. New offences have been added
like acid attack, sexual harassment, voyeurisnkistawith related punishments.

Indian Rape Statistics and Analysis

There are various areas which need attention to igaight into the phenomenon of
rape and measures to control the incidents. Tlusidles understanding the effect of socio-
economic-demographic predictor variables in reductdf the incidents. In this study
statistical analysis using correlation was emplofedhe analysis of 2012 rape data from
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all India consisting of 35 regions representings&es and seven union territories. Eleven
predictor variables were used to find the effecthw variables on incidents of rape. The
predictors selected were male and female literacgural, urban, and total population, sex
ratio, percentage of rural and urban populationkwaarticipation rates for male and female
population. The rape data taken were from the Mati€rime Records Bureau under Section
376 IPC, and predictor variables chosen were froen2011 Census Data. Predictors were
taken as the independent variables while rape defsed petakh (1,00,000) of population
were taken as the dependent variables. It may beiomed that in India Vedic numbering
system is used to denote large numbersldiki (alsolac), crore(I0"), arab (10°), andkharab

(10'.

Table 1 depicts descriptive statistics of rape aaie the variables for all the 35 regions
of India. It is observed from the Table that theam&alue of rape rate was 2.8 with standard
deviation of 2.04 across the regions. Mean valuenale literacy ranged from 91 to 82 for
urban and rural areas respectively, and for thal tetgion it was 85 with relatively lower
standard deviation values across the regions. Makues for female literacy ranged from 82
to 66 for urban and rural areas, and for total doetbareas it was 71. Mean Sex ratio was 929
and that is number of females per thousand of maleulation. Mean values for rural
and urban percentages to total population were ridl 20 respectively with the same
standard deviation of 22 across the regions. Mealneg for male and female work
participation rates were 54 and 26 respectively watatively lower standard deviation across
the regions.

Fig. 1 depicts 2012 rape rates across 28 stateseah union territories of all India.
Mizoram state had the highest rape rate of 10.1lgdr of population while the union
territory of Lakshdeep had no reported rape indidéhe reasons of highest rape rate in
Mizoram include both high incidence of the raped high incidence of reporting. In Mizoram
the overwhelming population is Christian and Chaistethics of forgiveness is misused and
there is little fear of reprisal for committing re coupled with and grim drug abuse problem
there. In Lakshdeep women enjoy a respectful stdilgge than 40% of households are
headed by women unlike in the rest of India.

Further bivariate correlations were computed betwbe predictor variables and rape
rates across the Indian regions. All variables icmned were on interval scale.
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Table 1: Descriptive Statistics

Mean Std. Deviation [N
Rape Rate 2.7886 2.04346 35
% Male Lit. (T) |85.2717 |6.32653 35
%Male Lit. (R) }82.3357 [7.05876 35
% Male Lit. (U) }91.3011 (3.54109 35
% Fem. Lit. (T) |71.4677 |10.48830 35
% Fem. Lit. (R) 166.0589 11.31427 35
% Fem. Lit. (U) }82.1720 [6.23847 35
Sex Ratio 929.30 79.682 35
% Rural 161.2140 22.20706 35
% Urban 38.7860 [22.20706 35
WPR(M) T54.4029 5.11897 35
WPR (F) 26.3114 |9.68427 35

Fig. 1. Rape Rate across Indian States and Union Territories in 2012
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Table 2 depicts correlation coefficients of rapgesawith predictor variables. It is
observed that out of the eleven predictors, onlyenzand female literacy status in urban
population had significant effect on reduction ape incidents. The strength of association
was relatively significant at 5 percent significanevel with 2-tailed sigma or p values of
0.032 and 0.014. Literacy is definitely a key iradar to reduce the crime. The correlation
analysis, however, does not take into account @épendent effects of the predictors on the
dependent variable. It provides indication for liert research using advanced techniques to
explore more closely for the independent effecthef predictors on the rape rate. Literacy
can, however, be a proxy for development relatetbfa.

Table 2: Correlation Coefficients

Rape Rate
Variables Coefficient |Sig. (2-tailed) [N
Rape Rate 1 .000 35
% Male Lit. (T) 022 .899 35
%Male Lit. (R) 014 938 35
% Male Lit. (U) -363" 032 35
% Fem. Lit. (T) ATT 308 35
% Fem. Lit. (R) 178 307 35
% Fem. Lit. (U) <12 014 35
Sex Ratio 175 316 35
% Rural 197 256 35
% Urban -.197 256 35
WPR(M) -.080 .650 35
WPR (F) 287 .094 35

*, Correlation is significant at the 0.05 leveltgied).

Conclusions

Rape ismalum in seln India it has increased sharply in recent timed presently it
iIs a national problem. It has drawn world attentiopluding from UNO. Recently the
Government of India modified laws and had set @p-fiack courts to deal with the crime.

Rape is a challenge to the contemporary thinking. perhaps the most under-reported
crime. Dealing with rape is much more complex thaaling with most other crimes. It is
irony that rape cases in India are on the incredsée gender equality is enshrined in the
constitution, and in modern India women occupy fmsiof leadership in almost every field.
Many Indians, as in ancient times, still considetiret personification of women and visit
Shaktitemples with liberal offerings.

The paper addresses dynamics of rape and mo@dalaispace-time function. Rape is a
multidimensional and dynamic phenomenon. The péme@nd understanding of rape may
vary widely. The two extreme views of rape arergbend radical and the rape is generally
perceived in between these extreme views. The jesgnof rape may therefore be
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subjective. The definition of rape keeps evolvimgl & country specific. In some societies
rape is the ultimate taboo for the victim.

The authors have applied statistical analysis usorgelation on the Indian rape data
punishable under Section 376 IPC with eleven secmiomic-demographic predictor
variables. The data taken were for all the 35 mnegi@presenting all India. The result of the
analysis indicated that out of all the predictorialles chosen, only male and female
literacy status in urban population or literacytssaas a proxy indicated significant effect on
reduction of rape incidents. The future work maglude application of advanced statistical
techniques to the analysis of the rape data talgeper insight into the problem. It may be
suggested that more predictor valuables be useithéoanalysis to unfold their effect on rape
incidents.

It may be stressed that laws are necessary bsuffatient to contain rape incidents. It
is desirable that the rape challenge should be eaddd with a fresh look from
multidisciplinary perspective besides law and erdanent. The fusion of data, analyses, and
ideas including from sociological, cultural, psytdgical, and religious aspects, and
encouraging merging of tools from disciplines, ddoprovide an insightful and sound
approach to find solution to the intractable soprablem.

The social change with the universal wisdom thosigifitgreat minds like Mahatma
Gandhi and Elie Wiesel is desirable to elimindte ihcluding rape, from the modern society.
Mahatma Gandhi's thought on religion "... our imnest prayer should be a Hindu should be
a better Hindu, a Muslim a better Muslim, a Chaista better Christian" puts the religions in
the right perspective in building character, and BViesel's thought "There may be times
when we are powerless to prevent injustice, butetimeust never be a time when we fail to
protest” helps in gaining inner strength with dalsie action even in extreme conditions.
High character and moral strength would make th®esp courageous and free from ills
including rape.

Bibliography

http://www.indiatimes.com/news/india/burn-them-algelhi-gangrape-victims-last-
words-100477.html

http://www.hindustantimes.com/India-news/Mumbai/Maaigang-rape-victim-
identifies-minor-accused/Article 1-1117462.aspx

http://www.fbi. gov/about-us/cj is/ucr/recent-pragr-updates/reporting-rape-in*0O;13

http://mha.nic.in/pdfs/criminalLawAmndmt-040213.pdf

https://www.maavaishnodevi.org/

Zalta, Edward N. (editor)lhe Stanford Encyclopedia of Philosopk@12. URL =hittp:
//pi ato. Stanford. edu/

Office of the Registrar General & Census Commissiaf India,2011 Census Data,
New Delhi, 2012,

Crime in India, National Crime Records Bureau, Goweent of India2012 Statistics,
New Delhi 2012;

Gupta, S.C.Fundamentals of Mathematical StatisticSyltan Chand & Sons, eleventh
edition, New Delhi, 2002;

Ministry of Home Affairs, Government of Indidndian Penal CodeNew Delhi,

2013;
http://www.hertener-allgemeine.de/lokales/marl/Mawezh-hat-sich-nicht-genug-
gewehrt;art996.833782

87



AGORA International Journal of Juridical Sciencegyw.juridicaljournal.univagora.ro
ISSN 1843-570X, E-ISSN 2067-7677
No. 4 (2013), pp. 88-96

EU BORDER CONTROL FOR COMBATING CROSS BORDER
CRIME

F. Mateas

Florian Mateas

Law and Economics Faculty, Social Sciences Depaitme

Agora University of Oradea, Oradea, Romania

*Correspondence: Florian MatgaAgora University of Oradea, 8 RaaTineretului St.,
Oradea, Romania

E-mail: departament@univagora.ro

Abstract

One area of particular interest, both the Europé#mon and Romania, is the border
issue, which requires the setting up of a commatitirtional framework that embodies all
specific courses of action across the EU.

The area of border control and Schengen cooperatinch is very important and at
the same time very sensitive, imposed at Commianwiy, a continuous development of legal
regulations in order to ensure effective securityhe EU's external borders.

Romania's geo-strategic position makes the Blaekabeindispensable part of Euro-
Atlantic security and prosperity. Many of transmaial threats facing Europe come from this
region. A big part of the area is dominated by emuit stagnation, unsafe and insecure
borders, organized crime activities and frozen etlwonflicts.

Keywords: border control, organized crime, risk analysis,gat.

Introduction

Romania’s accession to the European Union has teduh, among other things,
establishing new borders of the Community. ThusdRdmbecomes the eastern limit of the
European Union, an important factor, with high skan promoting the interests, values and
shared vision of the European space to these arttas,vector of interests of Western
democracies, and will support in the future difféaréorms of EU cooperation to other areas
of interest. In the process of accession Romaras, dssumed a number of responsibilities
regarding the security of these new borders, takiag to follow the rules and requirements
to ensure a secure environment within the Europdaion.

In this context, to support the primary objectivietioe Union's Justice and Home
Affairs, to " maintain and develop the Union asamea of freedom, security and justice in
which the free movement of persons is ensureddardance with appropriate measures on
border controls, asylum, immigration and the prei@mand combating of crime", Romania
consistently works for the progressive implemeotadbf the measures necessary to achieve
an appropriate level of security of its borders.

These measures are included in the Schengen aatpcd Romania was obliged by
the Treaty of Accession to the European Union toept fully it. After 1 January 2007,
Romania has entered a new phase, which involvesaprg and adopting the necessary
measures to eliminate internal border controls ®thgent to accession to the Schengen area
which is not coming even in 2014... certainly netduse of the border police.

1. The development of the international security aga

Romania is preparing systematically for Schengenession, while conducting
activities aimed at integration into the Europeamidd. European integration is based on the
concept of freedom based on human rights, democnastitutions and law enforcement.
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These common values have proved to be necessagsire peace and prosperity in the
European Union, constituting criteria for EU enkrgent.

Developments in the international security envirentmat the beginning of the century
and millennium, have radically changed the peroeptf threats to continental and global
security, which resulted in the review of a broat bf concerns, determining policy makers
and analysts advised to assert that “the world gbdih that a thorough cooperation, to
mobilize resources combating unconventional threats

The analysis of the development of contemporaryeties reveals that although the
intervention measures and the specialized agentisscial control have intensified against
acts of organized crime in many countries themerigsurgence and a duplication representing
a social problem whose way of expression and résalis of interest both for control factors
in the field, such as the police, judiciary and adstration, and public opinion.

Threats which a decade ago was considered quasimioas, speculations or
analytical assumptions were unlikely to materiahipe& become reality.

In the current international security cannot bersf in a geographical sense, new
challenges and new reality of national securityolaing the construction of a new vision,
which involves strengthening cooperation with ttiadial partners who share the same values
and goals. Without an integrated risk managemestesy (described in Chapter 3) and
vulnerabilities cannot achieve the national seguntinagement system and community. By
solving cases and observing the changes, police maposals to change the legal norms.

2. The European framework regarding border control

2.1 Legal Community instruments for border control

Area of border control and Schengen cooperationgtwis very important and at the
same time very sensitive, imposed at CommunitylJeweontinuous development of legal
regulations in order to ensure effective securitthe EU's external borders.

With the accession to the European Union, the Wondd#h Ukraine, Moldova and
Serbia (+ MN) became the external border of theogean Union. To secure this border, at
national level, there have been implemented mosthef objectives set out in policy
documents so that, currently, state border cowmindl surveillance is carried out in accordance
with the integrated model of border security.

Romanian border authorities as of January 1, 2Q@lyato border control and
surveillance principles applied by the European @aomity, as laid down in EU legal
instruments.

2.2 Common policy in the field of border control

Romania’ engagement in Schengen integration le@ tseries of changes aimed
essentially at creating legislative and structucampatibilities harmonizing Romanian
institutions with the EU Member States ones andibdish measures to ensure rapid
implementation of new decisions adopted withinlmgon.

One area of particular interest, both the Union Bodhania, is the border issue, which
requires the creation of a common institutionahfeavork that embodies specific courses of
action across the EU.

2.3. External border control

Member States shall designate national serviceeorices in respect of the staff
responsible for the control of border crossingsaasordance with their national laws. They
will have to ensure staff and resources so as sarerefficient, high and uniform checks at
external borders.

Schengen Catalogue states: External borders cpmxtdadition and readmission:
Best practices and recommendations stated thattieBeborder surveillance and control
requires adapting the number of staff in risk assent by analysis”.

Schengen Catalogue recommended that staff intetededntrol border crossings to
undergo a course on their future tasks, which showlude: knowledge of the provisions of
the EU / EC relevant basic rules and proceduresjrdent control ( validity, forgery ), entry
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rules, stay and exit from the country, coordinateomd cooperation with other agencies,
special cooperation between states in the Scheimgemal borders, police cooperation, the
Schengen Information System, judicial cooperation.

However, it is recommended to continue traininghe future, meaning that member
institutions should provide programs and facilits#éscentral and local level to assist staff by
providing education and training on relevant issndbeir work.

In Romania border crossing points are under thersiiiation of the Ministry of
Internal Affairs which coordinates the border cohtactivity and ensures public order
through Romanian Border Polfce

2.4. Abolition of controls at internal borders

In accordance with the definitions adopted by tkbeBgen Borders Cotléinternal
borders” shall mean the common land borders, imctudiver and lake borders of the
Member States, Member States airports for domégjtits and sea ports, river and lakes of
the Member States for the links of regular ferry.

Citizens, whether belonging to a third country ojoging the Community right of free
movement, may cross borders in any place withouhgbesubject to a prior check.
Principle enshrined in the Schengen Agreement &51%nder which will be removed
internal border controls is only applicable to coomrborders of Schengen Member States
and does not require the abolition of borders,tas often interpreted. The fact that it will
abolish checks at internal borders shall not affeeiny way the controls within the territory.

2.5.Characteristics of border control

The legal basis for the control of these categdeegiven by: Directive no. 38/2004
(Articles 4, 5 and 27) on the right to free movemand residence in Member States for
Union citizens and their family members, SchengerdBrs Code (Article 7) and the
Agreement between the European Community and italdée States, of the one part, and the
Swiss Confederation on the other part, on therfregement of persons.

Before discussing specific border control rules tfegse categories, we must specify
which persons are enjoying the Community right fef movement, but without making
reference to the evolution of the concept and ib®secration in international legal
instruments, European and national.

2.6. The efficiency of border surveillance activity

At the national level, to achieve effective supsiom of the border we are seeking to
adopt, improve and implement best practices of Buhtries. To this end the new design was
implemented surveillance and border control, whicbvides the general framework for a
unitary approach, consistent with European starsdafdecurity concepts and a high level of
border control.

The main purposes of border surveillance, identifiy the Schengen Borders Code
are:

- prevent unauthorized border crossings;
- countering cross-border crime;
- take measures against persons who have crosséadrtier illegally.

2.7. Joint border control

As required by international law, the borders &e='t line which determines the limit
of the territorial jurisdiction of the state" andepent de facto the limits sovereignty, being a
sensitive topic in all countries. Meanwhile, thegass of European integration and regional
cooperation issues grouped border area, often sixeluelationships between two countries,
In a separate chapter. Integration into the Scheagea is directly dependent on the success

! Decision no. 445 of 9 May 2002 for the approval tbé methodological norms of implementing the
Emergency Ordinance no. 105/2001 regarding the btatder.
ZArt. 2, alin. 1
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of each state record in the process of securinig bloeders, including by improving border
control and management by policy standards, priesipnd community requirements.

Usually, by establishing joint control EU countriase pursuing a number of key
objectives such as:

- changing the complicated and lengthy formaliaéshe border crossing operations making
them faster and simpler for individuals and for tt@asit of goods;

- a border control more efficient and transparent;

- reducing the operating costs of border checkppint

- reducing risks of various phenomena difficultdounter, such as corruption and illegal
trafficking of goods and people.

3. Main risks and threats at national security

Sources of instability, dangers and threats amctyr proportional to the evolution of
society, with positive effects, but also many cadictory effects. Interestingly, cross-border
crime is not a product of a civilization or anothes sometimes is understood, but the
degradation of the human condition, the evil thatg increasingly more inside world.

Romania's geo-strategic position makes the Blaek&eindispensable part of Euro-
Atlantic security and prosperity. Many of transoaal threats facing Europe come from this
region. A too much of the Basin is dominated bynernic stagnation, unsafe and insecure
borders, organized crime activities and frozen iethanflicts.

Knowledge advances in threatening rhythms and risasiing rapidly and expanded
spaces. Traditional pre- industrial societies,aratl and regional economies, social attitudes
and behaviors are interrelated and remodels cibns face, everything seems to be heading
inevitably towards global state. At the beginnirigree third millennium it is clear that a new
world is born, even if, in some way at least thneelds continue to exist.

3.1.Operational risk analysi$- Case study

Stadard, risk analysis” is based on geographical demographical and leads to a
description of the areas of high, normal and losk.riThis is used to support the different
needs in surveillance. Another standard procedsireo igather strategical data on illegal
crossings.

3.1.1 Border Crossing Points

In the following we will focus on border crossingipts. Here Schengen Borders
Code requires a 100 % control of persons crossiedorder. Where this requirement is met,
it means that every person will meet with a borgeard. So everyone will have to have
personal travel documents for legal entry or ekdople who do not have travel documents
available will be sent back.

But when they occur due to other types of illegalvdties, they cannot be discovered
during border control measures. Let's take an elaofpllegal crossing of persons inside the
trucks. It is well known that this type of activitsgkes place several times a day along the EU
border. Often it is the poor victim of traffickimgetworks, one that is hidden in the truck, the
person who otherwise will not make any change imssing the border. To control the
contents of a container truck requires a taskrigires a lot of time, X-ray machines, CO2
samples, heartbeat detectors, etc.

3.1.2 Periodical operations

Suppose that during a week a joint operation ismiged, where the idea of action is
to detect activities led by people inside the tringkincreasing control over the day. The
trucks are randomly selected, because the ideaagllect statistical information available. In
a BCP the lower traffic is of 200 trucks per dagcBuse downloading is hard work, the staff
is able to search the 10 trucks, which means 5%thaf total traffic each day.
The following figure shows the situation of 200dka of which 10 (5%) are controlled.

% Adapted from FrontexOperational Risk Analysis 2010-2013.
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200 camioane; 5% control fizic aplicat
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Figure 1. Randomly selected trucks for check
The border guard, reading this, should review tpeafessional history and tell what
conclusions can be obtained after such an operhtion
Author's experience is as follows: The chief whadsponsible will say something
like "The result is zero. The test indicates tinaré are no problems, which is not surprising.
Here in the BCP, there are no problems guidingrineks.

There is another possibility, and it appears attinet of such an operation. In this case,
one of the checks provides a positive result thegal people are discovered in one of the
trucks.

Again, the chief will likely conclude: "We normaltjo not experience any problem on
the issue of people inside the truck. However, \aeehorganized an action. | immediately
arrested a driver who unfortunately decided tahry type of criminal activity.

Resultat = 1 =>concluzia?
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Figure 2. Randomly selected trucks for check wikitive result
Commanders (chiefs) work in a culture where facte eore important than
speculation. Besides, they deal with media. In thisrld there is room for "baseless
speculation”. At this point, we do not deal witle hgenda of local managers and local media.
Concept, which is now the base, is the common Eaodorder control, which has serious
implications for the conditions of life and intehs&curity in the EU Member States. So not to
be caustic, but critical now! Figure describes hibw situation looks in a very important
scenario:
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5% control vs. 5% contaminari?

cu 200 tinte P: 70 lovituri” este 57 %

Figure 3. Truck randomly selected for check withl scenario

Statistical science says the following facts albwiyutrue: if we control 5 % of the
trucks and choose targets randomly from a set 0ft@@cks, and only 5% of trucks carrying
illegal migrants (red trucks), we can find oftemi@. The probability that the result is “zero”
is 57 %.

Zero result does not prove, however, the absencesesious problems. 5%
contamination is an extreme example. The actualle¥ contamination is lower than the
normal considered which in the case study is alagnisuch as the situation at the border
between Austria and Hungary in 2010, when in a mpassed 3,000 Asians).

We should be even more cautious in the case oizangeThe probability of hitting
once is close to 50 % in this awful scenario with &ontamination. Together, the probability
of hitting the “zero” or “one”, is greater than 96. Other findings from this action are often
impossible, even if the threat is very high.

If we make the same extrapolation for the greemdmrthis result “one” suggests the
following: we check 5 % and detect a case. Thatde®5 %, which means 19 other cases of
contamination. The first estimate of the total ffenses is 20 cases. If here we played the
God and created a contamination level of 5%, whigans 10 trucks contaminate, we know
that the real number of facilitating was only 16t 80 as they appear in extrapolation.

Academic Question: We have two responses suggéleectonventional one “no
problem” and the assumed “20 potential cases fifdkang of migrants”?

Mathematically both lose 10 cases. The first suiggéso further action” and the
second can be seen as a “call for serious measumegprove law enforcement”. “Knowing”

that the actual number of trucks involved was 1Bictv reply is more important and more
realistic estimated in this case?

3.1.3 Constant randomly check

Previous chapter analyzes periodic actions wheeskshhandle a small number of
trucks. In statistical terms this is a simple samjaken from a lot smaller. And as we have
seen, there is a high risk of not having hits, efeera relatively high crime rate. Zero findings
are related to a small lot. In large lots we shall encounter such difficulties. How close to
reality are our findings will always depend on #iee of the lot and the number of checked
subjects. It would be interesting to define somsideules for practical application, but they
must be made in another setting.

Here, we see another end of this topic: an unlonité. When the number of trucks
checked is very high, our findings will become aedictable manner. If traffic is

contaminated at 5% level (5% of trucks carrying nangs), 5% of randomly selected checks
will have a positive outcome.
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5% control constant aleatoriu vs. 5% contaminari;

Rezulta in medie 1 lovitura/20 controale
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Figure 4. Randomly selected trucks for predictielsult
Also in this case, it is important to see all thatistical figures: the control of 5% of
the trucks we find only 5% of smuggling activitiednnual result of BCP should then be
multiplied by 20 to achieve a valid estimate of théal number of illegal activities. This,
extrapolation "is the same as that applied in itts¢ ihstance about green border surveillance.
3.1.4 Targets

As the above examples show, random control is ent gffective and comprehensive.
Even large work load leads to poor results, andvtist majority of illegal activities remain
undetected.

Profiling was described earlier as a function, veh@eformation based on information
value is used to select targets for control. Thisuéd lead to more accurate and thus more
cost-effective and better preventive effect.

Let us agree to our example of profiling, joint cgge@ns where trucks are sought

during exercise. Information workers made risk pesfto be pursued in this exercise. When
goods, etc.

referring to trucks, indicators can be as followsuntry of origin, owner, route, type of

5% TINTE CERCETATE

(O CAUTARE

i

PROFIL DE RISC

Again, technical and human resources in the BC&wvatinly 10 checks during the
operation. The next figures show checks based @ifilgiron.
Risk profile does not cover all the crim&9% of the border crossings take place in
the trucks that correspond to the risk profile.
The estimated number of hits is 3.5 probably bexaus hit three or more trucks.
Very different from the previous example, whereatltio hit just O or 1 truck? and again, it is
important to see what's behind the statistics. Thmge you will not have to multiply

detections in the way we did in the previous onee €rowd is now the corresponding risk

profile. We searched 50 % of them and found thitegal cargos. Conclusion: the 20 trucks
that match the risk profile is an average of 2x3cases in total.
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One can now say that | have done is not enougbuatariminal activity: even if we
stopped three trucks, seven have passed so the @iprofitable. This conclusion is valid
only if we talk about organizing an operation ahde leave things the same after that. But if
you maintain this level of control (50 % searcheshie group corresponding risk profile), the
arrest rate is huge and very soon will reduce allegossings. Why?

First, the result of arrest is very damaging fa gerson involved. In this case, these
losses count more than any potential paymentdlégal transportation of people.

Another aspect is that maintaining a constant o$kbeing searched, will make
systematic illegal activities of the same individuecome impossible: the risk of being
arrested accumulates over time. The following gi@aghows the progress over a year. This
truck illegally transports people once a monththé BCP, every time he encounters a risk of
arrest of 30 %.

feb march april may june july

Figure 1. Constant risk for offenders to be seaiche
The probability of being arrested is almost 50%-&bruary and June and is almost
certain that this truck would be seized. Even alisk of arrest will block these facilitators to
operate continuously. In this example the levebafder control is 30%. Much lower than is
usually effective.
Let us have one more look at the figures regargnogjlation.

5% TINTE CERCETATE
=>3,5 LOVITURI!

Figure 7. Risk profile of the targets
There are 3 trucks in the black area. As all thefiled trucks will be checked, the
other trucks will not be checked. It is very im@ot to know what trucks will be checked
because this would mean a possibility for a BG éocbrrupt. How do we remedy this? By
distributing the decision making power. This meahat at every orhanizational level
managers may order checks where they considersagdasut the field workers may act upon
their own decision.
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CONTROALE TINTITE + LIBERTATE DE
ACTIUNE

=> Cel mai bun efect si fara brese in sistem!

Figure 8. Hit check and intelligence

A good analyst should be able to show how eachasmen can be foreseen. This
could be done by paying attention on the initiagtdas or risk indicators of operational level.
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Abstract

The incriminations made by Section Il of ChapteofliTitle Il of the actual Code
(section titled “Hitting and damage to corporal @grity or to health”)"are found in the
Special Part of the New Criminal Cdgén Chapter Il of Title 1, chapter titled “Offense
against life, corporal integrity or health”. Thishapter maintains the offences of “Hitting or
other violence” and “Bodily harm”. These two offes include the consequences of the
serious bodily harm — offence which disappears ftbe new regulation. Beside the two
offences, are maintained in the new structure: tidg or injury causing death” and “Bodily
harm by negligence”. Are added within this chaptéirtreatment applied to minors” (in the
actual regulation this offence is stated by Art B@6d “Scuffle” (in the actual regulation this
offence is stated by Art 322).

The new Criminal Code incriminates in the sameald@ns hitting or injuries causing
deattf. The only difference is given by the limits of phumishments, which are smaller, in
accordance with a new logic of the punishmentsiegifrom the entire economy of the new
Code. But even regarding these offences must lem ¢ine necessary procedural warranties
regulated by the new Code of Criminal Procedwreby different international documents, to
which Romania is paft

Key words: offence, violence, new Criminal Code, new Cod€pominal Procedure

! Law No 286/2009, with subsequent modifications am#ndments.

2 Art 195 “Hitting or injury causing deathstates that “Should one of the acts in Art 198 484 result in the
victim’'s death, the penalty shall be imprisonmeotrf 6 to 12 years”.

% Law No 135/2010, with subsequent modifications amndments

* L.M Trocan,Garantarea dreptului la agrare in lumina dispo7ilor tratatelor internaionale specializate in
materia drepturilor omuluisi jurisprudenei CEDQ the Annals of the “Constantin BrancuUniversity of
Targu-Jiu, Legal Sciences Series, No 4/2010, pplPBL (http://www.utgjiu.ro/revista/jur/pdf/2010-
4/8_LAURA_MAGDALENA _TROCAN.pdf)
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THE REGULATION OF THE OFFENCES AGAINST THE CORPORAIEEGRITY AND HEALTH IN THE
NEW CRIMINAL CODE

1. Hitting or other forms of violence® and bodily harm® — the differences to the

current regulation

The new Criminal Code brings a simplification ire threa of offences against corporal
integrity or health, regrouping the offences ingniated by Art 180, 181 and 182 of the actual
Code in just two offences, namelhitting or other forms of violengstated by Art 193 of the
new Code antiodily harm stated by Art 194 of the new Code.

Hitting or other forms of violence is found as naméehe new Criminal Code, but the
incrimination has a wider area of application relgag the immediate consequences.

The new Criminal Code maintains as marginal naraetfence of bodily harm, in Art
194, but the content of the offence is modified,ameg that are taken some of the
consequences stated by the actual Code to theceftdrserious bodily harm.

The acts of violence committed against family merspehich in the actual regulation
appear as agreed versions of the offences of dpiimother forms of violence and bodily
harm, appear as a different offence, having as imargamefamily violence stated by Art
199.

The new Criminal Code no longer states an incritnanamed serious bodily harm,
but we found some of the consequences of this oéfem the other two incriminations left:
hitting or other forms of violence and bodily harm.

The criterion for the distinction between these teftences is double, namely the
duration of the medical care needed and the nailitbe injuries caused, but with some
differences. Regarding the number of days for na&diare, it has renounced to a detailed
differentiation based on a smaller number of dageping a single criterion, namely that of
90 days. If the offence caused only physical saffee, is shall be incriminated according to
Art 193 Para 1, if the offence affected a persd@alth or caused traumas with a seriousness
evaluated at 90 days, it shall be incriminated ediog to Art 193 Para 2, and if it caused
traumas that needed more than 90 days of medioal ikahall be incriminated according to
Art 194 Para 1 Let b).

Also Art 194 incriminates the consequences reladdtie second criterion, namely the
nature of the traumas. From this perspective, we ti@t it preserves only the hypothesis of
infirmity, to the idea that includes the loss ofsanse or organ and the cessation of its
function. The term “ugly” is replaced with the tefserious and permanent esthetic damage”,
used both by the doctrine, as well as in practice.

Unlike the old text of serious bodily harm, the ey@ated form of the offence of
bodily harm of the new Criminal Code, committedhwitirect intention (Art 194 Para 2) is
made a correct reference to only the first threesequences stated for the normal offence
[Art 194 Para 1 Let a), b) and c)].

® Art 193 of the new Criminal Code titledHitting or other forms of violenéestate: (1) Hitting or any other act
of violence causing physical suffering shall be iphad by imprisonment from 3 months to 2 years\ofite;
(2) Hitting or acts of violence that caused anfipjneeding medical care of up to 90 days shall lnrdghed by
imprisonment from 6 months to 5 years or by fir; Criminal action is initiated upon prior complaif the
injured person.

® Art 194 of the new Criminal Code title®tdily harni states: (1) The offence stated by Art 193 causing of
the following consequences shall be punished byisopment from 2 to 7 years:

An infirmity;

Traumatic lesions or affected the health of a pgreeeding medical care of more than 90 days;

A permanent and serious esthetic harm;

Abortion;

Jeopardized the life of the person.

(2) When the offence was committed with the purpafggroducing one of the consequences stated by Phet
a), b) and c), shall be punished by imprisonmeshfB8 to 10 years; (3) The attempt to the offenatedtby Para
2 is punished.
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If, the purpose for which the offender acted wagpitoduce an abortion, it shall be
considered a plurality of offences betwdasndily harmand one of the offences stated by
Chapter IV Title | of the Special Part, titledDffences against the fetusnamely the
termination of pregnanéyandviolence against the feflis

If the purpose for which the offender acted wagndanger the life of the person, it
shall be considered as attempt of mutder

2. Bodily harm by negligencé’ — differences from the actual regulation

This offence is restructured in agreement withrtee configuration of the offences of
hitting and other violence and bodily harm. It mtioed a simplification of the regulation, in
accordance with the one made for the offence ofitidsout of negligence.

An aggravated form was included, for the case imclvitwo or more persons have
been injured. Thus it was removed the inconsistdrmy the actual Criminal Code, which
states as a single offence the case in which twomare persons have been killed out of
negligencé* and a plurality of offences when they have onlgrbearmed. Maintaining this
inconsistency could have led to a more severe parest for the author of the harm by
negligence of more persons (as an effect of maimigithe plurality of offences) unlike the
situation of the author of a homicide out of negtige committed in similar circumstances.

3.1l treatment applied to minors*? and scuffle™

In this chapter are added two offences, which m dlstual regulation are stated in
another title, namely Title IXOffences that infringe upon relations that conceacial
community life Art 306 and 322.

Bringing these two offences in this category isiraded by their legal object, namely
the fact that, really, the offences incriminate@jpdice, firstly the physical integrity or the
health of the person, and in subsidiary, the famglations or relations that concern social
community life.

” Art 201 of the new Criminal Code

® Art 202 of the new Criminal Code

° Stated by Art 188 and 189 of the new Criminal Code

19 Art 196 of the new Criminal Code titled®bdily harm by negligenéstates: (1) Acts provided in Art 193 Para
2 committed by a person under the influence offator a psychoactive substance or in the perfoomari an
activity representing an offence shall be punidgdnprisonment from 3 months to one year or bgfif2) The
offence stated by Art 194 Para 1 committed by gegice shall be punished by imprisonment from 6 hstd
2 years or a fine; (3) When commission of the adPara 2 is the result of non-abidance by legabipians or
precaution measures for the exercise of a profesgidrade, or for the accomplishment of a ceréativity, the
penalty shall be imprisonment from 6 months to 8rgeor a fine; (4) Should the acts in Para 1-3caramitted
by two or more persons the special limits are imemsted by one third; (5) For the non-abidance efldgal
provisions or precaution measures or the accompbsit of the activity which led to the commissiortloé acts
stated by Para 1 and 3 is by itself an offencell §lgaapplied the rules of the plurality of offeisc€6) The
criminal action shall be initiated upon the priontplaint of the injured person.

1 We hereby reiterate the provisions incriminating bffence ohomicide out of negligence namely Art 178
Para 5 of the actual Criminal Code, stating thtHe act committed caused the death of two orenpmrsons,
the maximum of the penalties in the previous paplgs can be supplemented by an increase of uy&ar?.
Such provision is not found in Art 184 of the ad¢t@aiminal Code stating the offence bbdily harm by
negligence

12 Art 197 of the new Criminal Code titledll“treatment applied to minotsstates: The act of seriously
jeopardizing, either by measures or treatments of &ind, a minor's physical, intellectual or moral
development, committed by the parents or by anggpeentrusted with the minor for raising and edigat
shall be punished by imprisonment from 3 to 7 yeasthe prohibition of certain rights

13 Art 198 of the new Criminal Code title®tufflé states: (1) Participation to a scuffle betweevesal persons
shall be punished by imprisonment from 3 month e gear or by fine; (2) If the scuffle caused aayiais
injury upon a person’s corporal integrity or heatid it is not known which of the participants coitted the
acts, the penalty of imprisonment from 1 to 5 yesinall be applied to all of them, except to theiief person,
who shall be held liable according to Para 1; (Brdse that death of a person was caused, theakpeniis of
the penalty shall be incremented by a third; (4pekson who has been caught in a scuffle againsvitiisor
who tried to separate others, to reject an attat¢k defend another person, shall not be punished.
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Besides, regarding the offence itbftreatment applied to minorsit has never been
considered an offence with a special active subjecan be committed not only by a family
member or against a family member, but also agamsors institutionalized in placement
centers or in other forms of child protection cesntéy the persons who must care for them.

It is noticed also the fact that in other legigiag the offence of ill treatment applied to
minors appears in the same shape or in a similar mnthe category of offences against
corporal integrity or healffi

Numerous legislations also state Huaifflein the category of offences against corporal
integrity®. It is noticed the fact that it is maintained theneration from criminal liability of
the person who is caught in a scuffle against hlilsowwho tried to separate the others.

The differentiations from the actual regulation aepthe limits of the punishment,
which are considerably lower than in the actuai@ral Code.

4. Procedural provisions on the offences against igamral integrity or health

From the five offences representing the conterthefchapter regarding the offences
against corporal integrity or health, only for thiéences othitting or other forms of violenge
stated by Art 193 of the new Criminal Code ddlily harm by negligencestated by Art 196
of the new Criminal Code, the criminal action igiated at the prior complaint of the victim.

This means that, according to Art 111 of the nevd€of Criminal Procedure, at the
beginning of the first hearing, the victim is nad (besides another series of rights) of the
fact that she has the right to file prior complagtinst the person she holds responsible.

If one of the offences is flagrant, the criminaléstigation organ is compelled to
establish its commission even in the absence afaa pomplaint, but subsequently it shall
summon the victim, and if she agrees to file arpdomplaint, shall initiate the criminal
investigation. Otherwise, the criminal investigatiorgan shall submit the case file to the
prosecutor proposing the classificatidn

If, for any of the two offences, the prior complaof the victim is missing, the
criminal action cannot be initiated. Also, if th&ctim, after submitting such a complaint,
withdraws it, the initiated criminal investigati@an no longer be continu¥dIn this latter
case, the victim shall support the judicial expsrsmised to the state

An important modification brought by the new Code&Coiminal Procedure in the area
of the prior complaint regards the term in whichcén be submitted. Thus, it must be
submitted within three months from the day theimctearned about the offence, with the
mention that if the victim is a minor or an incajfglihe three months term shall begin from
the moment when his legal representative (or negall@epresentative, if he has been
replaced) learned about the offetice

All the other provisions contained by the actuad€®f Criminal Procedure in the
area of the prior complaint are maintained by tee £ode of Criminal Procedure.
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Abstract

The authors intended the first part of the artiol@resent considerations on the moral
and legal rules that provide for the rights andigattions of participants in family
relationships. An analysis of acts constitutingeaffes in light of the New Romanian Criminal
Code will be provided.

Part two will include the presentation of activitispecific to criminal investigations
where acts are committed that meet the elemeraBeices against the family, activities such
as: the crime scene investigation, the hearingeopfe with different standings in the case,
forensic and psychiatric expertises, reconstrustisearches.

Keywords: investigation, forensic science, family, crime

Introduction

Given the fact that violence in general is on tise in society and that the Romanian
legislation on domestic violence either has regeatlanged through Law No. 217/2003 on
preventing and combating domestic violence, reghbli in the Official Journal of Romania
No. 365/2012, or will change through the new RoraarCriminal Code, Law No. 286/2009
published in the Official Journal of Romania, Raftlo. 510/2009, at the date of its entry into
force (probably 1st of February, 2014, accordingaw No. 187/2012 for the implementation
of Law No. 286/2009 regarding the Criminal Codeblmhed in the Official Journal No.
757/November 2012), we consider it useful to apgindais topic.

The usefulness of the subject also lies in the, rdmonstrated and supported by
scientific theories that the family, as a primaogial group, exerts on the child’s personality
and behaviour. In addition to the fact that thelance manifested in the family of origin
spoils the family environment, it increases thendes for children to reiterate the social role
models provided by their parehts

The parallel presentation of the current Romaniagislation and of the new
legislative bills has scientific relevance amongaalists from the country, as well as from

! Onica-Chipea, L.Aspecte socio-juridice privind protés drepturilor copilului. Studiu de caz in juaé Bihor
(Socio-Legal Issues of Children’s Rights ProtectidnCase Study in Bihor County), Expert Publishiiguse,
Bucharest, 2007, pp. 27-28, pp. 230-238.
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abroad, because they can thus become familiar antigather documentation regarding:
certain terms (family member), the basic conceptghis area (domestic violence), the
offences provided for under the Romanian Criminatl€ peculiarities of forensic science
investigation.

The complexity of the forensic investigation an@ theculiarities of the activities
carried out in order to establish the truth in secdo demonstrate the constituent elements of
offences which lie in the use of violence, are als® to the specificity of the relations
between the participants.

Violence is one of the major problems of the comgerary world. The media
constantly inform us about various manifestatioristtoss phenomenon, from its most
aggressive forms such as wars or crimes of homiadsault, rape, theft, destruction of
property, to the less shocking ones, such as veibighcé.

Also, the topicality of the subject presented hisrgiven by the fact that domestic
violence occurs in all social and cultural backgrs) in various ways, among people whose
relationships are generally based on friendshipgdhess, mutual moral and material support.
Moreover, globalization, whose effects we have @ssed in the past few decades, has an
impact even on social structures, such as the yamil

Migration for family reasons, with its two main fos4: family formation and family
reunification, can lead to the formation of enviments with a vulnerability risk for the
occurrence of domestic abuse, whether we thinkheffamily members left behind, or of
those who have left.

As a result, there are many situations where thi@sts fall within the category of
things that go unnoticed, and, when they do getbéo known by non-governmental
organizations or institutions charged with theivastigation, assistance or counselling,
problems often occur in practice, because of tHditg back and fears of the categories of
people involved.

In its general sense, domestic violence is anytladt is physically or emotionally
injurious and occurring between family members.

The Romanian Criminal Code in force at the timewoiting the article, defines a
family member, in Article 14971, as “the spouselmse relative, if the latter lives and shares
the household with the perpetrator”.

According to Article 149 of the Criminal Code, afoelatives are “the ascendants and
descendants, brothers and sisters, their childizenyell as people who have become such
relatives by adoption, in compliance with the laiw..

The New Romanian Criminal Code, in Article 177, ggaaph 1, defines family
members as:

a) the ascendants and descendants, brothers dads,stheir children, as well as
people who have become such relatives by adoptiagmpliance with the law;

b) the spouse;

c) persons who have established relationships a&ind those between spouses or
between parents and children, if they live together

According to paragraph 2, the criminal law provwsioregarding family members,
“shall also apply, within the limitations providddr in para. (1), letter a), in the case of
adoption, to the adopted person or his/her descésdarelation to the natural relatives”.

2 Nicoleta-Elena Buzatu/llicit Consumption of Narcotics — Violence Genenat vol. MEDIMOND,
International Proceedings Medimond — Monduzzi Editdnternational ProceedingsDivision, Publishing
House Editografica, Bologna, Italy, 2012, p. 221.

% Viorica Banciu, Angela Jireghie, Deligtefania FlorianMulticulturalism and Metissage in the Globalization
Context, Tudomanyos és kulturdlis folydirat, published bye& Istvan Egyetem Gazdaséagi, Agrar- és
Egészségtudomanyi Kar Békéscsaba, 2012, no. 88, gfk.tsf.hu/docs/system/files/files/pers2012_%@.pdf

* Nicolaie lancuMigrayia internaionali a forei de muné (International Labour Migration)Pro Universitaria
Publishing House, Bucharest, 2010, p. 96.
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Law No. 217/2003 on preventing and combating domeablence, republished,
extends the notion of the family member in ArtibleThus, at letter b), we notice that beside
the husband/wife, the former husband/former wifenentioned; at letter d), the guardian or
another person who exercises by law or in factbisrfights regarding the child, and at letter
e), the legal representative or caregiver of agrevath a mental iliness, intellectual disability
or physical handicap, except those who fulfill gn@ssponsibilities in the exercise of their
professional duties.

We note, in particular, the legislator’s concern fersons who, without having well-
defined capacities, need protection from possibdbeisa, namely “persons who have
established relationships similar to those betwsgmruses or between parents and children, if
they live together” or “the former husband/formeifef; in compliance with the law on
preventing and combating domestic violence.

Law No. 217/2003 also defines domestic violencditicle 3, stating that it means
“any intentional act or omission, except for sedfehse or defense actions, manifested
physically or verbally, committed by a family memlagainst another member of the same
family, which causes or may cause an injury or fa&s mental, sexual, emotional or
psychological suffering, including threats of sumtts, coercion or arbitrary deprivation of
liberty”. Preventing women from exercising theirnflamental rights and freedoms also
constitutes domestic violence.

Broadly speaking, a family is a social group whasembers are bound by
relationships of age, marriage or adoption and W together, cooperate in economic
matters and have children in their Care

In the criminal doctrine, the term “minor” from didaw has always been used in
reference to children and adolescents, since 183&r 1990, under the influence of
international documents, the Romanian legislatias &lso been using the notion of “child”,
as synonymous with that of “minor”, giving priority the sociological meaning of the
concept, as compared to the legal®ne

Aspects of criminal law relating to offences agaihe family members. Comparison
between the Romanian Criminal Code and the propasaitained in the new Criminal Code

Title IX, Offences Against Relationships Regardigcial Cohabitation, Chapter I,
Offences Against the Family, of the Romanian Crahi@ode (in force at the time of writing
this article), includes offences that have as allebject: social relationships regarding social
cohabitation within the family, social relationshighat prevent the fulfilment of the legal
obligation to support the person entitled to maiatee, social relationships that involve
caring for the physical, mental, intellectual andrat development of the minor.

In the new Romanian Criminal Code, crimes againstfamily are provided for in
Title VIII, Chapter Il, Art. 376-380. The novelty brings about is the criminalization of a
new fact, namely the offence of obstruction of asd® general compulsory education, under
Art. 380.

We also notice a regrouping of the offences meetiom this chapter, namely: the
relocation of the offence of ill treatment of a wirprovided for in Art. 306 Criminal Code in
force to another chapter of the new Criminal Ca&dso, the offence of incest, provided for in
Title 11 Offences Against the Person, Chapter Iffe@ces Regarding Sexual Life, Art. 203 of

® Cornelia RadaRepere antropologice ale familiei in contextihatdsii sexual-reproductive (Anthropological
Landmarks of the Family in the Context of Sexual Reproductive Health)Academiei Romane” Publishing
House, Bucharest, 2009, p. 40.

® Nicoleta-Elena BuzatuThe Minor — The Active Subject of a Crimeol. MEDIMOND, International
Proceedings Medimond — Monduzzi Editore Internatid®roceedings, Division, Editura Editografica, &yha,
Italy, 2012, p. 226; For the regulations on minokbntained in the new Criminal Code, see Nicoletena
Buzatu, Regulations Concerning the Minors as Stigal in The New Penal Code, in VoCrjza actuafi in
contextul globalidrii” (“The Current Crisis in the Context of Globalizat!), Pro Universitaria Publishing
House, Bucharest, 2010, pp. 837-839.
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the Romanian Criminal Code, is relocated to theesahapter of the new Criminal Code, Art.
377.

The legal content of the offence of incest provifiedin the two codes is different in
terms of the penalty, in the sense that the newni@al Code provides for a lesser penalty
(imprisonment from one year to 5 years) as compdcedhe code currently in force
(imprisonment from 2 to 7 years). Also, the conteinthe offence in the new Criminal Code
highlights the lawmaker’'s concern to be explicitragards the subjective side, i.e. sexual
intercourse between relatives in direct line, betwvbrothers and sisters which is committed
with consent.

The criminal offence of bigamy is provided for inrtisle 303 of the Romanian
Criminal Code, having as the material elementblijective side the action of “entering into
a new marriage while still married to another” ire twording of para. 1, or an unmarried
person’s action of “marrying a person whom one kaitavalready be married” in the wording
of para. 2.

We note that bigamy is also provided for in the r@@iminal Code in Art. 376, having
the same material element of its objective sidehis case too, penalties are different in that
they are lower in the new Criminal Code. In the dwg of para. 1, the penalty is
imprisonment from 3 months to 2 years or a fineg@sapared to imprisonment from one to 5
years in the current code, and in the wording o&2a imprisonment from one month to one
year or a fine, as compared to imprisonment fromo@ths to 3 years in the current code.

The offence of family abandonment is provided forArt. 305 of the Romanian
Criminal Code and in Art. 378 of the the new Criali€ode. In terms of the objective side a
few changes have occurred, namely: in para. ¥rlettbad-faith failure to pay the alimony
established in court for three months is an offencéhe new regulation as compared to the
current regulation in which the period is of onlyot months. Also, a new variant of
committing this act is introduced by para. 2, dse“bad-faith failure by the person convicted
to provide regular benefits established by coudeorin favour of the persons entitled to
maintenance from the victim of the offence”. Innter of penalties, the new regulation
provides for a single penalty; in the form of ingmmment from 6 months to 3 years or a fine.
Thus, we notice that the minimum limit of 6 montegpreserved and the maximum limit is
increased from 2 years to 3 years in the variahpgua. 1, letters a and b.

The offence of non-compliance with child custodyasweres, provided for in Art. 307
of the Romanian Criminal Code, respectively in 89 of the new Romanian Criminal Code
has the same legal content, including as regaelpehalty. Thus, in terms of the objective
side the act can be commited by a parent retaimsmgiinor child in the wording of para. 1 or
by any person entrusted with the minor through ttotder repeatedly preventing the parents
from having personal contact with the minor, untiher conditions established by the parties
or by the competent body

In Art. 380 of the new Criminal Code the offenceodistructing access to the general
compulsory education is provided for. Accordingora. 1 the penalty will be imprisonment
from 3 months to one year or a fine for the acthaf parent or the person entrusted by law
with a minor who “unduly withdraws the minor or etsts him/her by any means in
attending general compulsory education”.

Characteristics of the investigation of crimes agaihe family

In the case of the offence of bigamy, the circumsta under which the offence was
committed should be determined. For this purposibéishing the identity of the subjects of

" Regarding the right of the minor to have persamaitact with the parent to whom he/she was nousted,
and how to exercise it, see Andreeddbici, Andreea Tabacu, Amelia SingRelaiile minorului cu girinii i
familia exting. Aprecierea interesului superior al copilului. @fii de apreciere (The Minor's Relationships
with His/Her Parents and Extended Family. An Assesg of the Child’s Best Interest. Criteria for the
AssessmentEIRP conference, Danubius, Galaonference proceedings, pp. 86-94.

105



INVESTIGATION OF CRIMES AGAINST FAMILY MEMBERS

the crime, the number of participants and the dapdley have is required. In order to

correctly classify the crime and make liable thespas involved the subjective side of the
offence will be determined. Thus, the fact thathbspouses knew they had a previous
marriage or that only one of them had a differer@rmage will be demonstrated. Also,

instigators or accomplices in the case may conté,for which event information and data on

the sequence of the participants’ activities wil tollected by researching the documents
submitted at various institutions and by hearinggpes having different capacities.

In order for the action of concluding a marriag&/nearriage to constitute the
material element of the offence of bigamy, on the band a personal connection between the
first and second marriages has to be demonstratetthe sense that one of the parties is
identical in both marriag8sand on the other hand the validity of the firstrrizge has to be
documented. To this end, the research bodies egliest information from the Local Public
Community Service of Personal Records or throudlalooration with another service of the
kind from the country or through international pelicooperation.

In the case of family abandonment having a circamt&ited active subject, namely
the person who has the obligation to ensure theter@nce of the victim, in the hearing of
the persons special situations may arise duringintexrogation, given the relationships
between the subjects of the offence. For examelationships between spouses, parents and
children, grandparents and grandchildren, brotlaad sisters, etc. Documentation will be
gathered regarding the special cases in which #hiatenance obligation rests upon several
persons who will be held liable as co-authors.

To demonstrate the objective side of the offenelemce will be provided regarding
the offender’'s actions, for the purpose of dematisiy by any legally-permitted means
whether: the person entitled to maintenance wasdared, banished or left without any
help; whether the victim was abandoned or banisted his/her dwelling. To this end, data
will be collected from the crime scene, the dwelliar the area where the victim was
abandoned, from witnesses, neighbours, peoplesisulroundings.

In the case of bad-faith failure to pay the maiatese obligation, the existence of bad
faith will be proved, i.e. the perpetrator's meaifd$velihood will be determined, the changes
in his/her state of health, the economic welfar¢heffamily within which the offender lives,
the expenses he/she incurs, be they justified grthe periods during which he/she paid, the
periods of interruption of payment. In order foetherpetrator to be held liable, the case
documentation should reflect an omission, i.e. abéhor should have financial means, yet
refuse to pay. When referring to a specific peiwddime, e.g. two months, evidence of the
respective period should result from the statemehisitnesses, of the persons deprived of
the financial contribution or from the means of ipayt, etc.

The offence of ill treatment of the minor bringsotwirections to the investigation.
One regards the activities specific to offencesrejahe person, for example, where acts of
physical violence were directed against the bodthefliving person (the material object of
the crime). Another direction is the one invesiiggat mental violence or actions that
jeopardize the proper upbringing and educationhef minor. In this case too, taking into
account the passive subject — the minor — and ¢hieeasubject circumstantiated by his/her
capacity (mother and/or father) or the person sted: with the minor’'s upbringing and
education, there will be practical situations inieththe minor’s statements will be obtained
with difficulty, because of their fear, trauma. Thnor’s hearing will be carried out under
the rules of criminal tactics and the provisionshef Criminal Procedure Code, in compliance
with the phases of the hearing.

8 In this respect, see T.R. Popestratat de dreptul familiei (A Treatise on Familyw) vol. I, Bucharest,
1960, p. 280.
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Inside the family the child spends most of the tifBmerging personality of the child
is severely influenced by the example of the pafefithe family is preparing the child for
life, it can be an educational environment, or canyt the conductor of behavioural
deviations®.

The offence of ill treatment of a minor is a conotmg offence, i.e. the
actions/inactions applied are lasting, repeatedvatid negative consequences on the minor’s
proper development. The forensic investigation nmusive, first of all, the fact that the
measures and treatments to which the minor wassiglj by the perpetrator resulted in a
serious threat to the minor’'s development. Secqrttly investigation should clarify whether
the perpetrator’s action or inaction had a dirdt@o¢ on the minor’'s bodily integrity and
healtht’. Forensic medical, psychiatric, traceological etipes a.s.o. will be presented.

In the case of the offence of breach of child cdgtorders, the degree to which the
parent to whom the child was entrusted, or who thadright to have contact with the minor
complied with the limitations arising from theiigi@ obligations or from the conditions set by
mutual agreement between the parties.

Thus, the hearing will include the persons involwednesses, participants in the case
who can provide information regarding the programthe activities they carry out together,
the visiting schedule, the duration of the vidig tvay they relate to one another.

Documentation will be gathered in a similar mannezases where either the parent or
the person to whom the minor was entrusted doeslfewv him/her, withdraws him/her or
hinders him/her in attending the general compulsedycation. In order to establish the
circumstances in which the act was committed, dathinformation will be collected from
the micro-social groups that the minor and theucnstantiated active subject attend. As a
result, the investigation bodies will gather infatmn from the management and/or teaching
staff of the educational institutions about the oni® school attendance, participation in the
extracurricular activities organized, their schperformances, places they frequent, habits
they have. The family environment will provide peutars of the participants, thus allowing
the demonstration of the subjective side of thermaf€, hence the form of guilt of each person
involved. Co-participation is possible and thereyrba instigators or accomplices involved in
a case.

In addition to activities specific to forensic irstgation, in all cases searches, re-
enactments, presentations for recognition may pédee.

Of course, public interest does not only lie inntiying the perpetrator and
individualizing the sentence, but also in the cagyout of activities of social reinsertion of
offenders convicted for crimes of domestic violence

Special care will be provided for the victim of @nte against the family, in terms of
ensuring his/her counselling, assistance and grotec

As a general rule, the victim may apply for a petiten order, in which case data will
be collected with regard to the following issudse trelationship between the victim of
domestic violence and the person against whom #wsdraining order is requested,
establishing the circumstances in which the acteeasmitted; details about the conditions of
place, time and manner of committing the act; wiiethere were acts of domestic violence
perpetrated on other members of the family; whaipfee were present, especially whether
they were minors; is there any risk for the minaligl; the victim suffer any physical injury or

° Laura-Roxana PopovicilRispunderea pendla minoruluj Pro Universitaria Publishing House, Bucharest,
2012, p. 32.

1%1dem.

' Ccarmina Aleca, Andreea Bghici, Particularitdsi ale cercedrii infracsiunii de rele tratamente aplicabile
minorului (Peculiarities of the Investigation ofetiOffence of Ill Treatment of a MinoIEKS e-books 2010, Pro
Universitaria Publishing House, Bucharest, pp. 248-
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was he/she psychologically abused; did the vicBoeive medical care; does the victim have
a forensic science certificafe

Also, specialized central bodies of public admnaibn, public local administration
authorities, non-governmental organizations ancerotiepresentatives of civil society will
constantly take measures to prevent and combat stmmeolence and the offences resulting
from the application of abuse, of all forms of @ote: verbal, psychological, physical,
sexual, economic, social, and spiritual.

Conclusions

The complexity of the forensic investigation ane theculiarities of the activities
carried out in order to establish the truth in secdo demonstrate the constituent elements of
offences which lie in the use of violence, are als® to the specificity of the relations
between the participants.

The topicality of the subject presented is giventhg fact that domestic violence
occurs in all social and cultural backgrounds, @Eriaus ways, among people whose
relationships are generally based on friendshipdfie@ss, mutual moral and material support.

There are many situations where these facts gotiwedo and, when they do get to be
known by non-governmental organizations or ingtng charged with their investigation,
assistance or counselling, problems often occyractice, because of the holding back and
fears of the categories of people involved.

Public interest does not only lie in identifyingetperpetrator and individualizing the
sentence, but also in providing counselling, agst# and protection for the victims of the
victims of crimes against family members, of donegiblence, in general.

Specialized central bodies of public administratigrublic local administration
authorities, non-governmental organizations ancerotiepresentatives of civil society will
constantly take measures to prevent and combat stamaolence and the offences resulting
from the application of abuse, of all forms of wote: verbal, psychological, physical,
sexual, economic, social, and spiritual.
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Abstract

In the context of the changes occurred in the magonal legislation, under the
circumstances of the necessity of amortize the Ipegsslation with the provisions of the
European legislation concerning the corruption, Roma made efforts in adopting the Law
no. 70/2000, regarding the prevention, identifioatiand retribution of corruption deeds
with the aim of counteracting the illicit activif some category of persons who, using the
positions and attributions which they should caory, broke the law with the aim of gaining,
for them or for other persons, money, goods, ameromaterial benefits. In this context it
becomes necessary to analyze the opportunity afimimating the corruption deeds
committed by the legal person as an active topibede categories of infractions.

Keywords: criminal liability, sanctions, legal person, nalysarson

Introduction

The corruption phenomenon exists from the dawmud, tthe corruption as universal
social phenomenon developed along with the soacietly,the state and the right, getting new
forms of existence. At present, it manifests asespmenon typical for the bureaucratic state,
budgetary, representing a threat for democracygcuinventing the good administration,
equity and social justice principles, denaturing tompetition and impeding the economical
development of the state and the stability of deaticanstitutions.
This phenomenon can be identified both in undetdped countries, where the corruption
phenomenon is favored by the lack of authority kg administration, leading to an
inadequate reaction towards the corruption actgréasing this phenomenon to exacerbate
dimensions following the dictatorial character dfetadministration, culminating with the
dissemination of the corruption at all high levelsthe political hierarch§;, and also in the
countries developed from economical point of viewth stabile, traditional democracies,
which are capable, due to the competence and gtabfi the legal system, to counteract the
effects of the large corruption scandals, out oficlvhbusinessmen and politicians were
incriminated in countries as Italy, Latin Ameridaance, Japan, United States of Amefica

! Published in the Official Journal (OJ) no.219 edbon May 18 2000.
2 V. Dobrinoiu,Corupia in dreptul penal romanAtlas Lex Publishing House, Bucharest, 1995 6p.
% V. Dobrinoiu,Corupia in dreptul penal romarop. cit, pp. 22.
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Being a universal phenomenon, the corruption satsmcern at global level affecting
both private and public sector. The phenomenong¢hviepresents not only an ethic problem,
affects the loyal competition between companies aad lead to financial and image
prejudices. Moreover, with the lapse of time thare destroyed the benefits of the free
market forces, due to the defalcation of large amsaf money by the public authorities from
various countries in the disfavor of the citizertsovehould benefit of the investments in large
projects in education and health domain.

The existence of corruption can be noticed at ¢ivellof all structures of the society,
affecting severely the political, economical, josti central and localadministration area,
generating the weakening of political authority,galation of the standard of living,
alteration of the state authority, reduction of gogulation confidence in the institutions and
social values Due to the dimensions of this phenomenon witteseonsequences for the
social-economical or regional development, therim@gonal community developed useful
instruments with the aim of preventing and comgpéfficiently the corruption actsDespite
the negative effects generated by this phenomengtohal level, there is an international
right to contain efficient rules which lead to tkeadication of corruption, each country
adopting its own laws and strategies.

European normative framework

By means of the provisions of art. 3 of the sec@ndtocol of the Convention,
regarding the protection of the financial interesftshe European Communitie is foreseen
the obligation of the members states to take tloessary measures with the aim of bringing
the legal persons to book for committing three gaties of infractions: fraud, active
corruption and money laundering. To be able togotire legal person to book for committing
these types of infractions it is necessary thatinfraction to be committed on behalf of the
legal person, by any person who acts on its betsathember of an organ of the legal person,
who exercises leading duties in it, having the poteerepresent the legal person and the
capacity to make decisions on its behalf. Alsogase of committing an infraction, the legal
person can act either as an accomplice or instigeio also, it can commit only an attempt to
an infraction.

Also, OECD (Organization for Economic Co-operaticand Development)
Convention regarding the combat of bribery overftreign public agents in the international
commercial transactiofselaborated in 1997, establishes by means ofrinsions of art. 2,
the obligation of the members states to take tlvessary measures with the aim of inserting
in its legal rules provisions regarding the resjjumhty of the legal person in case of
committing a corruption infraction.

Likewise, we mention on these lines also the pioris of the R Recommendation
(88) 18, adopted by the Committee of Ministers le§ European Council, on October™0
1988, regarding the commitment over the crimiraility of the legal person.

* E. Cherciu,Corupia caracteristicisi particularitdsi in Romania Lumina Lex Publishing House, Bucharest,
2004, pp. 4.

® V. Dobrinoiu,Corupia in dreptul penal romarop.cit., pp. 6.

® S. Corfiteanu, D. Ciuncaninfracsiuni de corupie si infracsiuni privind piara de capital Universul juridic
Publishing House, Bucharest, 2009, pp. 21.

" Published in OJ 221, on July™2997, pp. 12-22.

8 OECD is an international organism founded in 196Bich has in its competence 30 member statestand i
objective is to perform economical and social reggaby collecting and analyzing information regagdthe
economical development and financial stability led states. Romania is a member of OECD, but by snefin
GD no. 1607/2004 (published in OJ no. 932, date@otober 1% 2004) it was founded the Romanian Center
for Information and Documentation and an Informatamd Documentation Point OECD, within the Ministfy
External Affairs. In the activity of this internatial organism, a constant priority was represebiethe fight
against corruption.

° Document available online on www.oecd.org
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Criminal Law Convention regarding corruptidnfrom 1999, adopted by the
Multidisciplinary Group within the Action Programnagainst corruption in 1999 contains
legal procedure rules and substantial criminaltaamd by means of its provisions it imposes
to the signing states the adoption of legislativeasures by which to incriminate the active
and passive corruption deeds committed by the mesmifethe national public assemblies,
who exercise legislative and administrative pdier

Also, by means of the provisions of art. 18 of @@&nvention it is recommended for
each part to adopt the necessary legislative mesgarenable bringing the legal persons to
book for committing infractions of active corruptio influence peddling and money
laundering, established according to it, in cagedtare committed on their behalf by a natural
person, who acts either individually or as memidearoorgan of the legal person, in which it
exercises leading duties, manifested by the powerepresent the legal person, making
decisions and exercising the control within thealggerson. All these provisions regulate the
performance of the legal person’s activities, sinbese are, sometimes, involved in
committing corruption infractions, especially innomercial transactions, in practice being
quite difficult to track natural persons who act leghalf of a legal person, considering the
dimension of the companies and the complexity dcdirthactivity, and sometimes the
corruption practices continue also after applyimgcsions which deprive of freedom the
members of company’s administratidnfollowing the fact that the company is not aféstt
by applying individual sanction$ On this line, the legal persons will be broughbbok if
the following conditions are not followed: in cagey committed deeds qualified as active
corruption, influence peddling and money launderitmgse infractions were committed on
the interest of the legal person, or especiallyterbehalf, by a person who owns a leading
position within the legal person.

Also, according with the provisions of art. 18, .p& of the Convention, the
responsibility of the legal person do not excludenmal prosecution of the natural persons,
as perpetrators, instigators or accomplices in ciwtimgy corruption infractions, cumulating in
this way the criminal liability of the legal pers@nd who participated to the infraction
commission as perpetrator, co-perpetrator, insiigat accomplic®.

United Nations Conventidf against corruption aims to promote and consolittzte
measures with the scope of preventing and combatiegcorruption in the most efficient
way. With this purpose, the Convention’s provisiansstain the promotion, easement of

19 Document available online amww.cccec.gov.mdadopted at Strasbourg, on Janua’l} 2999; The Criminal
Law Convention regarding corruption was ratified Rgmania by means of Law no. 27/2002, publishe@®Jn
no. 65, on January 3®002.

1 See Gh. Matgu— “Sintez teoretié si practici privind represiunea traficului de influginin reglementarea
actuatli si Tn perspectig”, R.D., no. 5/2002, pp. 163.

12 See V. Dobrinoiu, M. A. Hotca, N. Neagu, M. Mureé, Gisuneanu,Legea 78/2000 pentru prevenirea
sangionarea faptelor de coruje, Wolters Kluwer Publishing House, Bucharest, 2(Q1)8,63.

¥ See F. Streteanu, R. Chiri Rispunderea penala persoanei juridice 2" Edition, C.H.Beck Publishing
House, Bucharest, 2007, pp. 106.

14 C. F. Wvat, Infracsiunile de corugie Tn contextul reglemedrilor europene Universul Juridic Publishing
House, Bucharest, 2010, pp. 276.

!> On this line see also R. Valeura responsabilit penale des personnes morales dans les droits diaret
anglo-americains avec les principaux arrets faispmtsprudence en la matiéréedition Marcel Giard, Paris,
1931, pp. 69.

16 United Nations Convention against corruption (Gamtion from Merida) was adopted by means of the
resolution no. 58/4, on October32003, and it became effective on Decembdt 2405, ratified by Romania
by means of Law no.365/2004, published in OJ n@&, @ October 8 2004, the document is available online
on www.transparency.org.roBetween 8-11" of December 2003, United Nations Convention agdains
Corruption was opened to be signed by all statedviérida (Mexico), subsequently on the United Nagio
premises in New York, by Decembé? 2005. By means of the Resolution no. 58/4, date®ctober 3% 2003,
the United Nations General Assembly established #is day of Decemberdas the International Day of
International Anti Corruption Day.
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international cooperation and technical assistamitle the aim of preventing corruption; it
promotes the integrity, responsibility and good agement of the public affairs and assets. It
Is important to underline the fact that this Cortieam brings completions to the Convention
regarding the combat of transnational organizetietvy defining the following terms: public
official, foreign public official, servant of an plic international organizatidh

Also, the provisions of this convention recommeadach signing state to adopt the
necessary measures, according to its judicial lie€, to establish the responsibility of the
legal persons who take part in the infractions lésaed according to this convention,
liability which can be penal, civil or administrai and which cannot be detrimental to the
criminal liability of the natural persons who contiad the infractions.

Internal normative framework

As regards the penal liability of a legal personowdommitted an infraction, in the
penal doctrine there were controversies regardiegcbnsideration of a legal person as an
active topic of an infraction. Therefore, there &véwo tendencies namely, negative thesis on
the basis of which the legal persons don't haveopgr existence, but there are creations, a
fiction of law, according to which the companiesitat commit infraction$, but also the
affirmative thesis according to which the legal quers represent a reality, being entities
provided with proper will and conscierléeAs a result of the acceptance of the liability
commitment by the legal person, from the penal ppofrview, this measure was inserted in
the Penal Code provisions, following the recomménda contained by the international
documents in domain, and also as a result of timergé tendency in the penal matter to
consecrate the criminal liability of the legal pmrsas a basic principle in the action of
repressing the delinquency phenomenon. For the pegaon who committed an infraction to
be able to be brought to book for criminal lialiliit is necessary for deed to be committed by
a natural person with the guilty from requestedhsyincrimination rule, but to be imputable
to the legal persdfi

In Romanian criminal law had applicability the peval nature of criminal liability the
principle under which only the individual can beaative subject of crinfé
Therefore, the legal persons can be brought to heokriminal liability for the infractions
committed on their behalf by any natural personpwbts individually, as a member of an
organ of the concerned legal person, on the basismist mandate or of an authorization to
make decisions in the name of the legal person ekércise a control activity within it.

In the line of the criminal liability commitment d¢iie legal person for the commission
of corruption infractions we mention that, accogfio the provisions of art. 13rom Penal
Code, “legal persons, excepting the state, puhlthaities and public institutions which
perform an activity that cannot be the subjectigte domain, are criminally liable for the
infractions committed in performing the object atigity or in the interest or in the name of
the legal person, if the deed was committed withudty form foreseen by penal laf”
According to these provisions there are criminéliple the commercial companies, but also
other legal persons of private right (such as: @asions, foundations, syndicates, political
parties, employer's associations), and also thed [ggysons for which after the commission of
the infraction it is discovered the nullity of tifeundation procedure, this aspect resulting

1" p. AbrahamCorupria-cauze, mecanisme, efeatéfects, solutions, op. cit., pp. 298

8 See T. PopDreptul penal comparat. Partea genefatol. II, Cluj, 1928, pp. 272

9 See C. BulaiManual de drept penalll Publishing House, Bucharest, 1997, pp. 203

20 A, Boroi, Drept penal. Partea genergl C.H.Beck Publishing House, Bucharest, 2008, gj-148

L Laura-Roxana Popovicilrept penal. Partea general Pro Universitaria Publishing House, Buchares1,120
pp. 296.

“2 Provisions of art. 19 of the Penal Code, were inserted by means optbeisions of art. I, pct. 1 from Law
no. 278/2006, to modify and complete the Penal Goakto modify and complete other laws, publishre®d
no. 601, on July 122006.

113



LEGAL PERSON — ACTIVE TOPIC OF CORRUPTION INFRAGIBO

from the provisions of art. 58 of the Law no. 31/1990, regarding the commercial
companie$’. On the other hand a legal person, which is fotiodaprocess, cannot be
criminally liable for committing an infractiéi According to the provisions of art. 1®f the
Penal Code, the state, public authorities and pubktitutions, whose activity is not the
subject of the private domain, are exonerated ftaminal liability.

To enable the criminal liability commitment of tlegjal person it is necessary to fulfill
all the constitutive elements of an infraction,stixig some criteria on the basis of which an
infraction to able to be allocated to a legal persand namely the commission of an
infraction in performing the object of activity d¢fie legal person, in its interest or name.
According to the provisions of art. 1rom the Penal Code, the criminal liability okttegal
person do not exonerate the criminal liability bé thatural person, who contributed, in any
way, to the commission of the same infraction, airse this enunciation implies not always
the liability of the natural person with that oktlegal person, but in case of the joint criminal
enterprise between the legal person and the patpetf the infraction it is possible not to be
involved the criminal liability of the legal persainthe decision to commit the infraction was
reached by means of secret vote with majority aéspby a fellowship organization of a legal
person and not being able, therefore, to establtsh caused, by its vote, the commission of
the infractior3®.

The provisions regarding the liability of the legarson were foreseen also in art.
135, from Law no. 286/2009, regarding the actualaP€ode, are superior by including in the
content of this article the provisions of alignwhich stipulate that public institutions are not
criminally liable for the infractions committed @xercising of some activity which cannot be
the object of private domain.

As regards the categories of infractions which lsarcommitted by the legal person,
according to the Penal Code, it is regulated a rgérmbility of the legal person for all
categories of infractions, but it should be checked, in case of each infraction if there are
fulfilled the conditions for criminal liability comitment of the legal person, since there are
some infractions which, by their nature, can be mated only by natural persons (escape,
bigamy, false testimony). Also, in an opinfanit is considered that a company cannot be
liable for the deed of the official in charge, byiah it prejudiced the company itself, in this
case having the quality of aggrieved party. In cabeorruption infractions, within the
provisions of Law no. 301/2004, regarding the P&adlé® according to the provisions of
art. 313, concerning the incrimination of the legafson, it is mentioned that the legal person
can be criminal liable for committing the infract® foreseen at art. 309 (hush money) and
312 (influence peddling), provisions which are ander in the content of Law no. 286/2009,
regarding Penal Code, being no provisions on thésdlso in the content of Law no. 78/2000,
regarding prevention, identification and incrimioat of corruption deed? and also in Law

3 Art. 58, align.1,,0n the date on which the cowtigion, regarding the nullity ascertainment orlaletion,
becomes final, the company stops its activity with retroactive effect and goes into insolvency. Tdgal
provisions regarding the insolvency of the compsirées a result of development, apply accordingly”.

** published in OJ no. 126-127, on Novembét 1990.

5 C.F. Wvat, Infracsiunile de corugie Tn contextul reglemedrilor europene op.cit., pp. 282.

% See F. Streteanu, R. Chiri Rispunderea penala persoanei juridice2™ Edition, op.cit., pp.330; L. M.
Stinila, Raspunderea pendla persoanei juridiceHamangiu Publishing House, Bucharest, 2012, @p; C.F.
Usvat, Infracsiunile de coruge Tn contextul reglemeditlor europene op.cit., pp. 291; A. Boroi, N. Neagu, -
“Armonizarea legisléei penale romane cu legigla europead in materie de coruje”, in Right Magazine, no.
4/2003, pp. 118

271, Pascu, M.Gorunescu -Rispunderea pendla persoanei juridice in perspective noului Cod gleomar,
in Law Project, no. 2/2004, pp. 30

28 pyublished in OJ no. 575, on Jund"ZM04, abrogated by means of the provisions of haw286, from 2009,
regarding the Penal Code (published in OJ no. 8a0uly 24' 2009).

2 published in OJ no. 219, on May"L8000.
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no. 187/2012, to enforce the Law no. 286/2009, twhidngs changes and completions to
Law no.78/2000.

On the other hand, the hush money infraction cammply the criminal liability of the
legal person, as a result of the fact that thisactfon, according to the content of the
incrimination rule can be committed only by an a#i, on the line foreseen by law, and in
case the hush money giver acts in the interesh ¢tiné name of a legal person, this will be
criminally liable for committing the infraction dfush money giving among the legal person
who will be liable in the quality of moral person.

Conclusions

We consider that to establish the criminal liapifitir a legal person for committing an
infraction it is necessary to be fulfilled the ctngive elements of the infraction, but the rule
enounced in the law text do not create the podsilaf incriminating the legal person with
the natural person, only in case of joint crimieaterprise, since in case there is no joint
enterprise, the criminal liability can be committeither only for the natural person, or only
for the natural person, moreover in case of ingrating the legal person for fine payment,
this will not be able to perform a recourse acagainst the natural person, for its payment, as
a result of the fact that the criminal liabilitypgrsonal.
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Abstract

The concept of privatization is not a new phenomenat the practice continues to
elicit novel ideas that attract comments from acads and other practitioners around the
globe. It is an idea that have transcended overdénEades to ensure that public enterprises are
better managed by private individuals and organdret in order to achieve efficiency in their
productivity. Our primary goal in this article toxamine the philosophical, political and
ideological basis of the concept of privatizatiamdahow this idea has found its relevance in
Nigerian Political landscape via a reflecting oretNigerian experience. This paper will start
by examining the universal ideas behind concepirioftization, the meaning and origin of
privatization, its influence on Nigeria and refeces will be drawn from other countries
around the world that have made some giant stridebe field of privatisation of their State
owned enterprises. There will be an overview ofrttehods of privatization, the nature and
pattern of privatization in Nigeria and why the gavment opted for privatization of public
utilities. This paper will end with the authors’ medusion on how Nigeria can benefit from
privatisation policy.

Keywords: privatization, Nigeria, politics, private sector

Introduction

Privatisation is a concept that has found its iahee in different fields of human
endeavour namely Political Science, Economics, Gwwent, Sociology, Law among others.
It is a concept of many ideolobthe ideas about privatization dates from Ancieregg®e, when
governments contracted out almost everything topiieate sector. In the Roman Republic
private individuals and companies performed theonitgj of services including tax collection

! See generally: Bulent Seven, “Legal Aspects ofvatisation: A Comparative Study of European:
Implementations”, Dissertation.com 2001, availaldeline at www.dissertation.com/library/112174a.htm,
accessed 12 June, 2013.
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(tax farming), army supplies (military contractorsgligious sacrifices and construction.
However, the Roman Empire also created state-owenéelprises, for example, much of the
grain was eventually produced on estates ownetémperor. Some scholars suggest that the
cost of bureaucracy was one of the reasons fofathef the Roman Empiré Perhaps one of
the first ideological movements towards privatiaatcame during China's golden age of the
Han Dynasty. Taoism came into prominence for tre fime at a state level, and it advocated
the laissez-faire principle &/u we which literally means “do nothing".

It could easily be recalled that for most part led twentieth century, there were two
opposing ideologies on how society should be gadrand developed: capitalism versus
socialism. Capitalist ideology typified by neo-liaksm insists that a self-regulated system of
market will bring about a spontaneous process eéldpment. On the other hand, the Socialists
and many other variants such as the intervent®rasjue that unregulated capitalism will
always bring about poverty, unemployment and humesery and there is the need to intervene
to regulate the market. At the end of thd' 2@ntury with the end of the cold war, there is an
ascendancy of capitalism and neo-liberafisamd this phenomenon has been a necessary
concomitant to the principle of privatisation, whimvolves the transfer of control in terms of
ownership and management from the government t@tgriinvestors. This phenomenon has
gained worldwide support and frenzy. Following titevatisation of British Telecom in 1984
under the Telecommunications Act, and the hoshefdther privatisations that took place in
Britain thereafter, several nations particularlpgé in Africa, have come to embrace the
principle as a way of eliminating low performana® anefficiency in the public enterprises
sector. Though it was argued that Privatisation as &ftweconomic management came to the
front burner when Chile became the first countrytum public assets/businesses to private
operators in the early 1970s. Since then, overcbhdtries (both developed and developing)
have embraced privatisation as a route to econgroigth and prosperity.

2. Definitions of the term ‘Privatisation’

The term “privatization” can have different mearsrdepending on the starting point
and approach in the definition. The starting paiiik vary depending upon the scope, range or
structure of privatization. Since each country ligferent social, political and economic
differences and circumstances, the definition anmehethe understanding of the concept of
privatization may vary.However, in a wider sense, privatisation can bénddfas policies
designed to improve the operating efficiency of labector enterprises through increased
exposure to competitive market forces. Privatizgtia nutshell, is a term of art which may
best be described as that component of the govetrsstrategy to restructure the economy by
relinquishing fully or partially its ownership obse corporations, parastatals and public owned
companies through sale of its equity shares or oshife of these organisation to private

2 David Parker and David S. Saal, International Hu on Privatization, Edward Elgar Publishing, 200

% “History of Privatization”, available online attht/en.wikipedia.org/wiki/Privatization”, access@® June,
2013.

“ Otive Igbuzor, Privatisation In Nigeria: Criticilsues of concern to civil society, A Paper Presirit A
Power Mapping Roundtable Discussion On The Prightim Programme In Nigeria Organised By Socio-
Economic Rights Initiative (Seri) held at Niger kinHotel Abuja on 3rd September, 2003.

> N. L. Dimgba, “Privatisation in Nigeria: Guideéin for the Foreign Investor”, at p. 2, availabldirenat,
http://www.chrisogunbanjo.com/files/PRIVATISATION%IN%20NIGERIA.pdf, accessed 25June, 2013.

® See Comments by Professor Anya O. Anya, Chief @ikes; The Nigerian Economic Summit at the
Netherlands Congress Center (NCC), at the Hagpara®f the Independence Day Celebration by Theehag
Embassy at The Hague, available online at
www.nigerianlawguru.com/.../company%20law/PRIVATIBI®N%20I..accessed 24 October, 2013.

" Jonathan Bradley, “Privatisation in Central &astern Europe: Models and Ideologies”, PrivatisatSocial
Science Themes and Perspectives, Edited By: Derakiddn and Deborah Foster, Centre for Social and
Economic Research, Faculty of Economics and S&ta&nce, University of West England, England & USA:
Ashgate Publishing Limited, 1996.
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interests, thus reducing the size of an overbudignelic economy sectér.

Emeka lheme defined privatisation as “any of a etgriof measuresdopted by
government to expose a public enterprise to comnpetor to bring in private ownership or
control or management into a public enterprise acwbrdingly to reduce the usual weight of
public ownership or control or management. Howewex strict sense, privatization means the
transfer of the ownership (and all the incidenceowhership, including management) of a
public enterprise to private investors”The later meaning has the advantage of helpieg@n
draw a line between privatisation and other vagetf public enterprise reform. It is also the
sense in which the term has been statutorily definethe legislations on privatization in
Nigeria.

According to The Florida House of Representativasn@ittee on Governmental
Operations, privatisation involves: engaging thiegte sector to provide services or facilities
that are usually regarded as public sector respiitiss; shifting from publicly to privately
produced goods and services; transferring goverhni@nctions or assets, or shifting
government management and service delivery to tivatp sector, attempting to alleviate the
disincentive towards efficiency in public organieas by subjecting them to the incentives of
the private market and using the private sectoganernment management and delivery of
public services. Summarily it can be seen fromrukgdns that privatisation involves ownership
change from public to prival®

From the above definitions, we can see that pgattn is not limited to parastatals
alone but can be viewed from a broader perspecivderegulation or reduction of state
intervention on entire industries. It can also bernsfrom these definitions that privatisation
basically involves transfer of ownership and manag@ of public enterprises from state
control to private hands for the purpose of achigiconomic efficiency

3. The Philosophical Origin of the Concept of Ptisation

From our study, gamut of literatures reveals thatapization is not a new concept.
Adam Smith (1776) in his booWealth of Nations arguetthat: “In every great monarchy in
Europe, the sale of the crown lands would produeergalarge sum of money, which if applied
to the payment of the public debts, would delivenft mortgage a much greater revenue than
any which those lands have ever afforded to cromWhen the crown lands had become
private property, they would, in the course of & fgears, become well improved and well
cultivated”. The above statement is to sustaincthen that privatization is not new, rather the
practice is what seems to be new. To different lge@md different schools of thought,
privatization means different things. We believatttine origin of the idea of privatization is as
old as the origin of the debate on private versusip ownership. Therefore its origin can be
traced back to ancient Greece.

Thus, Plato thought private ownership and privatgperty were evil, and favoured
communal ownership. In “The Republic” Plato statlkat: “...Once they (guardians) start

8 M. T, Okorodudu, “The Worker and PrivatisationRiiblic Enterprises in Nigeria: A Legal Perspectjvehe
Nigerian Current Law Review (198$) pp. 134-154.

° See: Emeka lheme, The Incubus: The Story of Piiiterprise in Nigeria, Lagos: The Helmsman Asdesia
1997, p. 60. Available online at,
http://www.nigerianlawguru.com/articles/company%2MREADINGS%200N%20PRIVATIZATION. pdf,
accessed 29 August, 2013

19 Eze Onyekper¢ed), “Challenges for the Privatisation Programme in Nigjein Readings on Privatisation in
Nigeria, Lagos: Socio-Economic Rights InitiativeFHE2003 at, p.52.

Y“The first definition of privatisation can, howevére qualified, in so far as the transfer may baltot merely partial.
Holding all the shares in a firm is not the samenasely holding a majority or even a minority larggough to put a stop
to certain decisions. Privatisation is thus pariiaiull ownership is not transferred. (For thissalsee: Stuart Butler,
“Privatisation for Public Purposes"”, Privatisatiand its Alternatives, Edited by: William T. GormleVhe University
of Wisconsin Press, USA, 1991, p. 18); This defimitagrees with the definition of PrivatisationNigeria. See Public
Enterprises (Privatisation-and Commercialisation) 2099 Cap. P30 Laws of Federation of Nigeria, 2200
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acquiring their own lands, houses, and money, Wikyave become householders and farmers
instead of guardians. From being the allied of okiger citizens they will turn into hostile
masters? “.. | think that if they are going to be trueagdians they should not have private
houses, or land, or property of any kind, but thaly should receive their livelihood from other
citizens as payment for their guardianship, ananalke use of these resources joititlyit will
stop them introducing private pleasures and pdmsgaprivate property...since they have no
private property apart from their own bodies, ething else being jointly owned.*

His student, Aristotle, however, thought communahership was insufficient; that it
allowed the lazy to take advantage of the indusstid\ccording to Aristotle: “...It is universal
truth that men find difficulty in living togetherespecially when it comes to hold a property in
commort®...it is evidently better, therefore, that propesiiould be subject to private
ownership...and it is special business of the laigis to make the necessary arrangements to
that end.:® And yet by reason of goodness, and in respecs®fue must take account not only
of the disadvantages from which those who hold gmtgppn common will be saved, but also the
benefits they will los¥...No legislator could hope to build a state unleesdistributed and
divided its constituent parts into associationsdommon meals on the one hand, and on the
other into clans and tribes; and it is thereforgials that Plato's suggested legislation does
nothing more original that forbid the guardiansuitivate the soil.*2.

From the ideological point of view, privatizatios considered to lead to smaller
government, lower taxes, and less government iation in public affairS. In that context,
and that among economic and social theories, liltleeary seems to be the closest system to
the idea of privatization, classical liberalism ofien represented as a purely privatizing
ideology?°

Liberalism refers to the following concepts: (ajited government, in order to protect
human liberty and avoid totalitarian regimes; (h¢ wirtues of free-market economics, the
preservation of economic liberty and initiative @aonjunction with the right to private
ownership; and, (c) a civil rather than a politisatiety in which the mediating institutions of
the civil order are vibrant and provide the necgssanstraints for the market and public
morality?! Therefore in the classical liberal constitutionader? the activities of government,

G. R. F Ferrari (ed) Plato, “The Republic”, Tramsthby: Tom Griffith, Cambridge: Cambridge Univeysi

Press, 2000, p. 163.

3bid. at, p. 252.

“Ibid, at p. 164.

12John Warnngton (ed), Aristotle's Politics and AthenConstitution, London: J. M. Dent Sons, 1959).86.
Ibid.

Ybid, at p. 36.

Bbid, at p. 36-37.

9 paul Starr, “The New Life of the Liberal Stateivatisation and the Restructuring of State-Sociéjations”,

available online at http://www.princeton. edu/~gtaewstate.html, accessed 12 June, 2013.

%0 Elizabeth Martinez and Arnoldo Garcia, “What isoNgberalism?”, web page of Corporate Watch, aidéa

online at http://www.corpwatch. org/trac/corneolgineolib.html, 12 June, 2013.

M. A. Gregory Gronbacher, “The Philosophy of ClaaiLiberalism”, web page of Acton Institute, awhile

online at http://www, acton, org/cep/papers/cladéiz html, accessed 12 June, 2013.

“Classical liberalism is a term used to describeolitigal philosophy commonly held in nineteenth ey

England and France. Classical liberal politicaludiat has its beginnings in John Locke. Classitarilism can

be divided into several schools or branches, brictimmon strain throughout revolve around a sttidefence

of liberty in all its dimensions-social, politicagnd economic. At the heart of liberalism is a fmasge

commitment to the pursuit of liberty. Liberty apalitical theory translates into a wider socialiets Classical

liberals advocate free markets, a vibrant arrapaf-governmental institutions (such as civic growgahools,

churches, the free press, etc), and a minimum ofitanced government services. Classical libefataly

believe that government's first duty is to protboth persons and property from physical harm. Taksp

emphasize the strict enforcement of contracts.sitakliberals, consider liberty to be the highasiitical value.

Some examples of classical liberal thinkers inclubtehn Locke, Frederic Bastiat, Adam Smith, Davidghi¢,

Francois de Voltaire, Adam Ferguson, Lord John Acithomas Jefferson, John Stuart Mill, Herbert $pen

Henry David Thoreau, Frederic Bastiat, Alexis dedizevile and Friedrich Hayek (Gregory M. A. Groriagc
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no matter how the agents are selected, are fumdiyorestricted to the parameters for social
interaction. Governments, ideally, were to be dariginally prohibited from direct action
aimed at “carrying out” any of the several basioregnic functions like setting the scale of
values, or organizing production, or distributidrtiee product.

These functions were to be carried out beyond dmesaous intent of any person or
agency; they were to be performed through the tiperaf the decentralized actions of the
many economic participants, as coordinated by nisrlkeed within a framework of laws and
institutions that were appropriately maintained antbrced by government.

This liberal theory sees government or even thdigpsgkctor as being an obstacle to
economic development in recent times. In most ¢abesliberals argue that government’s
intervention results in failure, which is a probléme government intervention meant to correct.
Thus, this theory currently advocates increasirigimee on the market economy, through
effective privatisation and commercialization ofistxg public enterprises, deregulation of
domestic industries and markets and the liberabzaif trade.

It can be rightly perceived that this theory fortims basis of which the World Bank/IMF
- endorsed the Structural Adjustment Programmed$PjS#hich Nigeria and many developing
countries in serious economic crisis have adopted the years.

Privatization in Nigeria was formally introduced bthe Privatization and
Commercialization Decree of 1988 as part of thecitral Adjustment Programmes (SAP) of
then Military ruler, Ibrahim Badamosi Babangidathranistration who ruled Nigeria between
1985 till 1993. As McGraw has argued, SAP is a lifemral development strategy devised by
International financial institutions to incorporatational economies into the global market:

The vision of a “global market civilization” has drereinforced by the policies of the
major institutions of global economic government tapthe mid 1990s. Underlying the
structural adjustment programmes has been a ne@libevelopment strategy referred to as the
Washington Consensus which prioritizes the opeom@f nation economies to global market
force and the requirement for limited governmertervention in the management of the
economy?®

One of the main objectives of SAP was thereforeptosue deregulation and
privatization leading to removal of subsides renurcin wage bills and the retrenchment of the
public sector ostensibly to trim the state dowrsie the public work forc&. The Structural
Adjustment Programme, as implemented in Nigeriansisbed of a macro-economic policy
reform which aimed at: having competitive real exule rates, using prudent fiscal and
monetary measures to improve the budget deficiitipns achieving trade liberalization,
privatising and commercializing Public Enterprisdswn-sizing government and enlarging
private sector role to serve as the engine of dgrparid deregulating prices and markats.

The above listed policy measures were based oasthmption that: the private sector
was more efficient than the public sector, and wh,sdeserved to be encouraged to: play a
more dynamic role in the economic development @gicEhe allocation of resources and prices
should be determined by the free interplay of misidkees.

The neo-liberal theory blames the economic wodlketountry on the public sector. It
emphasizes the need to replace the public sectr tiwe private sector in the economic

“The Philosophy of Classical Liberalism”, web pagfeActon Institute, available online at http://wwacton,
omcep/papers/classical/ib. html, 21 June, 2013stttical Roots of Libertarianism”, available onlirst
http://www.libertarian.org/history.html. access&dJune, 2013.
%A, Me Grew, “Sustainable Globalization? The GloBalitics of Development and Exclusion in the Newrido
order” in Allen, T. and Thomas, A (eds), Povertyddevelopment into the 21Century. New York: Oxford
Universities Press Inc. 2000.
%'3.G. Egwu, “Structural Adjustment, Agrarian Charegel Rural Ethnicity in Nigeria”. Research Report. No
}503. Uppsala, Sweden, the Nordic African institL&88.

Ibid.
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development process. Under this theory, the psklator is expected to play supportive roles in
the economic development process. This paradigift Isé6 been tagged, “Governance Led
Development Theory® and its central theme is that good governanceigesvthe lead in the
development process.

Within this framework, governance is perceivedtas ‘good government of a society
which guides the country along a course leadinthéodesired economic development”. The
term embraces three distinct but intimately relatimiensions of politics, techniques and
institutions. The establishment of good developnuimectives to guide the private sector and
the exercise of proper leadership are identifietth #ie political dimensiorfs.

It is important to note from the foregoing thearatiexpositions that both the market
system and state intervention could be necessamhdéoeconomy at its different development
stages. However, it will be crucial under neo-ldethesis for an interventionist state to
intervene by merely strengthening the existing maikstitutions. Besides, it will also be
necessary to create or stimulate such markets,ewbee exists, in order to influence the
behaviour of economic agents, effectively.

Thus, within a market-oriented economy, the staitdés will be that of promoting and
supporting the right type of market institutionsaltow for effective private sector dominance
of economic activities. Nevertheless, in a crigislen economy, the role of the state (public
sector) will hinge on the severity of the crisiadeof course, the developmental stage of the
economy®

To us, the liberal theory seems to be the clogetés to the idea of privatization, the
connection between liberalism and privatizationutthdbe made with caution and the following
points need to be taken into account in evaludhigglink:

(@) In the course of this paper, privatization &bdralization will be viewed from two
different concepts. Liberalization refers to theewpg up of any industry to competitive
pressure&’ In other words, liberalization refers to the atiofi or relaxation of the monopoly
powers of nationalized industries.

The opening up of public monopolies to private goteneurs is a form of privatization
(in terms of broader understanding of privatizagtidimat is also liberalizing in its nature.
However, it is entirely possible to privatize withdiberalizing, by selling shares of monopolies
without significantly subjecting them to competgiforces.

Conversely, it is also possible to liberalize withgrivatizing, that is to introduce
competition into public sector without transferriognership®® Governments can also privatize
and liberalise together by both selling state @miges and deregulating entry into their markets

%6 Quoted in Allene O. Esther, “Implementation ofatisation Policy in African Petroleum PLC”, unpisiiled
thesis for M.Sc (Public Administration) Obafemi Aleao University, lle- Ife (2004).

?’James M. Buchanan, “Notes on the Liberal Constittitithe Cato Journal, Vol. 14, No. 1, availabldirms at
hhp://wmw. cato. org/pubs/joumal/cjl4nl-l.html, @ssed 24 June, 2013.

%8 For detailed discussion on this theory, see: Buaven, above note 1, at pp.8-18.

“In Nigeria, petroleum, energy, power, communicatiand recently the power sectors have now
been liberalized. Liberals favour competition. Eaample, Hayek states that: "... competition (ig)esior... not
only because it is in most circumstances the mifisiemt method known, but even more because thésonly
method by which our activities can be adjusted dacheother without coercive or arbitrary interventiof
authority. See also F. A. Hayek, The Road to Senfd@ome and London: George Routledge & Sons Ltd419
p. 27. "... competition operates as a discovergguare not only by giving anyone who has the opymity to
exploit special circumstances the possibility tosdoprofitability, but also by conveying to the etlparties the
information that there is some such opportunityis Iby this conveying of information in coded fothat the
competitive efforts of the market game secure thilezation of widely dispersed knowledge...”. F.Nayek,
Law, Legislation, and Liberty-Volume-2-The MiragéSocial Justice, London and Henley: Routledge &&e
Paul, 1976, p. 117.

% paul Starr, “Limits of Privatisation”, Proceeds of the Academy of Political Science, Vol. 3.1,
Prospects for Privatization, 1987, pp. 124-13,. dtijf).
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as it is currently been done by NigetaFinally it is even possible to nationalize andbtildise
at the same tiné (as the French socialists demonstrated in they €£80s, and Nigeria
indigenized the banking and insurance sectors ity @d mid 1970s, both countries first
nationalized banks and later liberalized finansiakkets).

(b) Secondly the trend toward privatization miglg bxplained in straightforward
political and ideological terms if those developisemad been limited to liberal governments.
However, privatization have been adopted by lalgowernments in Britain (particularly under
the Labour Party), New Zealand and Australia, Spander socialist governments), and by a
variety of countries with more mixed regimes aedént as those of Japan and Mexico.

Again, Russia, Poland and other nations that wedewthe repressive influence of
Soviet Union which are now enthusiastically purguinndamental economic reforms, top on
the agenda of which is privatization. In the casé\fican Countries and other third world
countries commonly described as the Least Develdpedntries (LDCs) of the world,
privatization came as a Greek gift embedded inStractural Adjustment Programs (SAP)
designed by the International Monetary Fund (IMB)the elixir for the economies of the
perpetually heavily indebted nations who while pngyfor cancellation of their debts are at the
same time demanding more credit. These countrieshich Nigeria is one, were for the most
past, nations under authoritarian regimes with tsgegiard to efficiency and accountability in
the management of State resourfes.

Countries, such as Nigeria, that not long ago.ewstionalizing multinationals have
been inviting new foreign investments and sellifigpieces of the public sectr Socialist
governments throughout Western Europe now seem keere on liberalizing markets than on
seizing control of the means of productidn.

China exemplified a case of a partial privatizatinere workers in three state-owned
factories in southern China have invested $2.9amilUSD to buy 30 percent of the enterprises
and further to that some state owned homes wedé®sol

(c) Privatisation may ultimately result in lesststaontrol, but it first requires states to
develop capacities not previously had, such acdpacity to maintain the rule of law, instill
confidence among investors, supervise contractd, @ovide expedient administration of
official rules and regulatior€. Government will still need to regulate a deliveszavice even
though it has beeprivatized, since privatizing a service does nalvée government without
responsibilities. Issues of public safety, publiealth, and quality of service will arie

%1 |n Nigeria, the federal government has divestéitsabquity holdings in every Bank in the countnyder the
current privatization programme. The petroleum,rgpecommunication, power sectors have been deaiggll
or liberalised.

%paul Starr, “The Meaning of Privatipat, Yale Law and Policy Review 6 (1988): 6-41.fdRated in
Alfred Kahn and Sheila Kamerman, eds., Privatizaaod the Welfare State Princeton University Pri889.
Available online at, http://www.princeton. edu/stareaning.html. 24 June, 2013

¥Kalu Onuoha “The Legal Regulation of PrivatisatiénCritique”, in Eze Onyekpere (ed), above notedt0p.

9.

¥see, 7.0. Aje, “Indigenisation of Enterprises irgélia”, an unpublished Ph.D thesis submitted toSbkool
of Postgraduate Studies, University of Lagos, Kige®78.

% Paul Starr, “The New Life of the Liberal State:ivtisation and the Restructuring of State-Society
Relations", available online at http://www.princetedu/~starr/newstate.html, accessed 16 July, 2013.
¥peter Young, “Privatisation around the World”, Rredings of the Academy of Political Science
Vol. 36, No. 3, Prospects for Privatization (1987),193, 205. According to Young ... “Throughou¢ twvorld
socialism has been revealed as a failed ideoldgyeither delivers the goods nor provides the naditn....".
Also see also, “Cautious Privatisation in China’tbwpage of Le Monde Diplomatique, available onlate
http://www.monde-diplomatique.fr/en/1997/ll/chiregcessed 20 July, 2013.

$’Paul Starr, above note 19.

*Robert W. Bailey, “Uses and Misuses of Privatisattjd®rospects for Privatisation, edited by H. Stelanke,
ASP (Proceedings of the Academy of Political Soc&n¥olume 36, Numbers, New York, 1987, p. 148, Eve
liberals believe that regulation is needed. Thuoating to Hayek; “...special regulations for thee wf facilities
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Therefore, privatization does not mean that puddiministration will disappear.

While it is believed that in the privatization movent ideological factors and
considerations are important, the underlying impefior privatization, however, has been
practical®® For example one pragmatic approach was that thetfat State Owned Enterprises
(SOEs) were losing money and many of them were@pdinancial crisispoliticians found it
easy to sell and get rid of SOEs instead of raisimgs’® Similarly, privatization diverts claims
away from the state. Just as employment is priedtizo too are consumer dissatisfactions
privatized®*

This research underscored the impact of privatmrato reviving the ailing national
industries and further observed that worldwide hbidteral and socialist governments have
been implementing privatization processes. It floeeeargued that privatization represented a
pragmatic solution to specific administrative, fica&l and economic problems.

It is noteworthy that with the collapse of sociadign the 1930s and 1990s, liberalism
was the only player in the field of economic advanent of nations. According to Fukuyama:
“...liberal democracy may constitute the-end poiinankind's ideological evolution and the
final form of human governmereind as such constituted the end of hist8fyit. is arguable
whether the liberal democracy is the end of theohysbut our analysis revealed that, since the
launch of first privatization efforts, the conceptprivatization has lost its ideological character
and turned into a pragmatic economic and sociatument that almost all governments have
adopted around the world. In other words, this papesidered privatization as a “pragmatic”
approach instead of an ideological approach; incabe attached purely to one ideology or
system in any political economy.

Also, this paper believed that the global econameession which started America as
a mortgage financing problem in year 2007 and lbbascompelled all European, American and
virtually every government all over the world to jp@viding huge sums of money to bail out
financially distressed banks and companies couldsdmen as a return to socialism. The
government of United States of America has purchasm-voting shares in the three large
American car producing companies- Crysler, Ford @ederal Motors as part of the terms for
financial bailout for the compani®slt is not inconceivable that the Nigeria governmeill in
future buy back its equity in the banks which tdsa 1992*. A more recent socialist approach
to privatization was exhibited by Nigeria in thelbat by the Federal Government of Nigeria of
four banks that are at the brink of collapse aunitigtion viz: Afribank, Spring Bank and Bank
PHB and were nationalised in 2011. Assets Manage@erporation of Nigeria (AMCON), a
Nigerian agency then recapitalised them and chartbed names to Mainstreet Bank,

provided by government for the public are undoulyteécessary...”. See also F.A. Hayek, Law Legjstaand
Liberty Volume 3 the Political Order of a Free PlepRoutledge & Kegan Paul, 1979, at p.48.

$Therefore in many countries both liberal and séstiajovernments have adopted privatization prograsim
For example in Austria all major parties implementprivatisation programmes: Vincent Wright (ed)
“Privatisation in Western Europe - Pressures, Rrobland Paradoxes” Pinter Publishers, Great Brifd84.
Similarly, privatisation has not been an ideologisaue in the Netherlands. (B. Rudy Andeweg, “Risgaton
in the Netherlands: The Results of a Decade”, @igation in Western Europe-Pressures, ProblemsRamddoxes,
Vincent Wright (ed), Great Britain: Pinter Publisfiel 994, p.199. Andeweg states that: “... Dutdvegisation (is)
neo corporatist/bureaucratic, not party political..

“*Thus for example in the United Kingdom it becamditipal to regard privatisation receipts as a mebhgs
which tax cuts could be financed without the needut public expenditure. Peter Curwen, Privatisain the
United Kingdom, The Facts and Figures, publishe@&inst & Young, 1994.

“Paul Starr, above note 19.

“2 Francis Fukuyama, The End of History and the Mat, England: Penguin Books, 1992, at p. xi.

43 Curled from C.N.N. News (Cable News Network) of at 9p.m orDicember, 2008.

“4). 0. Ekundayo in “Privatisation of Government OdrBanks and the Issue of Ownership adntrol...,” 1996
N.LLA.LS. p. 43. The Nation Newspaper of 2 Febry@909 reported at page 4 that the Federal GovarhofeNigeria is
to re-acquire banks shares. Similarly, CNN News depf 17 December, 2009 at 9.pm said that Germignjo
renationalize banks.

123



APPRAISAL OF THE PHILOSOPHICAL, POLITICAL AND IDEQEICAL CONCEPT OF PRIVATIZATION:
A REFLECTION ON THE NIGERIA EXPERIENCE

Enterprise Bank and Keystone Bank, respectively CAM holds the non-performing assets of
troubled banks in Nigeri& This paper having espoused in detailed mannephfiesophical,
political and ideological theories pfivatization, the definitions and origin of priztion, we
shall in the next sub-issue, examine the methodwrieatization applied by modern political
societies.

4. Examining the Different Non-divestiture MetharfdPrivatisation

Under this sub-heading, the authors will examireedifferent non-divestiture methods
of privatization being practiced by different caugeg and these are as follov&ibcontracting
or contracting out, Management contract, Franchisontract, Leases, Built-Operate-Transfer,
Build-own operate, Build-Transfer-Operate and UrsaéService Obligations.

(). Subcontracting (contracting outYhis is where the public agency that previously
conducted the activity now subcontracts its exeoutio a private part}’ In Nigeria,
contracting-out has been used in revenue colledborgovernment, hostel management in
Universities, ward cleaning in hospitals, and sé&gurmanagement in government
establishments. Furthermore, contracting out c&e taany forms, including the relatively
straightforward award of a contract for serviceagtterm arrangements that involve innovative
private project financing, lease-back of capitalipment, or long-term per-unit fees for
servicd’. The public agency or authority may contract veitprivate firm or individual, but it
may also contract out to voluntary or co-operatganizations, or in some cases to other
public sector agencies.

Under contracting out arrangements, public autlesritcontinue to bear direct
responsibility both for the provision arrangemeatsl for the quality of service provided
although the work is actually carried out by theptyees of private firm&

(i). Management contractdhese contracts are agreements between governneeat a
private company, in which government pays a feéhéprivate company for managing the
State Owned Enterprise (SOE). These contracts aremon in hotels, and airlines.
Management contracts are usually less politicallytentious than sales. They avoid the risk of
asset concentration, and can enhance produciiiyernments nonetheless tend to prefer sales
for a number of reasons. Typically, contractorsndb assume risk; operating losses must be
borne by the owner (the state) even though it ledisquished day-to-day control of the
operation. Manytandard management contracts are flat fee foiceeavrangements, payable
regardless of profits, which provide little incemtito improve efficiency. Further, unless proper
legal safeguards are developed, and enforced bytariag, there is a risk that the contractor
may run down the assets. Another drawback is teat rhanagement contractors provide
adequate training for local counterparts. Thedesrsan be reduced with properly drawn-up

45 Oyetunji Abioye “AMCON Seeks Buyers for Entergri®ank”, Punch Newspaper, 3 September 2013,
available online at http://www.punchng.com/busifiessiness-economy/amcon-seeks-buyers-for-enterprise
bank/, accessed 5 November, 2013.
““Sometimes it is referred to as “outsourcing”. Outsing [is, however, different from contracting ouinder
outsourcing a government entity remains fully resgble for the provision of affected services andintains control
over management decisions, while another entityraips the function or performs the services. Tdpproach
includes contracting out, the granting of franchise private firms, and the use of volunteers ttivde public services.
According to the definition of General Accountingfide of USA: “Contracting out is the hiring of mate-sector
firms or non-profit organizations to provide goaafsservices for the government Under this appro#ud government
remains the financier and has management and pobeyrol over the type and quality of goods or $&¢s to be
provided. Thus, the government can replace comtradhat do not perform well”. In the U.S, thentehas often been
broadly applied to the contracting out of the mamagnt of public schools, prisons, airports, saiitaservices, and a
variety of other government-owned institutions,exgplly at the state and local levels.
“™Harnessing the Market: The Opportunities and Girajes of Privatisation”, Department of Energy ofAJS
fsrivatisation, available online at http//www.ostivg, accessed 16 August, 2013.

Ibid.
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contracts, but that requires strengthening goventimeapacity to negotiate, monitor and
enforce contractual obligatiofis.

(ii). Franchising contract This is where the government grants a conceseion
privilege to a private sector entity to conductibass in a particular market geographical
area-for example, operating concession at porteldiaand other services provided in certain
public places. The government may regulate theicetgvel or price, but users of the service
pay the provider direct?). In Nigeria, for example private firms were graht®ncession on to
operate the Nigerian ports.

(iv). Leases:This is another form of privatisation which has meene some of the
drawbacks to management contracts. In leases itra@gparty, which pays the government a
fee to use the assets, assumes the commercialfregherationand maintenance, and thus has
greater incentives (and obligations) to reducescasd maintain the long-term value of the
assets. Hence, fees are usually linked to perfarenamd revenues.In other words in the
lease-and-operate contract, private contractaggpansible at its own risk for provision of the
service, including operating and maintaining thieastructure, typically against payment of a
lease fe&® Furthermore, if the lease includes an option tp, Ihe operation could be regarded
as a divestiturg’

(iv). Built-Operate-Transfer With Build-Operate-TransfefBOT) arrangements, the
private sector designs, finances, builds, and ¢petae facility over the life of the contract. At
the end of this period, ownership reverts to theegament.

(v). Build-own operat¢éBOO) is a similar scheme as BOT but does not involvestiex
of the asset® With Build-Own-Operate (BOO) arrangements, thevaig sector retains
permanent ownership and operates the facility otract>®

(vi). Build-Transfer-OperateA variation of BOO and BOT, is the Build-Transfer-
Operate (BTO) model, under which title transfets the government at the time
construction is completé&d.

(vii). Universal Service Obligationd his form of contract requires the private compan
in charge of providing the service to give accesalk groups in the area of the concession,
regardless the level of income. In the case of s Service Obligation (USO), the contract
must also specify pricing schemes (possibility wfss-subsidies) and mechanisms for public
subsidies when they are necessary.

At this point, it will be necessary to examine ttencept of privatization in Nigeria
since the idea of transferring state owned entprio private individuals and organization for
effective management in Nigeria have gained graanndigeria since the regime of General

9. R. Nellis, and M. M. ShirleyPrivatisation: The Lessons of Experience, WaslingdC: The World Bank
Publications, 1992, p. 25-26.

**Terms Related to Privatisation Activities and Resses”, July 1997 GAO (General Accounting Office of
USA), available online at http://www,privatistaiorg/ accessed 20 August, 2013.

*In Nigeria, concessions for ports were granted &amdgdte Groups of Companies Flour Mills (Nig) Ltddan
ENL (Nig) Ltd.

*% ease arrangements have been widely used in Afraxgicularly in sectors when it is difficult totegct private
investors. (Privatizing State-Owned Companies:, Prasperity Papers Series, Prosperity Paper Thebepage
of Centre for International Private Enterprise, ilade online at http//www. Cipe.org/), accessed Ryust,
2013.

>3pierre Guislain and Michel Kerf, “Concessions-ThayXo Privatise Infrastructure Sector Monopoligiplic
Policy for the Private Sector, The World Bank, Nbite 59, October 1955.

*'Pierre Guslain, The Privatization Challenge: A ®mic, Legal, and Institutional Analysis of Intetioaal
Experience, Washington D@Vorld Bank Publications, 1997, p. 10.

*Pierre Guislain and Kerf, above note 53 at p.1.

% “Types and Techniques of Privatisation”, Privaiisa Database, available online at
http://www.privatisation.org, accessed 20 Augu6t,2

> Ipid.

%8 Ibid.
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Ibrahim Babangida as noted earlier in the coursthisfpaper. Even though references have
been made above to the privatization process ierdigthis paper in the next sub-issue will
examine in a more holistic manner, the conceptighpzation in Nigeria.

5. The Concept of Privatisation: the Nigeria Expece

The privatization process in Africa is not pecujiahfrican.>® To a large extent, it is
part of the globlisation proce85According to Otive Igbuzor, the participation okthtate in
enterprises in Nigeria dates back to the colonial &he task of providing infrastructural
facilities such as railways, roads, bridges, waglegtricity and port facilities fell on the colahi
government due to the absence of indigenous comegparih the required capital as well as the
inability or unwillingness of foreign trading compas to embark on these capital-intensive
projects® This involvement was expanded and consolidatedth®y Colonial Welfare
Development Plan (1946-56) that was formulated wthenlabour party came to power in the
United Kingdom. This trend continued after indepemae such that by 1999, it was estimated
that successive Nigeria Governments have invegtetb (800 billion naira in public owned
enterprise§?

In Nigeria, privatization process started with thencept of “Privatisation and
Commercialization” which was introduced in Nigeria 1988, The Privatisation and
Commercialisation Act 1983 provided the legal and institutional framework fdre
programme. In 1993, the Technical Committee ona#sation and Commercialisation (TCPC)
which was set up under the 1988 Act completed akwf privatistaion and commercialization
of specific enterprises listed in the schedulebéoAct and submitted its final reports.

Following the recommendations of the TCPC, the Fd@dgovernment designed a new
phase of the programme and, by virtue of the BufeauPublic Enterprises Act 1993 (now
repealed) replaced the Act of 1988. The Act of 1@@&®duced rules and set up a new agency
to continue the programme. In 1999, the FederaleGwaent again revisited the programme
and enacted the Public Enterprises (Privatisatimh@ommercialisation) Act 1989 which in
turn repealed and replaced the Act of 1993. The &cl1999 is the statute that currently
regulates the programme.

In both the Privatisation and Commercialisation A688, and the Bureau of Public
Enterprises Act 1993, “privatization” is defined "#ise relinquishment of part or all the equity
and other interests held by the Federal Governoreany of its agencies in enterprises whether
wholly or partly owned by the Federal Governmént”.

With respect to the commercialization componentPaf/atisation in Nigeria, much
unlike in other countries that have embarked upprogramme of public enterprise reform, the
Federal Government of Nigeria introduced privaiorat along with a programme of
Commercialisation. Commercialization was conceigsdan alternative to the privatization of
sortie public enterprises. The Act of 1988 defieedhmercialization as “the reorganization of
an enterprise wholly or partly owned by the Fede@bvernment in which such

¥ R. Munyonyo, “The Privatisation Process in Afridthical Implications”, Chapter VI, available orgirat
http://www.crvp.org/book/Series02/11-8/chapter_tirh) accessed 20 August, 2013.

®yash Tandon defines globalisation as “the finalquest of capital over the rest of the world.” Hoeevhe
credits globlisation with “the spread of culturdigalism, the development of technology and proidectorces,
the global awareness of the underlying unity of hokind, and more recently the (partial) returnatune as an
inherent part of life in all its many forms.” Tamddrash, “Globalization and Africa’s Options, Intational
South Group Network, Monograph No. 2, 1999, p. 3.

®iE, Iheme, above note 9.

®20tive Igbuzor, above note 4, at p.36.

63 Cap 369 Laws of Federation of Nigeria, 1990 nopesged.

®public Enterprises (Privatisation and Commercitibsd Act 1999, now Cap P38 Laws of Federation of
Nigeria, 2004.

®The word is not defined in the Public Enterprisesvatization and Commercialisation) Act 1999 there is
no doubt that it is in that sense that the worgsied in the Act.
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Commercialised enterprises shall operate as pnoditing commercial venture and without
subventions from the Federal Military Governmefit”.

The economic principles of deregulatiod @rivatisation were first introduced in
Nigeria in the1980s through the policy of Structudjustment Programme (SAP). Since then,
government monopolies had disappeared in many tinelsisAccording to Kudus Adebayo,
over 85 Public Enterprises in mining, educationaltie agriculture, transportation and
telecommunication were transferred, either fullypartially, to private owners. The idea of
deregulation and privatisation were welcomed peticdf government for several reasons that
range from the demand for efficiency and effectesmin public enterprises to the need for
accountability, generation of employment, curb exEborrowing, and strengthen the capital
market amongst othef§.This paper will now engage in a cursory examimatb the method
used for achieving the concept of privatizatiomigeria having underscored the policy issues
behind deregulation and privatisation in Nigeria.

5.1 Full and Partial Privatisation in Nigeria

Our research reveals that the process of privatisatvolves full and partial modes of
privatisation. Privatisation can also be classifetording to the privatization techniques,
considering the level of investment responsibifiid the degree of the risk transferred to the
private sector, and to the relative irreversibibfythe privatisation transaction.

The Public Enterprises (Privatisation and Commésaion) Act list four categories,
and affected enterprises. Category |, are entepimswhich equity held by government shall be
partially privatized. Category Il, represents enmtises in which 100% of equity held by
government shall be fully privatized. Category Idpntains enterprises to be partially
commercialized; while category IV are enterprisebé fully commercialized. We may tend to
ask ourselves that what then do the terms “fulll dpartial” privatisation, and “full” and
“partial” commercialization mean? The Act itselfopides no definitions. However, the
Guidelines on Privatisation and commercializatiof Government Enterprises (hereinafter
referred to as “the Guidelines”) &b.

According to the Guidelines, full privatisation meathe “disinvestment by the Federal
Government of Nigeria, of all its ordinary sharetiog) in the designated Enterpris€artial
privatisation on the other hand, means the: “desstiment by the Federal Government of part of
its ordinary shareholding in the designated eniseh?®

In the course of writing this paper, the authoesre that the first economic argument
for partial privatisation follows from the diffictyl of determining a fair price for the enterprise
in an uncertain environment. The second econonganaent follows from the difficulty of
actually obtaining a fair price for the enterprieeen if it can be determined, when the offering
is large relative to the existing capital marketlli8g part of the shares initially, letting the
market set a price over time, and later selling#isé can thus increase government revefiles.

% public Enterprises (Privatisation and Commercidilis) Act 1999, now Cap P38 Laws of Federation of
Nigeria, 2004.

’Kudus Adebayo, “Deregulation and Privatisation imgéMia: Benefits and Challenges”, Paper Prepared fo
Industrial Sociology Seminar in the Department afciSlogy, University of Ibadan March 2011, at p.4,
aavailable online at
http://www.academia.edu/2357107/Deregulation_andaBsation_in_Nigeria_Benefits_and_Challenges,
accessed 22 October, 2013.

%8 |bid.

%9See Section 6 paragraph 4(a) and (b) of the Guiefelon Privatisation and Commercialisation in Nager
available online at www.nigeria.gov.nig. AccessddCctober, 2013 (See the website of BPE the agéarcy
privatisation in Nigeria). There is also a variatiof partial sale in the case of fragmentationpaking up
and/or restructuring. SOE into component partssatithg them separately. In Nigeria the Nationadiic Power
Authority was broken into pdwer generation, trarssian, and distribution companies. See Federal Gawent
Gazette. No. 24 Vol.91 of 1/3/2003

0 Full privatization is the transfer of 100% of owsleip and control to the private buyer or buyersttipl
divesture is anything less. Partial divesture im tteflects a continuum of choice on the ownergtgle but a
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The political arguments for partial privatisatiathat, in the presence of contending
political forces, the alternative to the compromisk partial privatisation may be no
privatisation, at least for the time being.

In Nigeria, as in many other countries, partiavatisation has been undertaken as a
strategy of gradual introduction of a company itite stock market, for reason related to the
perceived absorption capacity of the later. That Ibeen the case in the British (British Gas),
Spanish (Telefonical, Argentari&®alian (ENI, Telecom ltalia), France Telecom andy&®
KPN of the Netherlands. These companies have babnpartially floated with the state
intending to remain a controlling shareholder. Sahthe smaller economies have kept large
stakes of their utilities (telecoms Jin Czech Rdépuhlnd electricity in Belgium), after having
sold important minority stakes to strategic foreignestors, Partial privatization, in some
circumstances that were mentioned above, may inepboth the country's economic welfare
and the government's political well beify..

As part of the guidelines on privatisation and carralisation, under the privatisation
programme as announced on July 20, 1998 by formétany Head of State, General
Abdulsalami Abubakar, Government will retain 40% tbé telecom, electricity, petroleum
refineries, coal and bitumen production, tourismg apill-overs from the first phase of
privatisation equities of the affected enterprisdslst 40% will be alienated to strategic
investors with the right technical, financial anédmagement capabilities. The remaining 20%
will be sold to the Nigerian public through the &dexchange. President Olusegun Obasanjo
in his Presidential order to the Vice Presiderthef Federal Republic of Nigeria dated 6th July
1999, directed that as the first step in the phasguementation of the administration's
privatisation programme, action was to be initiatedcenable the sale of shares listed on the
Lagos Stock Exchange and owned by the Federal Ganagit and its agencies in: Commercial
and Merchant Banks, Cement Plants and Petroleunkefiag Companie& The sales were
supposed to be completed by December, 1999 andI@astors are to be encouraged to buy
into any of the privatised enterprises. The secphdse consisted of hotels and vehicles
assembly plants, amongst others. The third phdseawlved work on the companies being
prepared for privatisation including NEPA (PHCR)NITEL, NAFCON, Nigeria Airways,

discontinuity on the control scale, depending oretivlr or hot control/ing interest is sold. See (airns above
note 54, atp. 11.

" stilpon Nestor and Ladan Mahboobi, “PrivatisatigiPublic Utilities”, The OECD Experience, Rio-9 @2
April, 1999, at p. 27

"Nigeria: Embassy of the Federal Republic of Nigefnslashington D.C, “Guidelines on Privatisation
and Commercialisation” available online at httpuiw. nigeriaembassyusa.org/index.php?page=privatisati
accessed 23 October, 2013.

"Ibid, The first coordinated approach towards eleityr development in the Nigeria was in 1950 whée t
colonial government passed the Electricity Corgoratof Nigeria (ECN) Ordinance 15. The ordinance
established the ECN which took over the work ofehetricity department as well as the generatiagtp that
had been established in different parts of Nigéditional Electric Power Authority (NEPA) was anagam of
the Niger Dam Authority and the Electricity Corptioa of Nigeria. Although the authority was prdated by
the Military Administration of General Yakubu Gowaom April 1, 1972, it started operation in Januagy 3.
Because of NEPA's poor operational and financiafqgenance, the Federal Government of Nigeria (FGN)
amended the then prevailing laws (Electricity anBPX Acts) in 1998 to remove NEPA’'s monopoly and
encourage private sector participation. FGN esthbll the Power Holding Company of Nigeria (PHCN) th
initial holding company) and subsequently unbundteidto eighteen (18) successor companies. Sticatyg
the objectives of the reform include (i) the tramsbf management and financing of SC operationthéo
organised private sector; (ii) the establishmerdrofndependent and effective regulatory commisgiasversee
and monitor the industry; and (iii) focusing the ¥®n policy formulation and long-term developmehtioe
industry. This will lead to (i) increased accessetectricity services; (ii) improved efficiency, fafdability,
reliability and quality of services; and (iii) gtea investment into the sector to stimulate ecowagnowth. The
successor companies that were handed over to Whémestors include Abuja Distribution Company (@rnby
KANN Consortium Utility), Benin Distribution Compan (Vigeo Power Consortium), Eko Distribution
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Refineries, eté?

The following are Nigeria Parastatals that wenedidor privatisation, these enterprises
are under the key sectors of the economy such asnaoaication, energy, industry and
manufacturing, natural resources, ports, poweyvjcs, transport and aviation and among them
are: Nigerian Postal Service, Nigerian Telecommatioo, Eleme Petrochemicals Company
Limited, Kaduna Refining & Petrochemical Companynlted, Nigeria Gas Company Limited,
Pipelines and Products Marketing Company (PPMC)t Ptarcourt Refining Company
Limited, Stallion Property and Development Compahynited, Warri Refining and
Petrochemicals Company Limited, Anambra Motor Mantdring Company Limited, Electric
Meter Company of Nigeria, Federal Super Phosphettiier Co Limited’° lwopin Pulp and
Paper Company, Lafiaji Sugar Company Limited, LEYMI3, National Fertilizer Company of
Nigeria (NAFCON), Nigeria Romania Wood Industry,gliia Sugar Company Limited,
Nigeria Unity Line Plc, Nigerian Machine Tools Litrad, Nigerian Newsprint Manufacturing,
Peugeot Automobile Nigeria Limited, Steyr Nigeriamited, Sunti Sugar Company Limited,
Volkswagen of Nigeria, Ajaokuta Steel Company Ledit Ayip—Eku Oil Palm, Delta Steel
Company, lhechiowa Oil Palm Company Limited, JoseBRolling Company, Katsina Steel
Rolling Mill Company, National Iron Ore Mining Corapy Limited, Nigeria Uranium Mining
Company, Nigerian Coal Corporation, Nigerian Mini@grporation, Oshogbo Steel Rolling
Mill Company, River Basin Development Authority, dérian Ports Authority, National
Electric Power Authority, Abuja International HatglLe Meridian), Abuja National Stadium,
Abuja Stock Exchange, Afribank Nigeria PLC, Bank Influstry, International Conference
Centre Abuja, Lagos International Trade Fair, Naldrheatre, NICON Insurance Corporation,
Nigerian Agricultural Bank, Nigerian Film Corporari, Nigerian Television Authority, Tafawa
Balewa Squrae Investment Limited, Federal Airpdushority of Nigeria, Inland Waterways
Authority, National Clearing and Forwarding Agen@YACFA), Niger Dock Nigeria PLC,
Nigeria Airways Limited, Nigeria Airways Subsidiag, Nigerian Aviation Handling Company
Limited, Nigerian Railway Corporation, and RailwRyoperty’® It is important to state that
most of these enterprises have either gone underdyprivatised or awaiting privatisation.

In the case of Nigeria, as aptly described by Reae Anya O. Anya, “the issue of
mismanagement and under-utilisation which led tgehwastage of resources and manpower
potentials gave the government no other optiortdpursue a privatisation programme. There
are about 600 public enterprises in Nigeria runobygontrolled by the Federal Government.

Company (West Power & Gas), Enugu Distribution Camp(Interstate Electrics Ltd) and Ibadan Distritvit
Company (Integrated Energy Distribution & Marketihgmited). Others are lkeja Distribution Company
(NEDC/KEPCO Consortium), Jos Distribution Compaiyr@a Energy Limited), Kano Distribution Company
(Sahelian Power SPV Limited), Port Harcourt Disitibn Company (4 Power Consortium) and Yola
Distribution Company (Integrated Energy Distributi® Marketing Limited). The generation companies
expected to be handed over are Shiroro (owned bthPN8outh Power Company), Kainji (Mainstream Energy
Solutions Ltd), Geregu (Amperion Power Distribudioand Ughelli (Transcorp Ughelli Power PIc).... sthi
handing over is a culmination of 14 years of paikisty effort by the NCP, BPE and other key stakeééid to
reform and liberalise Nigeria’s electricity industwhich began in 1999. The official handing ovémpbysical
assets of the defunct Power Holding Company of hagé°PHCN) to new owners by the Federal Government
took place on 1 November, 2013. See, Tunde Dodoadhaeon Usigbe and Paschal Okeke, “Nov 1 handing
over: PHCN workers embark on strike”, Nigerian Tirile, 1 November, 2013. See Everest Amaefule “Power
Sector: Slowly, Nigeria on the path of recoveryyneh Newspaper, 1 October, 2013. Available onlihe a
http://www.punchng.com/nigeria-53/slowly-nigeria-the-path-of-recovery/ accessed 30 October, 202 S
also Nigeria Electricity
Privatisation Project (PHCN), available online eipt/www.nigeriaelectricityprivatisation.com/?pagg=2,
accessed 30 October, 2013.
" bid.
S Nigerian Government Companies Listed for  Privaiid, available online at
bettp:llwww.nairaland.com/46829/nigerian-govt-c0rripaFiisted-privatization, accessed 29 October, 2013

Ibid.
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Many more are controlled by State GovernméhiEhese companies take a sizeable portion of
the Federal Budget and account for over 5,000 appents into their management and Board.
Transfers to these enterprises ran into billionsaifa”.®

These transfers were in form of subsidized foragchange, import duty waivers, tax
exemptions and/or write-off of arrears, unremittesenues, loans and guarantees and
grants/subventions. These companies were alsstédfevith many problems which became an
avoidable drag on the economy such as abuse of pnbnpower, defective capital structure,
heavy dependence on treasury funding, rigid bura#iac structures and bottlenecks,
mismanagement, corruption and nepotism. With abké¢hproblems the government had no
other option but to take a positive sfépThe reform as conceived has two interrelated
components-Privatisation and Commercialisation. dfrerall objectives of the privatization
exercise were:to improve on the operational efficy and reliability of our public
enterprises; to minimise their dependence on thmna treasury for the funding of their
operations; to roll back the frontiers of State &dism and emphasised private sector initiative
as the engine of growth; to encourage share owipetsh Nigerian citizens in productive
investments hitherto owned wholly or partially i tNigerian Government and, in the process,
to broaden and deepen the Nigerian market.

During the first phase of the exercise which spdrfram July 1988 and June 1993, the
following programmes were executed: 36 enterpngee privatised through public offer of
their shares; 4 enterprises were privatised onrBefdPublic Offer method; 8 enterprises were
privatised via Private Placement method; 8 entsepriwere privatised via Sale of Assets
method; 1 enterprise was privatised through ManagerBuy Out method (MBO). Sale of
non-water assets of about 18 River Basin Developrethorities®

Under the Phase | programme, about 88 public eimgegowere either fully or partially
privatised. These were enterprises in which thgeNan Government invested jointly with
foreign or private Nigerian investors. With thecegtion of the Cement and the Oil Marketing
companies, the capitalisation of most of them waalls The huge capital-intensive and basic
industries like the Fertiliser Companies, Sugar games, Vehicle Assembly Plants, Paper and
the Steel Mills which hold vital positions in theomomy could not be privatised for various
reasons ranging from financial insolvency to negatetworth. Finally, there was lack of
clarity of Government’s policy on some criticalugs associated with the implimentation of the
programmé™

6. Reasons Why Governments Embark on Privatizaiibe Factors Worldwide

The reasons why government embark on privatizatitinrbe later captured under two
sub-heads for the purpose of this paper otherwiseetcould be more and there are: poor
performance of state owned enterprises and pdlititaxferences.

The period around 1970s was characterized by thigpfmation of public enterprises in
majority of the developing countries, mainly be@akthe thought that they cover the strategic
sectors”” But even during that period, public enterprisesliferated in sectors that could

" Anya O. Anya, above note 6.
% Ibid.
" In March 1988, the then Nigerian Head of Stateahbn Badamosi Babangida promulgated a decree
establishing the Technical Committee on Privatisatand Commercialization (TCPC). The committee was
formally inaugurated in July 1988 to undertakettmk of reform of public enterprises, as an integnal critical
E(3:00mponent of the Structural Adjustment Programm&P(Swhich was started in 1986.

Ibid.
® |bid.
8State owned enterprises were widely promoted dufiegl960s and 1970s on the basis of followingcjpat
premises.: -Such enterprises encouraged broad segjgnsibility and responsiveness to the publierest, SOEs
helped to create stable investment and employmarihgrs, SOEs provides models for improved indalstri
relations, SOEs could beneficially replace privatdéural monopolies, producing higher output at loyweces,
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scarcely be called strategic. Examples of suchiceactivities (e.g. marketing and exporting

offices, tourism, hotels and catering, financialvaes, etc.) arid to a lesser extent small and
medium industrial enterprises. This expansion efghblic sector in all directions is evidence

of the growing role of the state within the diffieteypes of mixed; economy in the developing

countries which resulted in the most heterogenguoiic appropriations in the late 1970s. It

made a reaction in favour of the privagghere in the form of privatization virtually intadble.

Moreover, public enterprises often need to keepabhfht the taxpayer's expense, either
through explicit governmental subsidies, such agctlicash grants, or through implicit
subsidies, such as subsidized credit, guarantded g&athe government at the fixed prices,
reductions of tax liabilities, governmentajections of equity, or preferential exchange 4te
Finally, because of the burden of the SOEs, sontieoeiargue that the state has failed to
implement appropriate economic and social politfes.

Each country has different social, political andremmic circumstances. Therefore, the
reasons for privatization and the decline of nati@ation activity vary from country to country
and even from one enterprise to anoth®enerally, however, privatization programme
worldwide has been driven by both political idegl@nd pragmatism. Although there are many
considerations, privatisation was largely a reactmthe shortcomings of the public enterprise
sector and the failure of previous attempts to @gereffective parliamentary control of their
management and operations. Privatization was esgbdot result in increased efficiency and
better management. In addition, the proceeds framatzation met a rising share of
Governments' revenue needs, and helped to finaramit§®.

The following reasons can be considered the masinan facts of the privatization
trend in the international arena:

(@) Disappointing Performance of State Owned Enterprise

State Owned Enterprises (SOEs) have generally gpaisappointing performancgs.

With the utilities as a favourite example, SOEsvited irreplaceable means of direction and contralefence-
related industry, SOEs could successfully stimulsgetoral competition, SOEs were potent instrumaeits
decolonization, given the desire of nationalistitiedl elites to radically reduce foreign corporawenership
within the private sector.

8 According to Shirley: "The economic problems thaise when bureaucrats are in business; that isnwh
governments own and operate enterprises that doeldun as private firms...bureaucrats typicallyfqren
poorly in business, not because they are incompetéunt because they face contradictory goals @argerse
incentives that can distract and discourage evey able and dedicated public servants. See alsoy Wa
Shirley, “Getting Bureaucrats Out of Business: @bl&s to State Enterprise Reform”, web page] oft€&efor
International Private Enterprise, available onkadttp//www.dpe,org/ accessed 13 October, 2013.

8 In economic terms, state failure means supplyimguntry with public goods that are too highly pdcand
too low in quality-in both cases for structuralgeas. In political terms, state failure means awiur inability

to take decisions widely agreed to be necessarnyrdgiadeep-seated reasons. (Martin Janicke, $diltee-The
Impotence of Politics in Industrial Society, Traatsd by: Alan Braley, Polity Press, Cambridge & @gf 1990,
p. 8.

%For example, in other words, in the United Kingdas,in many other countries, the political pressore
privatisation, came from a combination of disiltusinent with the result of state ownership and fiivelief
that private ownership would bring substantial esuoit benefits, State-owned industries were viewsetighly
Inefficient, slow at developing by introducing néechnologies, subject to over-frequent and damapaiiical
intervention and dominated by powerful trade unidPrdvatization seemed to offer a means of riddhg state
of the financial burden of loss making activitieshile at the same time spreading share ownersing 'a
curtailing union power. Moreover, privatization esloffered a tempting source of state funding tdha when
economic policy was geared to reducing the pubéicta- borrowing Requirement. According to Graham
background factors in British privatisation prograsare as follows: (a) The neo-liberal ideals oh&mvative
Party and Margaret Thatcher, (b) The aim of cuttiagk the public expenditure and in that contextirogl
back the public sector borrowing requirement (PSER) The financial difficulties of nationalizedduostries.
(Cosmo Graham, “Privatisation-The United KingdompEsience”, Brooklyn Journal of International Law,
Volume XXI, 1995, Number 1, p. 190, 191).

% See Michael I. Obadaithe Economic and Social Impact of PrivatisatiorStfte-owned Enterprises, African
Books Collective, 2008, Chapter 5.
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Although some ofhe SOEs function wefll many others are considered notoriously inefficient
Most SOEs in most developing countries have suffesevere and sustained losses. They
manage to survive through tariff protection agar@npeting imports, preferences in public
procurement, exclusive rights, and preferentiakasdo credit, governmental guarantees, tax
exemptions, and public subsidies. The chronic bgsaurred by state-owned enterprises often
force governments to borrow money to cover thenes€hmeasures lead to high inflation,
which discourages investment and causes capdgéat fli

For example in Nigeria, before the divestment agescof the 1980s, the financial
involvement of the Federal Government of Nigerianotustrial and commercial enterprises was
about N23.2 billion naira. This was made up of M1dillion naira in equity and N11.8billion
as loans and guarantees. Besides, government grahtibventions to these public enterprises
were estimated at N11.5 billion naira. These inwestt statistics will only make much meaning
if they are examined against the backdrop of thdopmance of these public enterprises,
particularly in terms of their return on investment

There is no gain-saying it that over the yearscassgive government hadecried the
inefficiency and poor performance of most publitegprises. The setting up of many special
panels from the 1960s to look into various aspettsll or specified public enterprises bears
eloquent testimony to this unsatisfactory perforogan For example, the 1981 Presidential
Commission on Parastatals (Onosode CommiSiovealed in its report that public
enterprises in Nigeria had critical problems relgtio; defective capital structures resulting in
heavy reliance on the national treasury for finahoperations; mismanagement of funds and
operations; corruption; misuse of monopoly powars] bureaucratic bottlenecks within Public
Enterprises, on the one hand, and between therthaimcupervising Ministries, on the other.

(b) Political interference

State Owned Enterprises (SOEs) are also thoughdéetwe political objectives or
purposes, and consequently, suffer frequent im@rée by government and bureaucfats
some countries, they have also contributed to ircosdistribution in favour of the relatively
well-off, over the poor, who generally lack accesdoth the jobs the-SOEs provide and their
products.

Also political interference in the enterprise résuh excessive employment, poor
choices of product and location, lack of investreeantd ill-defined incentives for managers).
While Public Enterprises are more susceptible ésgure from interest groups, private firms are
able to focus solely on maximising profits.

The poor performance of the Public Enterprises ¢iegted before 1970 was attributed
to the poor nature of management especially witkpaet to the process of selection,
appointment, promotion, incentive and disciplinehia leadership hierarcfif.In Nigeria, the
problem seems to be a post-independence development

Conclusions

8 The performance of some state-owned enterprisestample, in Malaysia and France-has been excellent
(Paul $tarr/meaning,html). In France, in Renault &DF (an electrical heating company) the perfoaaanas
very good. (Jean-Pierre C. Anastassopoulos, “Thadfr Experience: Conflicts with Government”, St@wned
Enterprise in the Western Economies, Edited By:mayd Vernon and Yair Aharani, Croom Helm Ltd., 1981
p.111). Similarly, the most efficient steel companythe world, is the Korean Posco (Pohang Steehgzmy)
which is state owned.

8rederal Republic of Nigeria, Report of the Presi@gérCommission on Parastatals (under the Chairhipnsf G.O.
Onosode) 24 October, 1981.

89B.0. Oshionebo, "Public Enterprises PerformancesManagement in Nigeria: An overview" at the Semina
on Public Enterprises Reforms, NCEMA, Ibadan, Nimeilune 5-16, 2000, p.79. See also, M.l Obadhove
note 86, at p. 46-47.

“Ubid.
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This research have shown that the concept of pratain is an old but noble idea that
governments have adopted to secure the continuedermse of public utilities or state
enterprises which ordinarily would have gone undomrgd because of poor performances by
selling existing shares to individuals and privaterporations. It is observed after the
disintegration or collapse of the Union Soviet @bisi Republic (USSR) in the early 90s,
there is hardly any country in the world that haa# adopted one form of privatization or
another in other to bailout ailing state infrastane or to meet with the socio-economic and
political promises to the citizens. Though the psscof privatization is sometimes cumbersome
as government will have to put in place necessagyslation to set the ball of privatization
rolling, most times the goals set out are achieafeat several years would have gone and its is
sometimes an on-going process in the politicalwfee of a country. This argument could be
buttressed by the experience of Nigerian natiohighstill in the process of privatization after
the idea was introduced in 1988 by the Ibrahim Bgluia's administration; in 2013, after more
than 13 years, the government of President Goodlodathan has struggled to privatise the
Power sector in Nigeria as part of its economiomafpolicies’ It is also observed that apart
from poor performances, political interferencesstibute a major reason why nations embark
on privatization drive and the benefits accrualstamf the idea of privsatisation of public
enterprises in Nigeria include but not limited trbing corruption, promote operational
efficiency and effectiveness through better congogavernance; generate employment through
private sector driven expansion; cut down on pubibt and control public spending; to
develop the capital market, increase the stakemdwidual citizens in public enterprises
through share ownership and encourage activitiethier sectors of the econorfy.

L In December of 1991, the Soviet Union disintegiato fifteen separate countries. Its collapse haited by
the west as a victory for freedom, a triumph of deracy over totalitarianism, and evidence of theesiority of
capitalism over socialism. Gorbachev conceded powatizing that he could no longer contain the powf the
population. On December 25, 1991, he resigned. @&wadry of 1992, by popular demand, the Soviet Union
ceased to exist. In its place, a new entity wasnéat. It was called the “Commonwealth of Independent
Republics,” and was composed of most of the indégeincountries of the former Soviet Union. “The €@Var
Museum: Fall of the Soviet Union”, available online  at
http://www.coldwar.org/articles/90s/fall_of the_setv union.asp, accessed 24 October, 2013.

%Clara Nwachukwu, “Nigeria Realised N400bn from Hieity Privatisation” Vanguard Newspaper 3
September, 2013. The Technical Committee of theoNak Council on Privatisation, NCP. The Counciétju
concluded the largest privatisation transactionNigeria’s history with the sale of 15 power compemi
unbundled from the Power Holding Company of NigeR&CN, to private investors. the number of PHCN
Successor Companies. There are 11 Distribution @oiep (Discos) and seven Generation Companies ¢Sgnc
and then there is the Transmission Company of Nge(TCN), available online at
http://www.vanguardngr.com/2013/09/nigeria-realisd@®0bn-from-electricity-
privatisation/#sthash.pUqfYgQR.dpuf, accessed 2blaar, 2013.

3 Kudus Adebayo, above note 67, at p.7.
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Abstract:

The new Criminal Code (hereinafter CC) came int@wdoin Hungary on the 1st of
July in 2013. In my study | attempt to presentlact®n of the significant innovations which
the legislator of the new Criminal Code kept in dhdturing codification.

Among them, | would like to introduce the changethé general part of the CC, not
including changes to the penalty system.

| focused especially on the questions of the agrinishability, legal defense, and the
term of limitation of the crimes.

Keywords: new Hungarian Criminal Code, juvenil, legal defensmergency, term of
limitation.

Introduction:

The new Criminal Code (hereinafter CC) came int@wdoin Hungary on the 1st of
July in 2013. The previous Criminal Code (Act 1978), has been altered over a hundred
times since 1979, the entry into force.

During the last three decades, the legislators haneended the Criminal Code over
ninety times (i.e. more than once every year onaa and more than ten Constitutional
Court's decisions have been applied. These chaagesded, introduced, or repealed more
than 1600 provisions.These numerous changes were due not only to tfegirtj criminal
policies of the successive governments which afberlicted the previous ones, but, at the
same time, also to the technical and scientificettgyment, and the obligation to harmonize
the law system to the EU, after Hungary’s accession

These factors explain the urge to create a new @amCode in Hungary. The
legislator’'s chief concern during the codificatiomork of the Criminal Code was that it
should meet the challenges of our modern age, wedpecting and following the traditions
of national criminal law.

The new Criminal Code does not break completelly ¢ previous Criminal Code,
since, although it required changes and additidhs, previous Criminal Code was also an
effective protection of our fundamental values.

In my study | attempt to present a selection ofdigaificant innovations which the
legislator of the new Criminal Code kept in mindidg codification. Among them, | would
like to introduce the changes to the general pdrthe CC, not including changes to the
penalty system.

The new Criminal Code, like most foreign Criminabdes, sets out the principles of
nullum crimen sine legand nulla poena sine legeThese principles were previously

! Justification of Law 100, year 2012 about the @mahCode.
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expressed only in the Constitution and the Basiw b&dHungary, but the Criminal Code did
not declare them. The new Criminal Code aimed terairthis shortcoming by including this
principle in the chapter dasic Provisions

Regarding the question of scope, the Criminal Gitefenes a new exception from the
prohibition of retroactivity in accordance with tBasic Law. The principle of the criminal
law continues to be that there is a serious criava with retroactive effect, an exception to
this rule is punishable under the scope of the gdigearecognized rules of international law
acts. During these war crimes and crimes againshahity understand that without
transformation are part of domestic law and whiayrbe applied retroactively, even if at the
time of committing the offense under Hungarian @id/ not constitute a criminal offense.

As an innovation, the Criminal Code introduced Hwecalled passive personality
principle in order to protect Hungarian citizens rmm@ffectively. The new Criminal Code
creates the Hungarian jurisdiction for the caseaafon-Hungarian citizen committing an
offense against a Hungarian citizen abroad, or agddan legal person or other entity
without legal personality.

The Criminal Code limits the age of punishabilibythe age of 12 for certain offenses.
The 18" § of the Criminal Code contains provisions whichbid the punishment of the
young person charged who has not been in the nthieyear of age when the offense was
committed, with the exception of homicide [160 8)¢(2)], manslaughter (161 §), assault
[164 § (8)], robbery [365 § paragraphs (1)-(4)]d atunder [366 § (2)-(3)], given that the
perpetrator of the offense committed the crimerétfte twelfth year of age, and the person
possessed the necessary insight to recognize firesef

Previously the law uniformly classified the perseho has reached the age of 14
when the crime was committed juvenile. The reasoriHis was that the majority of children
finish their primary education and achieve a leoklphysical and mental maturity which
classifies them criminally liable. When creatinge tmew Criminal Code, the legislator
considered the fact that nowadays the developnfechilmren accelerated significantly, and
before reaching the age of 14 they are affecteccdayain effects from which they had
previously been protected. There has been an siagaise in violent advocacy among
children between the ages of 12 and 14, which rfizadtle it was necessary to mitigate the
minimum age for criminal liability in cases of abnally aggressive and violent crimes. If
the offender completed the age of 12 at the timehef offense, two factors must be
considered. On the one hand, the classificatioih@foffense, since impeachment is possible
only in offenses listed in the Criminal Code. Or thther hand, it has to be considered
whether the perpetrator of the crime had the insigitessary to recognize the offense. The
prosecutor is obliged to rebut the presumption ttte# 12-year-old person had the
discretionary insight in the particular case whidbviously means “imputation”.
Consequently, an appropriate expert’s opinion caveha determining role before decision.
Predominantly a psychologist’'s evidence is juddifibut the prosecutor must also obtain
information on the antecedent factors, school @pisj and environmental studies. In the case
of a person who has not completed the age of fenr@ the time of the offense, only
measures can be taken. The most severe penaltyeceformatory education. According to
the precept, the perpetrator counts as a childhein 14" birthday, and exceptionally on their
12" birthday, and juvenile age begins on the day dffteir birthday.

The rules of lawful defense have also changedem#w Criminal Code. Article Five
of the Basic Law of Hungary states that “Every parshall have the right to repel any
unlawful attack against his or her person or prgpenr one that poses a direct threat to the

2 About this topic in more details, see: BLASKO, &éHungarian Criminal Law ,General Part”, 8 revised
edition, Rejtjel, Budapest—Debrecen, 2013. Pp. 82.-

® See: GORGENYI, llona, GULA, Jézsef, HORVATH, TibatACSO, Judit, LEVAY, Miklés, SANTHA,
Ferenc, VARADI, Erika: Hungarian Criminal Law, GeakPart, Complex Kiadd, Budapest, 2012. p. 524.
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same.” As a consequence, defense against an iltgatk is declaredly a constitutional
fundamental right, thus the every citizen of Huwygéias become empowered with the
fundamental right of natural resistance to injuestievhich is no longer an exceptional
opportunity. As a result, the new Criminal Codeoal a wider codification for the rules
concerning legal protection than ever before.

The legislator primarily kept in mind the aspedtattthe risk of unfair attacks must be
borne by the illegitimate attacker and the repgllaction of the attacked must be judged
fairly.

The new Criminal Code creates the case of the Kedcaituational self-defense
establishing statutory presumption that there ase€ when the unlawful attack happens in
such a way that the attacked may assume thatttekatvas directed against their life, and in
such cases the circumstances of the unlawful agjaekthe possibility to overrun the extent
of the necessary defense. In such the situatiaiBtiefense is established and the unlawful
assault should be treated as if it were intendeextonguish the life of the defending if the
assault against a person is committed at nightedyor by armed groups. It is also presumed
to be considered lethal attack in the cases ofwfnlaintrusion into an apartment at night,
armed, or in a group, or in the case of wrongftiusion by force of arms into an enclosed
space that belongs to the dwelling.

In these cases the court does not have to cornbidessue of necessary extent. The
Act disposes that a person who has been attackadhdaf or who is attacked with a gun, may
rightly presume that the attack was aimed at takteg life, and they have the right to choose
the way of defense accordingly. This assumption b&ypased on the numerical superiority
of the attackers as well. By this the legislataemted to broaden the case of legitimate
defense to ensure effective action against violenme, and they set up a statutory
presumption in regard to the time, manner, andunistances of the attack. The legislator
appreciated that the person has multiple handicapgared to the attacker, since the attacker
decides the place, the way, the time, the purpbskeoattack, and gets ready for this, while
the attacked is taken by surprise, unexpectedly.

The Supreme Court of Hungary has recently adoptedva uniformity resolution in
accordance with the new rules of self-defeidegives a new meaning to the previous rules,
and, with regard to the response actions, it stidtasthe only measure is the necessity of
remedial action, but there is no need for a propoality test any longer, given that the
Criminal Code disposes that the person who excterlfevel of necessary measure of self-
defense as a result of fright or passion, is noighable. The defensive person is responsible
for exceeding lawful self-defense only if the unfalhattack did not cause fright or anger in
the attacked, and they deliberately disregardedrtbee moderate repelling when choosing
the more serious outcome. In the latter case, ddul self-defense is used as revenge, for
which, of course, the criminal law does not autb®the attacked person.

The rules of proportionality in emergency have disen altered in the new Criminal
Code. A person acting in emergency prevents danggated accidentally or by another
person. If the emergency is avoided by means oinamor the equivalent harm as the threat,
and the action does not threatens society, thenottemder can not be punished. If the
response action causes more harm, but this is @¢dnséright or excusable emotion, it also
results in the impunity of the defendant. Under finevious rules, in an emergency only
minor harm was proportional, the equivalent harnceexled emergency. The consistent
application of the previous rule could create aatiobn which demanded self-sacrifice in
order to save the life of another person. Thisogletely contrary to human nature, to the
fact that the instinct of self-preservation overesmall moral and legal considerations. A

“ 4/2013 BJE Resolution (Criminal Law HarmonizatResolution).
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person in emergency can not be expected to rendbueaeown life or physical integrity for
the sake of saving another persdithe principle can therefore be considered appatgthat
the new Criminal Code considers it proportionatthd defendant causes equivalent harm to
the one to be repelled.

In the system of impediments of culpability the sw@a allowance is declared. By the
regulation of measure allowance the law expredsatsthe legal system as a whole must be
considered in determining criminal responsibiligs laws other than criminal law may
exclude criminal liability. This can not be congig@ criminal offense what another law
allows or declares impunity. However, it shoulddmephasized that only a statutory provision
can exclude the unlawfulness of an action thateidaded to be a crime. A regulation of a
lower level does not create a criminal offense; seguently it cannot declassify the
provisions of the Criminal Code. The legislationynhe an abstract or a specific permission.

The new Criminal Code aggravates the rules of éitiuh compared to the previous
provisions. The limitation period for criminal lidiby uniformly spans the upper limit of the
appropriate punishment according to law, but astiéi@e years. Under the previous rules it
was three years. Offenses that are punishableféyniprisonment became imprescriptible
offenses unanimously. With regard to EU law harrpation, for certain offenses the
limitation period is extended in order to give oppaity to make a complaint or private
motion by the victim after reaching the age of &gim, in the cases when the rightful person
had not done it previously. Therefore, in the cask®ffenses such as strong emotion
manslaughter, intentional assault which is punighabith less than three years of
imprisonment, kidnapping, trafficking, violation personal freedom and sexual morality, if
the victim has not reached eighteen years of agéheattime of the offense, and the
punishability of the offense would expire beforaaieing the twenty-third year, the period of
limitation is extended until the person reachesage of twenty-three, or the date on which
they reach the age of twenty-three.

Conclusions

With regard to sentencing, the new Criminal Code, accordance with recent
amendments of the old Criminal Code, preserved tighter action and sentencing
requirements against recidivists, and there are misre severe rules concerning those who
commit the offense in an organized criminal grolipe most severe action will prevail
against violent multiple offenders. As part of #$tengent action against recidivists, the law
does not allow probation for recidivists, and does$ allow suspended imprisonment for
multiple recidivists.

One of the key requirements for the new Criminad€ads rigor which means the
accentuated representation of the sentencing whiploportionate to the crime. Strictness is
principally manifested in the rules concerning dégsts. In the case of first time offenders,
the new Criminal Code allows the validation of petive aspects. The question of how much
the stricter Criminal Code will live up to the exgations, will be proved by practice.
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Abstract

The Factoring agreement as operational instrumdntredit institutions is of special
importance due to its permanent applicability, witle effect of streamlining the commercial
activities, both at national and international lév&his contract represents a financial
technique closely related to the banking sectod #rcan be considered as a variety of the
bank credit.

Key words: factoring, banking practice, contract, adherentssien;

Introduction

Taking into consideration more than succinct regola regarding the factoring
contract at the national level, it is still considd an unnamed contract Within the
Romanian legislation the factoring agreement wast fmentioned by GEO no. 10/1997 on
decreasing financial blockage and losses in thenenw/?, for subsequently to be regulated
by Law no. 469/2002, currently abrogated.. Interoadlly the factoring agreement is
regulated by UNIDROIT Convention on Internationackoring agreement from Ottawa in
1988, the Rome Convention of 1980 on the law agiplcto contractual obligations as well
as the United Nations Convention in New York in1260 the assignment of receivables in
international trade.

The concept, the legal nature and the parties of &&oring agreement

The concept of factoring has its origins in th&' Téntury, in the Anglo-Saxon Law,
and it played a significant role in the developmehinternational trade, at the time of its
appearance being concentrated in the textile tbatlgeen England and the United States.

In French doctriné factoring is considered a technique by means achwa customer
called adherent or supplier submits his receivatdesfactoring company called factor which
is a credit institution subject to the rules of Mtary and Financial Code. In return for
remuneration, the factor undertakes to collectathleerent’s receivables from its debtors and
to pay in advance, in whole or in part, the redeliea transferred, ensuring the enforcement of
receivables even if the debtor cannot pay.

Within the Romanian legislation the factoring agneat was defined as that
“agreement concluded between a party called adhesepplying goods or providing
services, and a banking company or specializedhiaainstitution, called factor, by means

! Brandya VartolomeiContractul de factoringl.umina Lex Publishing House, Bucharest, 2006, p4%0

2 Official Gazette of Romania. no. 72/22.04.1997roghted by art. 13 of Law no. 469/2002, in its turn
abrogated by Law no. 246/2009 published in thediffiGazette of Romania no. 450/30.06.2009.

% Lavinia Smarandache, Alina DodocioiDionsideraii privind contractul de factoringRevista datiinte juridice
Publishing House, no. 4/2008, p. &udT. BonneauDroit bancaire,Montchrestien, Paris, 2003, p. 373.
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of which the latter shall ensure the financing,ereables monitoring and the protection
against credit risks, and the adherent assignkdaddactor, by way of sale, the receivables
arising from the selling of goods or provision efices to third parties”.

In the Romanian literatureas well, the factoring agreement is considerebetghat
contract whereby a party called adherent assigneedeivables against its customers to the
other party called factor, which in the exchanga akrtain commission, undertakes to pay to
the adherent the value of these receivables whishto collect from the debtors taken over,
therefore being subrogated to the rights the adié¥ad against its customers

In most European countries the factoring agreensemegulated starting from the
institution of assignment of receivables that haanyn similarities with regarding the
receivables transmission. Although as legal nattme contract has similarities with
receivables assignment, it cannot be mistaken thighcivil law institution, as it is a contract
concluded between professionals, an original anapbex contract. In addition it is an
adhesion contract that is concluded intuitu persor@n the other hand, in France the
factoring agreement is much closer regulated byctimgractual subrogation consented by the
creditor, but it cannot be confused with this igion, as it cannot be confused as well with
the operation of discount or credit insurance.

Taking into consideration the definitions existimgthe literature at the national and
international level, the parties of the factorimggeeement are: the adherent, the factor and the
assigned debtor.

The adherent is always a good supplier, a senpeagder or a contractor, in other
words it is a natural or legal person professioiiilere are points of view in the literature
considering that the status of adherent could loeiesd by legal persons as well, other than
professionals, to whom the legislation in forceal to develop accessory nature commercial
activities and closely related to the main purpo$ehat legal person. This category is
considered to contain autonomd®usdministrations or the associations, foundationd a
federation&

If in terms of the adherent we have shown thatait be a natural or legal person
professional and, according to some opinions, @rennprofessional, in what concerns the
factor, it is a legal qualified subject. The factan only be a specialized financial institution
or a banking company that is a legal person.

The assigned debtor, although it is a participalttiivvthe factoring operation itself, it
Is not part of the factoring agreement. Nevertrsglesrtain effects of the factoring agreement
are reflected on its own person, as we will shothenfollowing.

By the conclusion of the factoring agreement, thgnpent liability of the assigned
debtor is transferred from the adherent to theofawgy company, the debtor being forced to
pay all the amounts recorded in the invoices oaolyhe factoring company. The payment
shall be made starting from the date the receigaideome due. In case the debtor refuses to
make the payment, even though it is not part offélséoring contract it can be directly taken
to court by the factor and, consequently, in ita tit will be able to defend itself by invoking
all the exceptions and defenses that it would Haack available against the adherent. In its
defense, the assigned debtor may oppose to thar factuding the exception to limitation of
actions, to extinguish the debt by payment, priorttie notification, or compensation,
occurring previously to the receivables assignfhent

4 Art. 6 par. (2) letter b) of Law no. 469/2002.

® B. Utefinescu, |. Ruireanu,Dreptul comepului internaional, Didactici si Pedagogig Publishing House,
Bucharest, 1983, p. 231.

® Brandga Vartolomeiop. cit.,p. 49.

" See art. 48 of GO no. 26/2000 regarding assoamtind foundations, published in the Official Gazetf
Romania no. 39/31.01.2000, with all subsequent @ments and completions.

8 L. Stinciulescu, V. Nemg Dreptul contractelor civilesi comerciale in reglementarea noului Cod civil,
Hamangiu Publishing House, Bucharest 2013, p. 619.
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Types of factoring agreement

Several criteria are used in order to classifydang types.

Therefore, depending on the time the factor pays ddherent the receivables
incorporated in the invoices, the factoring agresnneay be classified in:
a.Old line factoring - which is characterized by tfaet that the receivables payment is
performed by the factor upon receipt thereof, thatins before their maturity date;
b. Maturity factoring — when the factor shall pay #aherent the assigned receivables only at
their maturity; the risk of default of invoices pagnt by the assigned debtors as well as the
invoices management are transferred to the faetisop;
c. Agency factoring —when the factor buys the adhé&entéceivables and, after their
acceptance he pays them in advance, taking ovaistkef the debtors’ default of payment.
The difference is the fact that the invoices manag@ remains to the adherent who will take
care of collecting invoices in its own name, sulimit afterwards the collected amounts to
the factor.

Depending on the right of recoursthe bank may have on the adherent:

a. Factoring with recourse — the risk of insolvencytle refusal to pay the debts by the
assigned debtor belongs to the adherent;
b. Non-recourse factoring — the risk of payment défaulinsolvency of the assigned

debtor passes to the factor at the same time wathldtaining the debts from the adherent;
Taking into account the participants to the factgrperatiof’:

a. Domestic factoring - when the factoring operatisrcarried out within the territory of
a single state, with a single factor intervention;
b. External factoring - when we are in the situatidnao international commercial

contract, in the factoring operation taking plaee intervention of 2 factors: an export factor
and an import factor;

Object and specific clauses of the factoring agreesnt

The object of the factoring agreement is a speoia@ consisting in financing,
monitoring and protection against the credit ribisthe factor, obtaining in exchange the
receivables from the adher&ntAn essential condition is the fact that, in orderbe the
object of a factoring agreement, the receivablestrba clear and liquid and have expressly
stated the due date or at least to have the phligsito determine it. Including future
receivables may be the object of a factoring agesenThe assigned receivable may rise only
from a commercial act and it shall be expressed $yecific title - the invoice.

Given the risk taken over by the factor when adogpthe adherent’s receivables,
there are two clauses specific to the factoringagrent:
a. Exclusivity clause - by which the adherent is reggito submit only to the factor all
the invoices including the receivables on the dabttn this situation, the factor has the
possibility that of all the invoices submitted Inetadherent to choose only those that present
the lowest risk of not being paid at maturity bg #iesigned debtor;
b. The global clause - by which the adherent trangierthe factor all its invoices in
order to prevent the possibility of being temptedssign the factor only the invoices with an
increased risk of not being collected, and keepirtaself the certain receivables, easily to be
recovered.

Functions of the factoring agreement

° L. Stinciulescu, V. Nemg op. cit, p. 612.
191 avinia Smarandache, Alina Dodocioap. cit.,p. 101.
. Stinciulescu, V. Nemg op. cit, p. 615.
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Starting from the tripartite relationship arisingider the factoring agreement and
taking into consideration the literature at thdoral and international level, we can conclude
that the most important functions of the factorimgeement are the followiffy

1. Financing function - also called liquidity function

By the factoring agreement, the factor providesaricial service to the adherent for
which it does not require guarantees, the guarafieetion being completed by the
transferred receivables. Therefore, the factor,euntthe conditions of taking over the
receivables from the adherent, shall provide hirth\ilie necessary liquidity. Therefore, the
adherent benefits from liquidity before the momést receivables would have reached
maturity. It should be mentioned the fact that tigjge of financing is made for a short period
of time, of 90 to a maximum 120 days, and only exiomally 180 days.

This type of financing represents a special categgsrit consists in an exchange of
actual assets, receivables being converted inéméiral obligations.

2. Services function - also called service provisionction or management function.

During the performance of the factoring agreemeepending on the type of factoring
chosen, the factor can provide in favor of the agltea complex package of services, such
as:

- Checking the creditworthiness situation of the deft

- The debtors’ record and accounting, with all theassary data regarding the

receivables records;

- Monitoring the solvency degree of the debtors tatesr;

- Invoicing responsibilities;

- Receivables collection responsibilities;

- Consultancy regarding the activity of debts liquiiola;

- Consultancy having as its object the accountingferahcial management;

- Consultancy regarding the factoring business iridses;

This function is of particular importance withinetactoring process, relieving the
adherent of certain activities and costs that akert over by the factor, the adherent being
able to exclusively focus on the manufacturing erviees provision activity. It basically
occurs an outsourcing of the aforementioned sesyioeting that the enumeration is not
exhaustive.

3. Del credere function - also called the credit askuming

By the del credere function the factor takes over tredit risk from the time of
receivables purchase. Basically this function rexputhe action of taking over by the factor of
the creditworthiness risk of assigned receivalddéi®r a prior verification of the credibility
and ability to pay of the debtor, verification pmrhed by the factor. This means that, after
signing the factoring agreement, the factor shalllanger be able to invoke the action of
recourse against the adherent in case of insolveneyy default of payment of the assigned
debtor.

Conclusions

Taking into consideration the current economicaitin as well as the fact that banks
granting loans is increasingly difficult and thepital market moves with difficulty, in this
context, on the national and international traneast market, as well as in European
companies development and financing, factoring b= the most available tool,
representing the only financing source through Wwhie financing increases at the same time
with the sales, being also the cheapest form aft¢bom financing.

Given the fact that factoring is a financial prodatfinancing without guarantees but
also a highly complex commercial management produet type of contract can represent

12 See Cosmina Petr&actoringul, o alternatié moderi de finanare a intreprinderilor europeneépanubius
Proceedings, Volume II, 2007, p. 568.
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the saving solution for the companies that canappsrt themselves from the financial point
of view, but that have a well-developed busineas pl
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Abstract

The main objective of the United Nations Organaatifrom its founding, is the
exclusion of force from international relations, ialh also implies limiting the weaponry
arsenal existent, until removing entire categorgdsit, as arms control and disarmament,
even though they do not eliminate ,per se” of poéit, economic or ideological reasons of
using force, it significantly contributes to therdinishing of war risks.

When it is considered that the obligations resgltirom disarmament treatment were
infringed, one may appeal to the application of gams stipulated in the international law,
the status of the author of infringement, as a tieacto the violation of the treaty.

Key words: disarmament, international sanctions, countermeasu violation of
treaties, state liability

Introduction

In cases when infringements of the disposition hia tisarmament treaties are
ascertained, the application of sanctions or ottm&rasures stipulated in the treaties breached
is imposed, or in conformity with the general rutésnternational law, such as suspension of
treaty, withdrawal from the treaty, countermeasueés Thus, states may adopt, individually
or collectively, sanctioning measures against thas® breach treaties in the disarmament
dorpain, even in cases in which the respective ageaés do noexcessively stipulate this
fact".

International Sanctions in Treaties Concerning Disemament

The concept of ,disarmament: is used in a narrogestse, that of numerical reduction
or total elimination of a weapon systenas well as in a large sense. In this latter dye,
“disarmament”, we understand all the measured tedgat: stopping, limiting, reducing or
disbanding certain types of weapons; prohibitingtase military activities; regulating
limitation in the placing of armed forces; prohibg the transfer or certain articles of a
military importance; reducing risks of accidentadiyarting war and limiting or reducing the
use of certain types of weapons or methods of vgagiar. In other words, in a broad sense,

the notion of “disarmament” also includes “weapontcol™.

! Sur S.,Obligations en matiére de désarmement et de limnitatles armements: problémes de respect et
mesures d’impositign_’Institut des Nations Unies pour la recherche Isudésarmement, Nations Unies, New
York et Genéve, 1995, p. 124.

2 “Disarmament” also has the notion of limiting amments, imposed by a state, o group of states or an
international organization at the end of war. Exlspn this sense are the restrictions imposed erma@ny,
after the Second World War or on Irak, after thstfivar in the Golf (1991).

% Popescu D Dezarmarea — concepjeimplicaiii juridice, in “Studiisi cercedri juridice”, no. 3, 1987, p. 35.
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Regularly, the disarmament agreements are achievete framework of the United
Nations Organization or in another institutionatizpecialized framework. At the level of the
United Nations Organization, the General Assemblhe main organ with responsibilities in
the disarmament field; aspects regarding disarmaarenexamined in the framework of the
Disarmament Committee or even directly under tkenéibn of the General Assembly, where
member states have the opportunity to expose tfeaial positions and to participate to
informal consultatioris

The Security Council of the United Nations Orgati@a has the obligation to
elaborate plans for establishing a control and legigun system of weapontyhaving the
ability to take measures in this sehssimilarly, the Council is actively involved in eh
process of imposing the observance of assumeditiedbby treaties by the party states.

In the year 1952 the Disarmament Commission wasded, as a successor of the
United Nations Organization Committee for Atomic efgy and the United Nations
Organization Committee for Conventional Armamemtkich, including all the members of
the United Nations Organization, has an activigfus of inter-subsidiary body of the \general
Assembly, debating different concepts regardingrdimment.

On the European scale, the Organization for Secuanid Cooperation in Europe
establishes one of the most efficient regional raa@ms of negotiation in the sphere of
disarmament and security.

In this domain there were adopted numerous treatifs an universal, but also
regional character, the majority forecasting guteres and control mechanisms for respecting
the obligations concerning disarmament, such mational declaration§ or routine
inspection§ etc.

Technological progress, especially in the domaisatéllites,created the possibility
of obtaining informations referring to respectimg tisarmament treaties by means of ,non-
invasive” technical procedures. Thus, listeningtays can be assembled on satellites or
planes which perform recognition actions, withdwg tonsent of the state targeted. Moreover,
radarsare used for surveillance, especially on cloudgtiver and seismometers for detecting
subterranean nuclear explosions, etc.

The reactions against states which infringe theigabbns stipulated in the
disarmament treaty are:

- Spontaneous and regulated (ad-hoc dispositionglonisted to conditions, such as

notification, explanatory memorandum, moratorium);

- Unilateral or collective (adopted by a single inggional entity or by the majority

of interested states, or even by the competentiati®nal organizations);

- Direct or indirect (direct taken by a party — pasti— of the breached treaty, or

which supposes seizing the Security Council ofuthiged nations organization or

* Following the debates, the General Assembly admstslutions comprising proposals and recommengitio
When they consider it necessary to give more attend a certain aspect concerning disarmamentGeeral
Assembly reunites in special sessions, the firshisisense being organized in the year 1978.

® Art. 26 from the Charter of the United Nations @migation.

® For example, in the year 1991, the Security Cdwfdhe UNO adopted the Resolution no. 687 by \iitivas
declared the elimination of chemical and biologizakpons, as well as rockets carrying these typesapons,
owned by Irak.

" For example, in th€onvention concerning the prohibition of developtmenoduction, stocking and use of
chemical weaponsadopted in the 13th of January 1993 in Parisadred in force on the 29th of April 1997,
approved by Romania by the Law no. 125/9 DecembB@d {Official Gazette no. 356/22.12.1994), shovat th
each state party undertakes to, in term of maxid@nmaays from the entering in force of the Convemtim
declare whether it possesses chemical weapons,plaeement and quantity, to elaborate a destmigilan of
these weapons, etc.

® Routine inspections target the verification of ament stocks, the process of reducing them anavétyein
which states conform to the obligation of stoppimg production of weapons prohibited by treaties.
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other bodies, as to obtain support for ensuringotteervance of treaties or fo the
application of sanction3)

In some international treaties referring to disamaat in which there are no sanctions
for the infringing parties, the possibility of seig the Security Council is provided, situation
in which it was established that a state party Ii@ached the obligations assumed. For
example, the Convention concerning the prohibittdrdevelopment, production, stockage
and use of chemical weapons and destroying theknpadedges the right of the state parties
that “in cases of particular gravity”, to bring tlesue, and including the relevant conclusions
and informations, at the knowledge of the Secu@buncil and General Assembly of the
United Nations’. Similar to the situation of the Convention updme tprohibition of
perfecting, production and stockage of bacteriaalg{biological) weapons with toxins and
upon their destructidh, in art. VI, pct. 1 of the latter stipulating thamny state party of this
Convention which ascertains that another statey gmgaches the obligations resulting from
the dispositions of the Conventions may submit mplaint to the Security Council of the
United Nations”.

In the content of other treaties, such as the yreamcerning the non-proliferation of
nucleat?, no reference is made regarding the notificatibthe Security Council for applying
sanction®, in its content also being stipulated the guaesitend measures which may be
taken for observing its dispositions.

The formal notification of the United Nations Orgaation or of other competent
international organizations, in case of infringthg obligation undertook in the treaty, makes
possible the bringing of the case to thlic opinion which constitutes, in itself, a sanction
which affects the prestige and credibility of tiats in cas¥.

The state which suffered damages by the violatioa teaty, may directly notify the
Security Counci®, in the absence of pertinent institutionalized haeism$®, also

° |strate C.Dreptul dezarnirii. Acorduri multilaterale All Beck Publishing, Bucharest, 2005, pp. 209-210

1% In conformity with art XIV, pct. 1 from the Convéon” Disputes which may arise concerning the agion
or the interpretation of the present conventiorl bé solutioned according to the pertinent dispmsg of the
present convention and in conformity with the dsifions of the United Nations Charter”.

1 The convention regarding the prohibition of petifeg, producing, stocking of bacteriological (bigical)
weapons with toxines, and upon their destructios a@ened for signing on the 10th of April 1972] andon,
Moscow and Washington and it entered in force en2®th of March 1975; Romania approved this Congant
by the Decree 253/6 July 1979 (Official Gazette5W7 July 1979).

12 Adopted on the 12nd of June 1968 by the Generabmbly of the United Nations Organization, entered
force on the 5th of March 1976 and approved by Roanay the Decree of the State Council no. 21frbm t
31st of January 1970, published in the Official &tz no. 3/31 January1970.

13 Security Councillor of the United Nations Organiaa must be notified in term of 3 months prior the
situation of a withdrawal from the Treaty of a stptrty (art. X, pct. 1, thesis 2).

4 See also Larsen J.A., Rattray GAIms Control Towardhe 2£' Century,Lynne Rienner Publishers, Boulder
(Colorado), 1996, p. 83, according to who the samipiforming of the public concerning the breachaof
agreement may even have contrary effects, in theesef undermining the agreement, if sanctions mof
follow.

!5 As it has been shown, the convention regardingtbaibition of biological weapons stipulates thay state
who considers that any state party who breachedli@ositions of the convention may file a claimthe
Security Council of the United Nations Organizatiattaching any proof to support the assertionwel as
requesting the examination by the Council. Similespositions are comprised in the Convention reggrthe
prohibition of techniques which modify the envirogmt, in military or hostile purposes, adopted by @eneral
Assembly of the United Nations Organization on10¢éh of December 1976, and opened for signing eri8th
of May 1977 (Romania approved the Convention byDleeree no. 100/28.03 1983, published in the Giffici
Gazette no. 23/01.04.1983).

' The Charter of the United Nations Organizationssdnot expressively entitle the Security Councitimpt
measures against states which breach the obligatiesulting from a disarmament treaty in which ¢hare
parties, but in the situation in which it considéhat the situation created risks to determinermatgonal
frictions, the Council may solicit the state ortstaaffected, in conformity with the Chapter VItbé Charter,
“adequate methods or procedures of settling casflic
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mentioning the proofs on which the notificationbiased’. The Council may decide that a
certain breach of the obligations assumed by thatytr constitutes ,a threat to peace”, a
hypothesis in which, according to the dispositiamghe 7th Chapter of the Charter, it is
entitled to request the member states of the Uritations Organization the application of
sanctions to the state in case. These mayhsepartial or total interruption of economic

relations or rail, marine, aerial, postal, telegrhjal, radio communications and other

communication means, including force demonstratibieckade and other operations of the
armed forces belonging to the member states dfltfied Nations Organizatidfl

Formally, the Security Council has the necessargna¢o combat the perils of peace,
resulting from the infringement of internationalr@gments, but in practice, it is sometimes
difficult to obtain the necessary consensus fomtaknmeasures, from its members, because
although the majority requested of 2/3 is met, deeision may be blocked by the vEtof
one of the five permanent memi&rsThe veto right continues to function without
restrictions, the nuclear powers refusing to lithiir rights beyond the limits established by
the United Nations Charter

In some cases, the Security Council has intervanethe innovative spirit with
punitive measure¥ which is only partially based on treaty disposifo.

In the public international law there are other ibedor intergovernmental
organizations, such as, thaernational Agency for Atomic Enefdyr the Organization for
Prohibition of Chemical Weapoffs which may act on the application of sanctionsrfon
compliance with the disarmament treaties. Thus,nfrexgement of disarmament treaties is
reported to the Security Council and the Generabeftly of the United Nations
Organization. If these organizations fail to ad@miovery measures in a reasonable interval of
time, the Governing Council of the Internationaledgy of Atomic Energy may decide, as a

7 |strate C., [9], p. 214 and fol.

'8 Art. 41 and 42 from the United Nations Charter.

Y The issue of reconcilliating the right to veto lwithe imperative of applying treaties in the domain
disarmament appeared ever since the year 1946e inantext in which the USA proposed Baruch Plawvjéw
of creating an international agency to control eaclenergy. The United States insisted that tha 0f) veto
must not be used in the purpose of protecting thdse infringe international treaties, however neute was
obtained due to the opposition of other states. dthgsive use of the right to veto was also analyseather
circumstances (for example, in the context of niegions regarding the prohibition of biological vpeas),
showing that maintaining this right, in such sitoas, would contravene the equality sovereign fpies and
non-discrimination of states parties to the samatyr.

% Goldblat J. Arms Control — A Guide to Negotiations and Agreems)dnternational Peace Research Institute,
Oslo — Stockholm International Peace ResearchtuitestiSAGE Publications, London — Thousand Oaksw N
Delhi, 1994, p. 235 and fol.; Larsen J.A., Ratt@y., [14], p. 83.

2l See also Sims N.A., “The Evolution of BiologicaisBrmament”, inChemical and Biological Warfare
Studies No. 19, Stockholm International Peace Researstitlite, Oxford University Press, New York, 2001, p
53 and fol.

2 See Sur S., [1], p. and fol.; Rice M., 1999, SiguEouncil replaces UNSCOM; paves way for inspausi
sanctions relief, ilirms Control TodayArms Control Association, December 1999, p. 24 fah

% Thus, in the disarmament issue, by the Resoluimn687 (1991) the Security Council established brek
must destroy or render harmless all stocks of cbana@nd biological weapons, all research, developraad
production installations relevant in this field,vasll as all ballistic missiles with range greatesn 150 km, their
main components, as well as the production insiafia or rocket repairs. In conformity with the stoning
regime applied to Irak, it should not have devetbpeclear weapons, susceptible materials to pradutiese
weapons, relevant research, development or pragucttmponents or installations. Moreover, the ebgtimn
of weapons and military material to Irak was prdteith until the contrary decision of the Securityu@oil.

24 According to art. Ill, pct. 1 from the Treaty cemning the nuclear non-proliferation, every statetyp
undertakes to observe the guarantees stipulatéloeimgreement concluded with the International egédar
Atomic Energy.

%5 Article VIII A from the Convention concerning thgrohibition to develop, produce, stock and use dbaim
weapons and destroying them.
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sanction,the interruption or cancelling of assistance praddby the Agencgnd solicit the
guilty stateto return material or equipment which were alreadynsferred Moreover, one
may decide thesuspending of the state in case, from the benéfrights and privileges
offered by the quality member of the Agéhcy

The conference of prohibiting chemical weapons e a series of attributions of
the Organization for Prohibition of Chemical Weapadnsview of redressing the situation and
ensuring the observance of assumed obligationkdimg the adoption o$anctiond’. If the
illicit activity of a state party may seriously dage the objective and target of the
Convention, the conference of prohibiting chemieaapons may recommend the state
parties to adoptollective measuresand in cases of extreme gravity, may also ndtiky
General Assembly of the United Nations Organizatiand the Security Council for taking
the measures impos&d

In establishing the legal regime of nuclear weapbesinternational Court of Justice
was also involved, in the year 1996, when, at thigative of multiple non-governmental
organizations, the Global Heath Organization adbpteesolution by which it requested the
International Court of Justice a consultative rotregarding the legality of using nuclear
weapons, taking into account the consequencesinyg tisose weapons, for the health of the
people and of the environment. In its notice, theul€ showed that the use of nuclear
weapons is ,contrary to the regulations of therimaéional law applicable to armed conflicts
and, especially to the principles and rights oftibenanitarian law”put it alsoevidenced that
»taking account of the current state of the intéoreal law and the elements at its disposal,
the Court may not definitively decide if the threatuse of nuclear arms is legal or illegal in
the extreme circumstance of self-defense, in whinehsurvival of a state in itself may be
questioned®.

Conclusions

By studying international reality, it is observdwt, although the nature of sanctioning
measures against states that breach the obligadtgmdated in the disarmament treaties is
relevant, the primordial importance is represemgdhe proportionality of sanctions with the
gravity of violating contractual obligations. Inigshway, a broad range of reactions/
countermeasures can be used for obtaining the etasitin of treaty compliance, which
embodies economical measures (suspending theaasssprograms, imposing commercial
restrictions or ceasing the vital deliveries of nmaterials, equipment), but also diplomatical
and political measures, namely reducing the lewdl iatensity of relations with the state in
cause*’. For example, taking into account the high levelperil, created by performing
nuclear experiments by India and Pakistan in thar Y98, international reactions were
extremely ferm, by being condemning of numerougestand international bodies ( United
Nation Organization, International Agency for Atanttnergy, The Group of 8, Permanent
Commune Council of the North Atlantic Organizatibireaty — Russia) and warning upon the
extensively baneful impact of these experiencegdgional and global security. Likewise,
certain countriesvithdrew the supporbffered to India forthe occupation of a permanent
member position in the Security Council of the BihiNations OrganizationdMoreover,

% Goldblat J., [20], p. 236 and fol.; Istrate C}, [8. 210.

2"Sur S., [1], p. 27 and fol. The conference ofif@mber state of the Organization for ProhibitiorChiemical
Weapons is entitled to adopt recovery measuresiaw wf observing the Convention, and in case of-non
compliance of the measures adopted, it may redusaspend the rights and privileges of the statairse, the
sanctions remaining in force until taking the resjad measures.

8 |strate C., [9], p. 211.

? See Sayed AQuand le droit est face & son néant. Le droit prééive de I'emploi de I'arme nucléaire
Editions Bruylant, Bruxelles, 1998, p. 66 and fa¥hich shows that the proof of rare sensibilitytoé issue
analysed, the assertion regarding the notice rediisieven votes pro and against, the vote of theider of the
International Justice Court, Mohamed Bedjaoui b&iegessary for the adoption of this notice.

%0 |strate C., [9], p. 219.
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together with the political convictions, some stagdéso adopted other unilateral sanctions,
such as the ones imposed on India by the Unitegsstaf America, which refers to the
cancelling of economic assistan@xcept the one regarding food provision in hurtaeian
purposescancelling of armament salesd other military productsegjecting loan requests or
of finagfial assistance; prohibiting the exportatioof items or technologies subject to
licenses™.
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Abstract

The evolution of relations between states madessacg the establishment, at an
international level, of certain behavioural regutats and fundamental principles, whose
violation may cause prejudices to the collaborati@ationships developed among states.
Thus, over time these were consecrated by custornéey, treaties or other international
conventions, imperative norms of conduct, which strectly imposed to all partners at
international juridical relation.

Moreover, international norms which aim at respegtthe fundamental human rights
and liberties were adopted, thus contributing t@ tlefense of the universal values of
humanity.

Key words international methods of protecting human rightspprovement,
international relations, correlation, historical elution

Introduction

Over the years, societies defined, implicitly oplextly, in juridical terms or without
using them, the rights and obligations of their rhers, taking into account their needs and
social aspirations, so that the ,history of the hamrights is mistaken for the history of
humanity™.

The problem of protecting human rights is fundamintrelated to the relations
between humans and their social environment, whigh not meant to last, thus legally,
abstract rights do not exist, as the form of rigike any other normative system, is in itself
the reflection of a certain social order

The evolution of international means of human righg protection

Even though there were some concepts of a humanisture in the Antiquity period
or in the political theory of the Middle Ages, thencept of ,human rights” was consolidated
in the period of intellectual preparation for theubgeois revolutions in Eurobeand the
apparition of a coherent theory and some actualtipes regarding the protection of these

! Duculescu V., 2002nstitwii de drept publicsi relayii internazionale in dinamig, Lumina Lex Publishing,
Bucharest, p. 73.

2 Mbaye K., 1991Les droits de I'homme et des peupiesDroit International, Bilan et Perspectivespatinator
Mohammed Bedjaoui, Pedone Publishing, Paris, p. 111

® Tomuschat Ch., 1981nternational Standards and Cultural DiversityR Teaching Publishing, p. 2.

* Nastase A., 2004Destinul contemporan al dreptului interienal. Reflegi dintr-o perspectivi europead,
Universitatea ,Nicolae Titulescu” Publishing, Bucést, p. 173.
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rights is the product of an extended period, inolhiime the premises necessary for the
crystallisation of juridical basis of human righisve been accumulating

Some of the norms of international humanitarian lawe of a customary nature,
although many of them have found their expressiwanternational conventions, as a result of
the growing preoccupation for protection, on arvarsal level, a series of juridical and moral
values of humanity.

The first conventional norms targeted the humarinabf war, combating the slave
trade and, generally, with human beings, as wellpagectig the religious minorities.
Moreover, in the planning of state relations cergaieoccupations of a humanitarian nature
manifested, however they were only targeting cerspiecific and determined categories, such
as: diplomatic envoys (messengers) whose inviatgilas known gancti habentur legatior
non-combatant persons (women, children) which werée spared in case of conquering
cities.

From the ancient tim&sertain categories of human rights were protedtetimes of
wars, by means of theumanitarian righf, which is sometimes presented as an integral part
of the international law of human rigfits

A thorough analysis shows that between the intemnal law and the humanitarian
laws there are connections and overlappings, baoting, with specific means, to protect the
fundamental human values, firstly the right to hied other rights related to the latter.

If the humanitarian law comprises regulations byolwhhe human rights are protected
during armed conflicts; consequently, the normsciwhinake the object of the international
law of human rights embody numerous dispositiona bfimanitarian nature, which target the
protection of human rights and values, both in srokpeace and armed conflicts.

Commencing with the 17th century, the evolutiorthef humanitary international law
was dominated by the idea that the belligerentnateallowed to make use of forces which
surpass the necessary limits to achieve the wgettand that those forms of violence which
are not absolutely necessary for obtaining viceme/ not permitted; customary norms or later
named conventional norms from this domain havinguisect the way to wage wamhich
was considered only a relation between statesnanohdividuald®.

An important moment of the revolution of internat& humanitarian law was the
adopting and signing, in the year 1864, at thermatiional conference from Geneva, of the
first humanitarian convention — “The Convention iimproving the fate of wounded soldiers
of the army forces in campaigh; through which the International Committee of fRed

® Ewyzanski Ch. E., 1973 ;he Philosophical Background of the Doctrines ofitém Rightsin Human Dignity
the Internationalisation of Human Rightoordinator A. Henkin, Aspen Institute of HumaitisStudies, p. 10.

® In the Antiquity there were rules to wage wars doery nation which sanctioned excesses commityethé
invasion troops upon individuals (O’'Brien,200bternational Law Cavendish Publishing Limited, London-
Sidney, p. 760); The Sumerians, Egyptians, HittifRersians or Jews, as well as other people ingAityi
imposed their own troops to respect humanitarysridad sanctioned their infringement (Pictet J.,3198
Développement et principes du droit intetinaal humanitaire Institut Henry Dunant-Generve, Editions A.
Pedone, Paris, pp. 12-19. In the Middle Ages, thth@ic Church, influenced by Thomas d’Aquino, bshed
norms or waging war which prohibited the combatstgtes to attach certain categories of person$) asc
priest, women and children §Bescu V.S., 2007Umanizarea dreptului umanitarCH Beck Publishing,
Bucharest, p. 41).

"Closca I. & Suceadi ., 1992 Dreptul interngional umanitar Sansa SRL Publishing, Bucharest, p. 35.

8 Diaconu 1., 1993Drepturile omuluj Romanian Institute for Human Rights, Bucharesf, ..

°Closca I. si Sucea |., 1992, p. 15.

% byculescu V., 2002, p. 47.

YSigned by Romania in the year 1874.
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Crosssl3was foundéd an organization with an extremely special rol@iatecting the human
rights™.

The Covenant of the League of Natibhsalthough it did not prohibit war, it
conditioned it to the preliminary accomplishmentsoime conciliation attempts, thus there
subsequently existed certain tendencies to pronmbéenational conventions which would
elaborate sombeumanitarian normsin the framework of admitted rules for waging war

The middle of the 19th century recorded a new phemmn in the domain of human
rights: the problem of their protection was debaiadan international leve] however it was
achieved relatively late at an international lexsd,an imperative of global community and
only after the atrocities of the second world Yar

Thus, until the year 1945, the process of humahtsignternational protection was
described as being fragmentary, referring only éttain social categori€’s These partial
regulations were limited, among others, due to imergovernmental character of the
international right and, in virtue of the soverdigmight, the regime to which the state
submitted its own citizens was generally considere@ issue of internal law, thus avoiding
the settlement of the human rights at an internatitevet®.

An extraordinary event in the evolution of humaghts regulations at an international
level was the conclusion of the Treaty of Berlimni 1878, by which a series of states
(including Romania) undertake to grant religiouseity to the persons submitted to their
jurisdiction, including the national minorities. Maover, the Convention concluded in
Geneva, on the 26th of June, 1936, constitutesrgrorntant legal instrument for fighting
against slavery, and the Convention in Geneva fiwr80th of September 1921 and the 11th
of October 1933 develops previous conventions, @dbjm Paris, on the 18th of May 1904
and 1910, regarding the prohibition of trading wonaad childreff. As well, the founders of
the International Labour Organizatf8ndecide to offer the trade unions of workers and
patrons associations the right to demand the stmtesespect the conventions of this
organization and the possibility to address thegLeaof Nation$'.

The international law of human rights, as a distiasd modern branch of public
international law developed only after the secomdldf?, the creation of the United Nations

2 The Red Cross is the successor of the ,Internati@ommittee for Relief to the Wounded”, which was
founded in the year 1863 (See also Pictet J., 1¥83/eloppement et principes du droit intefinaal
humanitaire Henry Dunant-Generve Institute, Editions A. PexldParis, p. 7).

13 Geaminu G., 1983,Drept interngional public, Treaty, vol. Il, Didactical and Pedagogical Publish
Bucharest, p. 443.

* The League of Nations Covenant represents anraitpgrt of the Peace Treaty of Versailles from ykar
1919.

!5 Closci I. & Sucead I., 1992, p. 31.

16 Nastase A., 2004Destinul contemporan al dreptului interfianal. Refledi dintr-o perspectid europead,
Universitatea Publishing,Nicolae Titulescu”, Buchst; p. 178.

" popescu D. & Bistase A.,1997Drept interngional public Reviewed and completed editior§ansa” SRL
Publishing and Press, Bucharest, p. 119.

'8 popescu D. & Rai R., 2003 Proteqia internaionald a drepturilor omuluj Studies of Romanian Law, new
series, year 15 (48), no. 3-4, July — December 2868demia RoméanPublishing, p. 279.

19 See also Geainu G., 1977 Dreptul interngional penalsi infracsiunile internagionale, Academia Roman
Publishing, Bucharest, pp. 168-204.

“Founded by the Treaty of Versailles from 1919, etirgy the improvement of work conditions for peopted
promoting liberty of association.

2l Anghel .M., 2002 Subiectele de drept interfianal, 2nd Edition, Lumina Lex Publishing, Bucharest4p4.
See also Paraschiv R.G., 2011, ,Dreptiribertiti garantate internationalin Dinamica dreptului roménesc
dup aderarea la Uniunea EuropeanUniversul Juridic Publishing, Bucharest, p. 72%.7

2 The protection of human rights took form in a semf regulations of an universal, regional of egat nature,
as a consequence of perpetuating the practice fohgement of these rights in the states submited
communist regime (Bstase A., Aurescu B. & Jura C., 20@¥ept interngional public All Beck Publishing,
Bucharest, p. 194).
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Organization by adopting the UN Chaffethus permitting the redefining of preoccupations
in the area of human rights.

The UN Charter only vaguely refers to the domairhofman rights, the moment of
reference in this sense being the Universal Deitaraof Human Rightd — the first
document with universal vocation, based on the dumehtal principles of human rights:
liberty, equality®, universality and perpetuity.

Although not adopted through a legally binding®3cthe Universal Declaration of
Human Rights had and still has a great echo, bewpmiveritable international instrument
which stands at the basis of forming the most ame protection system of human rights
known in history, the principles stipulated hereinge written in the constitutions of
democratic states and in numerous internationateions’.

After the year 1948, over 60 conventions and detitams regarding human rights
were adopted in the framework of the United Nati@ganization, similarly regulating
mechanism for applying them. Among the most impdrtare: the International pact
regarding the civil and political rigtf together with the optional Protocol of this P3cand
the international Pact concerning economic, sasidl cultural right®.

Also at an international level there were elabataaad adopted a series of specific
juridical instruments for certain domains, such faghting discrimination, protecting human
lives (meant to prevent and suppress genocidecrimes and crimes against humanity) or
for the protection of certain categories of pedplefugees, stateless persons, etc.).

The regional protection systems of human rightsnaskedge and also protect the
right of an individual (European, American and A#fm system), however the European
system established a more efficient protectionesyst

In the European framework more juridical instrunsemtere adopted by means of
which fundamental human rights and liberties ariedensured, the most important of these
being the European Convention of Human Ritfheshich guarantees a general protection

% The UN Charter was signed on the 26th of June 184fhe San Francisco Conference (April-June 1948)
entered into force on the 26th of October 1945. ambecame member of the United Nations Orgaoizéddy
means of the General Assembly Resolution of thaddnNations Organization no. 995(X) from the 14th o
December 1955.

**The Universal Declaration of Human Rights was addpin the 10th of December 1948, by means of the
General Assembly Resolution of the United Natiomga@ization no. 217A(lll), with 48 votes ,for” amb vote
~against”.

% In conformity with art.1 of the Declaration “allimans are born free and equal in rights”.

% Concerning the different opinions regarding thée rof the General Assembly Resolution of the United
Nations Organization, see: Prost M. & Kingsley &ld., 2006,Unity, Diversity and Fragmentation of
International Law: How Does the Multiplication afiternational Organizations Really Matterih the Chinese
Journal of International Law, vol. 5, No. 2, pp43368.

2" See Gazano A., 200'essentiel des Relations internationalseme edition, Gualino Publishing, Paris, p. 72.
%8 Adopted on the 16th of December by means of thee@# Assembly Resolution of the United Nations
Organization 1966 no. 2100A(XX), in New York, emdrinto force on the 23rd of March 1976; signed by
Romania on the 27th of June 1968 and approvedépétree 212/31 October 1 974, published in theciaff
Gazette of S.R. of Romania no. 146/20 November 1974

29 Adopted and opened for signature by the Generakewbly of the United Nations Organization by the
Resolution 2200 A (XXI) from the 16th of Februar§6b, entered into force on the 23rd of March 1976.

%0 Adopted on the 16th of December 1966 by meankef3eneral Assembly Resolution of the United Nation
Organization no 2200 A (XXI), entered into force e 19th of December 1966; signed by Romania en th
27th of June 1968 and approved by the Decree ridfrdin the 31st of October 1974, published in tc@l
Gazette of Romania no. 146 from the 20th of Novem§g4.

31 Cohen-Jonathan G., 198% Convention Europeenne des Droits de I'homBemnomica Publishing, Paris,
pp. 278 and fol.

%2 Convention for the defense of human rights andddmmental liberties, adopted in Rome on the 4th of
November 1950, entered in force on the 3rd of Sebés 1953, approved by Romania on the 31st of MxA1

It is also hamed the European Convention of hurigins.
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framework and the fundamental rights and libertidse Convention was then amended by
Protocols no. 3, 5, 8 and completed by Protocolnahich represents an integral part of the
Convention, along with its entering in fofce

As the main defense mechanism of rights in Europenwast mention the European
Court of Human Rights, headquartered in Strasbourg.

The defense of human rights on the American conttn@éas developed within the
American State Organizatidh commencing with the adoption of th&merican Declaration
of the Rights and Duties of Manbn the 2 of May 1948. The interamerican system of
human rights is based on tAenerican Convention of human rigftsalso known under the
name of the Pact of San Jose (Costa Rica), which sudsequently completed by two
additional articlesthe Protocol concerning the economic, social anitcal rights, signed in
1988, and th@rotocol concerning the abolition of death penatigned in 1990.

As control mechanisms concerning the observancéhefrights stipulated in the
Convention, the following were foundetite Inter-American Commission on Human Rights
andthe Inter-American Court of Human Rights.

The African system of human rights is based on deoumentsThe African Charter
of human and people righifsand theProtocol to the African Charter of human and people
rights for establishing the African Court of humand people right¥, inspired from the
European and American practice in the dorffain

The African Charter of human and people righgpresents the first instrument of the
African defense system of the human rights. Thetriment creates a control mechanism of
observance of the human rights, by means ofAfiiean Commission of Human and People
Rights(whose competences and procedures are similapge tof the councils resembling the
European and African systems), as well as by meérike African Court of Human and
People Rights

The Muslim (Islamic) law, encountered in almost 2@¥%the world’s population,
found its source in thiKoran, which, having been completed Bynnaconstitutes the Islamic
law named Saria (Chari’a).

On the 15th of September 1994 the Arab Charteuofdn Rights was adopted, which
contains a generous list of rights, however inghesamble it refers to the eternal principles
defined by the Muslim law and the declaration fr@airo for the human rights in Islam.
Between proclaiming human rights and refusing teegpriority to these norms, to the
,divine”, based on the fact that this may represanfiorm a blasphemy, there is a clear
contradiction.

%3 Entered in force on the 21st of September 1970.

% The constitutive Charter of the American StategaBization was adopted in Bogota, on the 30th ofil Ap
1948, in the framework of the 9th International Aiman Conference, subsequently amended by the ¢aiaito
Buenos Aires, from the 27th of February 1967.

% |t was adopted on the 20th of November 1969 amntitred in force in the year 1978, being accepted6
states from the 35 members of the American Statgsnization (it was not approved by the United &tatf
America). This establishes a catalogue of civil aoditical rights, as well as a general clause eomag the
promotion of economic, social and cultural rights.

% Adopted in 1981 and it entered into force on tH&' Bf November 1986. It was inspired from the
corresponding treaties adopted in the frameworthefUnited Nations Organization, as well as inEueopean
and American systems. Unlike these afore-mentiottesl African Charter contains civil, political, ewmic,
social and cultural rights, but also collectiventgalong with individual duties.

371t was adopted in the year 1988 at Ouagadougotkia Faso), but it did not came into effect. Thasaties
were adopted under the aegis of the aegighef Organization of African Unityan inter-governmental
organization created in 1963, headquartered in gxddlieba (Etiopia), which on the 9th of July 2002swa
replaced with the\frican Unity, an organization that assembles all the statehem\frican continent (53) and
which took over the tasks in protecting the humghts.

% To see also Mubiala M., 199Brotocolul la Carta africadi a drepturilor omuluisi ale popoarelomelativ la
instituirea unei Cufi, Romanian Journal of Humanitarian Law, nr. 5-6-829, pp. 25-28.
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Conclusions

The evolutions from the past decades make the Nigh not exclusively explainable
according to religious precepts, except for two ntoas: Afghanistan and Maldive.
Nevertheless, there are still great differencesvben the Occidental and Arabic systems of
human rights, as the Muslim religion is involvedaith the aspects of the life of its adepts: a
person’s status, family, social and cultural lif@stitutions are submitted to precepts
embodied in religious sources related only to theslm law®.

In present times, adopting a huge number of laggtuments, with the participation
of the majority of the world’s countries, indicatdse tendency to extend international
cooperation in the domain of protecting human sghy the acceptance of the sovereign
states, which are more and more pronounced indhsesof protecting and observing these
rights in the framework of international organipas'®. Similarly, acknowledging and
establishing certain rights by means of internationstruments contributed to perfecting the
national legislation concerning the defense of humghts.
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Abstract

Terrorism is a process of inducing fear on the papon, by means of repeated
violent actions, used by the individuals, groupsstate actors, for criminal motives or
political claims, whose aims, unlike assassinatiahs not represent the main targets. The
unmediated victims of violence, are generally chasemdomly or selectively (representative
or symbolic targets), from a certain population.ribeist acts generate messages and the
threat and violence, as a communication processvéxh the terrorist (organization),
immediate victims and main targets, are used ineportb terrify and manipulate the
population, which is transformed in a target ofrter a target of demands or a target of
attention, depending on the target pursued: intatimh, coercion or propaganda

Keywords: terrorism, international cooperation, reglementatj repression,
international criminal law

Introduction

International criminal law— formed of internal leganorms, some adopted in
conformity with international conventions — defetius internal order of every state, but also
contributes to the defense of international legeden, the acts that combine to form its
structure also having an element of extraneity,clwhinay refer to: place of committing the
acts or of producing their consequences, the natinof the perpetrators, the place where
they are after committing the offenses etc.

Unlike the above-mentioned, the international cniabilaw represents the set of
regulations, recognized in international relationghich target the defense of international
legal or social order by repressing the violatidm®ught to precepts of public international
law’.

Terrorism - international crime stricto sens@

Being the distinct branch of public internationai] the international criminal law is
called upon to protect, by sanctioning the persgosty of having committed serious
offenses, the peace and security of the entire hitypahe development of relations between
states in accordance with the norms of law and hiygréhe existence and perenity of certain
fundamental values of humarfity

In the framework of preoccupations of a legal mataf the different international
forums we may also include the elaboration of &sidind international convention projects

! Glaser St.Droit international pénal conventionnebme f', Etablissements Emile Bruylant, Brusells, 1970, p.
16-17.

2 Paraschiv D.St., ,Consideraii privind dreptul interngional penal”, in ,Dreptul romanesc in contextul
european - Aspecte teoretigepractice”, Sitech Publishing, Craiova, 2008, P01105.
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for widely modifying the institutions of criminalaw belonging to states concerning the
regulations which target the sanctioning of gramé&actions, as well as codifying and
standardizing certain regulations regarding basttutions which are included in the general
part of criminal law: tendency, the forms of pepatticipation, legitimate defense, necessity
state, relapse, safety measures, extradition, leffetts of foreign decisions etc., with the
intention of elaborating an universal penal codéese preoccupations target, among others,
to unify internal penal legislations in issues tetato the general interest of humanity,
expressed in the international regulations, meanairh at sanctioning those who commit
offenses which lead to the achievement of univershles.

In addition to the international crimegricto senst which are under the international
legal jurisdiction, states have established by medrnternational conventions that other acts
also represent a social danger, such as: terropkming or illegal use of weaponry, racial
discrimination, apartheid, slavery, torture, illegaperiments on human subjects, producing
serious and intentional damage upon the environrfenised in other circumstances than
those specific to crimes against humanity, war esnor genocide), piracy, traffic and
production of drugs, traffic of obscene publicaiptheft of nuclear material, illegal use of
mail, interference with submarine cables, forgemyg aounterfeiting of currency, corrupting
official foreign persons etc.

From the above-mentioned crimes, feme Statuferegulates: racial discrimination,
apartheid, slavery, torture, illegal experiments lmman subjects, producing serious and
intentional damage upon the environment, as acishwére comprised in the international
crimesstricto sensyrelated to the competence of the InternationabP€ourt, when they are
committed in the context of certain circumstancgsecific to international crimestricto
sensy such as: for war crimes, their committance inftaenework of an armed conflict; for
crimes against humanity, committing them as pasd ef/stematic attack or expanded against
the civil population etc.

In the absence of special circumstances of aggoavapecific to international crimes
of the competence of the International Penal Cdbd,international illicit acts enumerated
above no longer represent international crirsegto sensupeing considered of a reduced
level of peril, thus they have remained in the esidle competence of the national courts.
Regulating the mentioned infractions at an inteoma level consists of establishing an
obligation to incriminate these acts by the stasetips at the international conventions
concluded in this purpose, as well as a generajatidn of interstatal cooperation in view of
research, arrest, judging and condemning those @dromit illicit acts in international
conventiong.

The level of social peril of some of the illicittaaegulated internationally is still very
high, the international conventions which reguldbeem presenting characteristics of
customary law, with norms gfis cogenswhich would justify framing them in the category

% Creu V., 1996 Drept interngional pena) Societatea “Tempus” Publishing, Romania, BuchagesL1.

* These are: crimes against humanity, war crimesgjde, and crime of aggression.

*Adopted on the 17th of July 1998, in the framewark the Diplomatic Conference at Rome of the
Plenipotentiaries of the United Nations.

® The international convention regarding the reposssf the expansion of obscene traffic publicasioadopted
in 1923 under the aegida of the Society of Natidhe;unique convention concerning narcotics, signeddew
York in 1961; Convention concerning psychotropibstances, concluded in Viena in the 21st of Fepruari;
Convention from Montego Bay (Jamaica) for acts Whidringe the sea law, from the 10th of Decemi@82;
Convention concerning illicit narcotics and psycehptc substances traffic, concluded in Viena on2bé&h of
December 1988; Convention referring to slavery frb®26, completed in 1956 by the additional conamti
concerning the abolishing of slavery, of slavefitadnd institutions and practices related to stgv€onvention
for repressing and abolishing the traffic of hunieeings and exploiting prostitution, concluded oa #nd of
December 1949; Convention concerning the elimimataf all forms of discrimination against women,
concluded on the 18th of December 1979; Converomterning children’s rights from 1989.
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of international crimestricto sensuand rethinking the means of preventing, followend
punishing those acts.

This type of international illicit act would beternational terrorism which is used as
a method of achieving one’s civil and political poses by the undiscerning use of violence.
Terrorist actions occurred along histgryas a primary method of combat practiced by
extremist groups as to achieve the satisfactiomenfain demands by the governments of
some states or as a way of revenge for certainunessrhich were taken.

Terrorist acts consist of attacks on state pressdenother persons who occupy high
positions in the state, destruction acts of impur&date or private property, bombing attacks
against the civil population, assaulting the dipdim missions, attempts against personalities
of the public life, attacking crowded means of §port, public institutions or commercial
companies etc.

The reaction of the international community takésape in adopting conventions,
which incriminate and sanction terrorist acts &rinational levels, or in establishing methods
and mechanisms to prevent and minimize the eftédisrrorist attacks.

Thus, among the first reactions of the internatioc@nmunity in this sense, we
mention the convocation of a conference regardmegimternational repression of terrorism,
which followed the assassination of king Alexandlesf Yugoslavia and the Minister of
Foreign Affairs of France in the year 1934, asslteof the terrorist attack in Marseille. In
the framework of this conference the text of thiernational convention for preventing and
suppressing terrorismwas elaborated, signed Geneva in the year 1937wlhigh the
participating states undertook to punish the persgurilty of committing terrorist acts.

After the Second World War, the terrorism acts cottea in various forms of
manifestation were in the attention of the inteoral community, which adopted several
conventions means to repress thesé’acts

The conventions which regulate the different adtstesrorism no not embody a
complete and complex definition of this illicit @mational act, which gains as time passes
new dimensions, however they segmentally deschibénternational acts of terrorism.

The issue referring to the notion of terrorism \irestly disputed internationally in the
framework of the process of unifying principlespainal responsibility at the beginning of the
20th century, the Conference in Varsovia for umfypenal law (1927), unsuccessfully trying
to define this phenomenon. The final resolutiontieé conference suggested not only
sanctioning terrorism acts, but also other actshsas: piracy, money forgery, slave
commerce, as well as the international use of meapable of creating a common peril.

At the second conference on this subject, takimgeglin Bruxelles in the year 1930,
the following definition of terrorism was formulake, The deliberate use of means capable to
produce a common peril, represents acts of termowhich consist of crimes against life and
physical integrity of certain persons, or which pognted against private or statal property, in
the purpose of achieving political or social objpes”, and a year later, at the Conference of
Paris, a new definition was formulatgényone, in the purpose of terrorizing the popidat
uses against persons and properties bombs, minggmmable devices, explosives, firearms

" Over 2500 years ago, the military genius Sun Brthor of “The Art of War™ showed which the esseraf
terrorism is “kill one, terrify ten thousand”.

8 Convention in Tokyo from 1963 regarding the offemsand certain acts committed on the board of the
aeroplane, the Haga Convention from 1970 for regowasof the illicit capture of aeroplanes; Conventiin
Montreal from 1971 for supressing illicit acts awsicivil aviation security; European conventioonfr 1976 for
supressing terrorism; Convention from 1973 concgrrthe prevention and repression of offenses pwinte
against persons who enjoy international protectiociuding diplomatic agents; International conventfrom
1979 concerning the taking of hostages; Converitioklontreal from 1991 regarding the markage of fitas
explosives as for detecting; International convamtior repression terrorist attacks using bombswNerk,
1997); Convention regarding the repression of tesno financing (New York, 1999).
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or other means, or anyone who interrupts or attenptinterrupt a public service or of public
utility will be sanctioned” however none of these definitions was ever adopted

Defining terrorism was also a challenge for the UNfe member states having
attempted for 30 years to establish an univers@hitlen of terrorist acts, however their
efforts were hampered by the differences in opisiganerated by political interests, which
would explain the great number and diversity of¢haventions adopted for fighting concrete
facts, considered as being terrorist Hctalthough, in a common declaration, made on tie 9t
of December 1994, is affirmed that “intentionalaalculated criminal acts that provoke an
atmosphere of terror in the public opinion, of awgr of persons of individuals, for political
purposes, are not justifiable in any circumstargieen any considerations of a political,
philosophical, ideological, racial, ethnical, rédigs or another, which may be invoked for
justifying them™*.

Recent attempts to reach an international agreemegdrding a comprehensive
definition of international terrorism occurred dcgi the negotiations for th&tatute of
International Criminal Lawwhen the proposal to include terrorism in the frevowk of ratio
materiaeCourt jurisdiction was made. However, these edf@roved to be unsuccessful. By
limiting the competence of the International Pe@alrt in the four categories of customary
international crimes (aggression crimes, war cringesiocide and crimes against humanity),
the political will of the international community anifested in the sense of not including
terrorism on the list of international crimsicto senspas the delegations of the Arab States
which refused, argumented that the future Courtlvalpoliticized if terrorism were included
in the category of international crimssicto sensu

In the last decades, terrorist attacks appealedde destructive methods, targeting
quantitative aspects, such as killing a large nunob@ersons or huge material destructfon
Contemporary terrorism has also varied its finagcimesources, forming international
affiliations based on religious or ideological affies, as well as common hate against the
great nations.

The unparalleled international organization ofdgst groups® permits attacks with a
level of high peril, which is hardly detectable preventable, which would impose new
methods of incriminating and legal sanctioningtede acts.

Although the majority of the world’s states expré&ssh positions against terrorism,
there are countries which are suspected of supgoterrorism, or event using it of their own
free will, as an element of state pofity

The existent international conventions do not emsar sufficient reaction for
eradicating this phenomenon whose manifestatioashacoming more and more numerous
and difficult to counter-attack, and internatiomdligations stipulated by these conventions
for the state parties —of incriminating and intérsanctioning of different acts of terrorism

° Nastase A., Aurescu B. & Jura @rept interngional public.Sinteze pentru examelti-rd edition revised and
completed, All Beck Publishing, Bucharest, 2002342.

19 Jura C.Terorismul interng@onal, All Beck Publishing, Bucharest, 2004, p. 20 aoid f

1 United Nations organization, General Assemhleclaration concerning measures for eliminatingoeism
A/RES/49/60, ¥ of December 1994.

12 For example, the simultaneous terrorist attackhim USA, from the 11th September 2001, resultethin
destruction of the two twin towers in New York am& damaging of the building of Pentagon in n Wiagtun,
as well as the death of over 7000 persons, andeirterrorist attack in Madrid, from the 11th of Mar2004,
also died a few hundreds of people.

13 Until recent time, over 20 terrorist groups wateritified, from which the most acknowledged frora fhoint
of view of terrorist events in which the Arabic raist organizations were involved: Hamas, HezlmllAl-
Qaida.

“In this sense manifest or have manifested the megid Syria, Sudan and Afghanistan, which ensuvedys,
refuges, training bases and terrorist weaponsniitas situations were Libia, North Coreea or CuBae Onica-
Jarka Beatrice]urisdigia interngionala penali, C.H. Beck Publishing, Bucharest, 2006, p. 101.
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and of extension of international cooperation aiéis, such as extraditions of persons
accused of committing terrorist acts — do not htheeexpected efficience, due to the relativity
principle of international conventions effects, ahican not be mandatory for all stafes

Following the terrorist attacks from the 11th ofp&anber 2001, Security Council of
the United Nations Organization took attitude addmed, based on the 7th Chapter fribwm
Charter of the United Nations Organizatiotwo resolutions: 1368(2001) from the 12th of
September 2001 and 1373(2001) from the 28th ofesaptr 2001, in which theglassify
terrorism as an act of threatening the peace andusg of the international security,
establishing a series afbligations of fighting and preventing terrorismtador all states,
from which the most important target the obligatiminretaining from assuring any form of
passive or active support of entities and persomglived in terrorist acts, such as
incriminating all terrorist acts and adheration iaternational conventions which regulate
terrorism.

Conclusions

International terrorism has obtained an unexpediggh grade of peril on an
international level, thus its legal framing in ttegegories of international crimsgicto sensu
would be imposed, and which are in the competeht®ednternational Penal Court.

The unifying of regulations concerning internationarrorism acts and their
classification in the conventional plan, in theegairy of the international crimesgricto sensu
would ensure the intervention of international penasdiction and upon the citizens of
certain states which have not approved this jurtgeh, for the acts committed on the territory
of state parties to this jurisdiction, thus cregtanpossibility to benefit from the support of the
Security Council of the United Nations Organizatifmm bringing the persons accused of
international terrorism to international justicéig would be made in order to use even more
military measures against states which refuse bonguto the request of handing over to the
International Penal Court of the persons pursuechrding to the regulations stipulated in the
7th Chapter othe Charter of the United Nations Organization
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Abstract

Promoting human rights at an international levelpiles state cooperation for
establishing agreements concerning the improveroenteasures which are imposed in this
field, as well as adopting certain conventions tethto the new dimensions of rights or even
with the new human rights.

Human rights represent an extraordinarily complearzh of law, which embodies
both internal order as well as international ordetefining and adding up a set of rights,
liberties and obligations of people- some agairts¢ pther, of the states to defend and
promote these rights, of the entire internationafnenunity to survey the observance of those
rights and liberties in each country — which pesnihe intervention by means of public
international law in those situations in which teegght would have normally been breached
in a certain state. Thus, the principle of statgegeignty may not be opposed to the necessity
of protecting human rights, in order to justifytte international community the infringement
of these rights inside states.

Keywords: sovereignty, international law, human rights, mnt&tional protection of
the human rights, subsidiarity

Introduction

From the beginning of mankind and over its evohticcientists, wisemen,
clairvoyant, have contributed to affirming somehtig of the individual in his relation with
power, formulating realistic law principles such as: dilly, equality, solidarity, which,
gradually led to the attenuation of brute forcesmcial relations, in favour of emancipating
man.

Consecrating at an international level the defen$énuman rights is based on the
state acceptance of the fact that protecting thégiats can not be left to the discretion of
every individual state, as the sovereignty of taéesrepresents the grounds for protecting the
rights of their own citizefsand other persons from its territory or that entercontact with
the state, and not by breaching them.

! In China, Confucius considered man to be the caifthis thinking system, indicating justice andhanity as
main virtues.

24t is an elementary principle of internationaiavhich authorises the state to protect its prejedicitizens by
means of contrary acts to the international law mitbed by another state and for which they coult atitain

any redress using ordinary means of appeal. By aenig the cause of one of its citizens and settingotion

the diplomatic or international legal action in fevour, this state is valuing his own right, thght to be
observed in the person of its citizens, the intéonal law” (The International Permanent Court oftice,

Mavrommatis Concessions in Palestina, Greece agtiiasUnited Kingdom of Great Britain, Decision rino
30th of August 1924 — in Miga-Beeliu R.& Brumar C.,Proteqia interngionala a drepturilor omului,4th

edition reviewed, Universul Juridic Publishing, Bacest, 2008, p. 14).
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Human rights and state sovereignity

The idea that the human being possesses, by usenaertain valid rights even if they
do not meet or partially meet dispositions of pesilegal laws — has appeared from ancient
times, being affirmed and argumented by the steligion, as well as by the scholars who
lived in all the historic times, sometimes beingpimed from the religious dogma, and other
times only from the light of ration.

Transposed in the legal framework, the concepthoiman rights” firstly designates
“man’s subjective rights® which define its position in relation to publicwer, but it also
represents a veritable legal institution, a seintdrnal and international legal norms which
target as regulatory aim the promoting and ensgrasfchuman rights and liberties, his
defense against the abuses of the state and pkaits/ naturé

By means of the international conventions in thedfiof human rights the states
principally are compelled, not towards other statbat to individuals, who are the
beneficiaries of the international regulations. §jwe are not facing a contractual issue, but
an objective one that is a part of the internatignblic order. Nevertheless, some rights are
not exclusively consacrated by international comesal regulations, but also by regulation
embodying a customary character, and the most itaporights (the right to life, repression
of genocide) have ias cogenwvalue, the obligation of observing them being inapiee’.

Initially, human rights have been considered torfa legalinstitution of the public
international law, but in the present one may affthat a distinct branch of the international
law already exists and the international regulaimnthis field, forming thénternational law
of human rights

The international law of human rights representiéstinct legislative assembly ( such
as the Law of Treaties, Law of the Sea, Diplomataw, etc) being governed by the
fundamental principles of international law, eveniti also presents certain specific
characteristics

As a distinct branch of public international lawternational law of human rights
embodies all the international legal regulationattiarget the protection of the human being,
its aim being the defense of human ri§hend the date of 10 December 1948, when the
Universal Declaration of Human Rights was proclalimearks the moment of birth of the
modern law of human rights

The idea that the international law of human rights a set of principles and norms
that govern state cooperation regarding the pramotf human rights evidenced in the
doctrine does not reflect an universal consensith, avunitary, immutable model which is
generally’. The axiological process generating human righideiveloped in an expanded or
narrowed framework, as in each historical peribd,alorisation processes at a national level
coexists and is mutually influences with what idiaged at the international level; the
important fact is that when such a process hasimchwan international validation, the
respective values cannot be any longer ,deniectheriocal level.

The axiological ,conglomeration achieved arounduadimental value is legally
expressed by a set of norms which define at thetabée international levejuridical

® Nastase A.,Destinul contemporan al dreptului intemianal. Refledi dintr-o perspectii europead,
Universitatea “Nicolae Titulescu” Publishing, Buckst, 2004, p. 210.

* Saiuna S.,Dreptul interngional al drepturilor omuluiAll Beck Publishing, Bucharest, 2003, pp. 3-4.

® See also Craven M., “Legal Differentiation and @@ncept of the Human Rights Treaty in Internatidray”,
11 European Journal of International La®000, pp. 500-504.

® Sieghart P.The International Law of Human Righ®xford, 1983, p. 13-17.

" Nastase A., [3], p. 213.

8 Saiung S., [4], p. 4.

® Closci I., Suceay ., Tratat de drepturile omulyiEuropa Nova Publishing, Bucharest, 1995, p. 38.

1% Nastase A., [3], p. 211.

11 Conforti B.,Diritto internazionale 3¢ Edition, in Editoriale Scientifico, Naples, 19§%,203.
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institutions Thus, an initial legal consecration is accom@dlat an international level, the
rational norm adopted by the states, subsequeotiys what is called “human rights with
variable contents®. By means of these contents which are differerfomu the specific of
every state, thus achieving the guarantee andtiefigurotection of rights.

Embodying principles, mechanisms, procedures wlaich related to the domestic
legal order, but also to the international ordee, Ibranch of human rights presents a divalent
character, being in the same time an institutionlahestic law, integrated in constitutional
norms, but also a branch of the international IHwat configurates the characteristics of a
juridical principle applicable in state relatidhs

In the domain of human rights, we have the subsigiaule of consecrating and
international guaranteeing of rights, compareddnsecrating and guaranteeing them in the
domestic plan, the international level of humarhtsgprotection representing a minimal
standard for states that can guarantee an insuogéekcpon of human rights at a national level.
Thus, the international protection structure inggr®s only in a subsidiary manner, when state
mechanisms are unsatisfactory — observing the damesnedies, before the intimation of a
body, being mandatory.

The relation between public international law araestic law has concerned the
legal system even since the 19th century, in tharich@ two currents being formulatette
monistic theorieshat, considering the domestic law and the intéwnal law as components
of a unique legal system, affirms whether the pdynaf the first or of the lattét andthe
dualistic theorywhich states that both the domestic and the iatemal law are legal and
independent phenomena.

In internal systems that adopted the monistic cotme with the primacy of the
international law, the international norms concegnhuman rights may be applied directly,
on the condition that they embody a precise andpbtete content, without the necessity of
subsequent acts of transposition or application.reideer, the states participating to
international conventions concerning human rightstnobserve the commitments undertaken
by these conventions regarding the defense of psrand guaranteeing the above-mentioned
rights, as well as referring to the cooperationhwiniternational bodies they adhered to
(reports, notifications, enforcements of judgemeets. f°.

International regulation concerning human rights raot relation to the subordination
law as, like every regulation of public internatimaw, it is developed in the framework of
international society,the coordination law beinggafic to the latef’.

However, it can be stated that thee not exclusively related to the coordination law
either, as it targets to form a protection lawha individual. The incapacity of general public
international law to ensure this defense functiteads to the formation oEpecific
international regulations, in the caseimternational protection of human rightsegulations
which impose to exceed the classical conceptiantefnational law.

Taking into consideration the enormous importamecehfimanity to observe the rights
of all humans, in the specialized legal literattinere are ample debates referring to the
relations among state sovereignty and ,internatipagon” of human rights, two main

2 Ruiz G.A., The UN Declaration on Friendly Relations and thest8m of the Sources of International Law
Sijthoff, Alphen, 1979, p. 277.

13 Nastase A., [3], p. 208.

* Duculescu V.Protegia juridica a drepturilor omuluj Lumina Lex Publishing, Bucharest, 2008, p. 24.

!> See also HegePrincipes de la philosophie du drpth edition, Dalloz Publishing, Paris, 1970, pp6 and
fol. and Enciclopediastiinzelor filosofice. Filosofia spiritulyi Academia Publishing, Bucharest, 1966, p. 359.
The superiority and primacy of the internationaV laf international legal order compared to the dsticdaw is
sustained among others by Kelsen It theéorie pure du drojtll-eme edition, Paris, 1962, p. 444, as wellgs b
Rousseau ChDroit international publi¢ Dalloz Publishing, Paris, 1970, pp. 16 and fol.

16 See Barre JL,'integration politique externeUniversité Catholique, Louvain, 1969, p. 82.

" See Sudre FDrept europeani internaional al drepturilor omuluj Polirom Publishing, 2006, p. 33.
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tendencies being evidenced: on the one hand thaliroinishing the significance and
importance of sovereignty in international contenapy relations, and on the other that of
finding legal solutions to ,avoid” the effects abvereignty in the domain of human rights.
Nevertheless, some authors claim that sovereigqpyesents an outdated political and legal
phenomenon, a residue of competence left to thesstay the international law, a perilous,
unacceptable dogma.

In the doctriné®, the theory according to which sovereignty is tiie that created
international rights was stated, and it “recognigesereignty as its fundament and basic
principle”.

In opposition with this theory, there is also arinam'® that pleads in favour of
redefining the relation between state sovereigmig anternational law, showing that it
possesses an originating status having existed foristate sovereignty and international law,
whose source of legal qualification is not pre-teasto certain international regulations.

By analysing the international realities we are tedhe conclusion that, in fact, state
interdependence cannot be contrasted to sovereightgh does not represent an obstacle for
international cooperation, including the domairhafnan rights defense, but an ,avouchment
of what could bear the name of state digrfityinternational contemporary life evidences the
necessity of sovereign states having to coexistielver, sovereignty cannot be absolute in the
frame of international relations, just because uistrensure tolerance and observance for the
sovereignty of other states. Nevertheleb® right to observancevas considered by the
classical doctrine as being one of the fundamestéaé.

The existence of international treaties in thedfiel human rights does not stand for a
limitation of state sovereignt}; as the latter are considered the expressioneo$tidte’s will
to develop cooperation in this domain. By the cosicdn of agreements in the sphere of
human rights, states aim to determine frame and forms of their cooperatimnthis domain,
and not to abandon their sovereigrfy in this way, “the state independence is not
compromised, or the sovereignty achieved by unkieecertain international obligatiorfs”

In respecting the regulations of public internasiblaw concerning the promoting and
protection of human rights, there is nothing teeefffsovereignty of the states in cause or the
distinction between international and domestic’faw

The question whether human rights are excluded ftendomestic state jurisdiction
to joint the international jurisdiction is not jistd, as there is a functional separation
between the domestic legal order and the intemalione, in the sense that some aspects
concerning human right protection and promotion aiemn the competence of the state —
even in the cases in which the states have becariepto international treaties in the
domain — while other aspects are a part of theriat®nal ordet’.

It cannot be contested that every states decide ipanternal issues, but in the same
time the right and obligation of the United Statesupervise international policies when they
canaffect the global communitg recognized, in these policies being also inetlthe issue

'8 Arand R. P., “Sovereign Equality of States in tnaional Law’ in Recueil des Cours de I'Académie de Droit
International,vol. 197, 1986, p. 42.

! Dinh N.Q., Pellet A., Dailier PDroit international publi¢ Librairie générale de droit et de jurisprudence,
Paris, 2003, p. 76.

2 Colliard, C.A.,Institutions des relations internationaleéalloz Publishing, Paris, 1974, p. 108.

2l See Titulescu N., “Dinamicaapii”, in the volumeDocumente diplomati¢ePolitic Publishing, Bucharest,
1967, p. 298.

2 Ruize D. Droit international publi¢ Dalloz Publishing, Paris, 1987, p. 62.

% Dinh N.Q., Pellet A., Dailier P., [19], pp. 385cfol.

4 Ruiz G.A., “Human Rights and Non-intervention”, litelsinki Final Act, vol. 157, irRecueil des Cours de
I'Académie de Droit InternationalLl977, p. 291. Van Boven THJnited Nations and Human Rights. A critical
Approach New York, 1985, p. 122, quoted bystase A., [3], p. 189.

> Ermacora F., “Human Rights and Domestic jurisdittj vol. 124, inRecueil des Cours de I'Académie de
Droit International, 1968, p. 431.
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of human rights. As a result, a state that doegutfitits international obligations undertaken
cannot invoke the principle of national sovereigtayjustify having not fulfilled the above-
mentioned obligations, even if the liabilities aeéerring to the rights of its own citizefis

The principle of sovereignty, of non-interventiott,ecannot be invoked as a ground
for non-observance of human rights, as not obsgririrman rights cannot ultimately lead to
the contesting of state sovereidfityeven if these must comply to the norms they have
conventionally accepted, being obligatory on theidaf the principlgpacta sunt servadar
on the grounds of international customary laviusrcogen<.

States have not lost their jurisdictional attribng concerning human rights but
these are more and more receptive to the decisibimsernational bodies. The application of
international courts and bodies founded by treatieatinuously influences the states’
jurisprudence, including the American 8heeven if legal remedies of these international
courts, against breaching human rights, are siurgtdi

Conclusions

Although the authority of the state is clearly rgieized — reflected in the condition of
those who claim the infringement of human rightsirtternational courts, to exhaust the
internal ways of attack before addressing an international body, but imihe attention that
bodies for implementing treaties from the domairhofman rights defense is granted to the
possibility of appreciating the national legal gyst— the application of international bodies
clearly influenced the content of the national laivthe majority of democratic states,
concerning human rights.

The evolution of limitations brought to sovereigrayso generates obligations to
undertake, according to which, sates internatignakkspond not only for the acts
accomplished against individuals, but also foremuring the adequate protection or reaction
in cases of human rights infringement. Thus, theessignty concept has not become in any
way obsolete but it evolved to a point where states are lidbletheir subjects, for other
persons, as well as towards the international comityitl. Nevertheless, when governments
are convinced that certain national values or ti@w are threatened by the extending
application of standards concerning human rights ae restricting certain rights by means
of normative acts which are clear and predictabletlie one affected, such limitations are
generally accepted if they are justified by theasstty of ensuring public order or other
similar reasorts.

%5 Micu D., Garantarea drepturilor omulyiAll Beck Publishing, Bucharest, 1998, p. 11.

2" Duculescu V., [14], p. 63.

8 Orlin Th. S., “Evoldia limitarilor suveraniitii pentru o no@ comunitate global «Limitarea Leviathanului
prin dreptul interngonal»” (Second partRomanian Journal of International Lawo. 9, 2009, p. 8.

29 Cassin R.Pére de la Déclaration Universalle des Droits délbimme Librairie Académique Perrin, Mensul-
sur-I'Estrée, 1998, p. 230.

% See Janis M.WInternational Law,Fifth Edition, Aspen Publishers, Walter Kluwer LaB&siness, 2008, p.
106, who quotes the case Filartiga v. Pena-Iré88, 6.2 d 876 (2 d Civ. 1980), this constitutingiamportant
example of applying international law of human tgn the American jurisprudence; internationaltoosary
law is used in applying Allien Torts Statute to iatin of torture. Judge Kaufman decided that ,frahe
examination of the sources of international andtauary law, the state application, the jurisprugernd
doctrine — we conclude that torture accomplishethbyauthorities is presently prohibited in thearataw”.

31 See Nowak M.|ntroduction to the International Human Rights Regi Bill Academia Publishers (Martinus
Nijhoff Publishers) Leiden, 2003, pp. 63-64.

%2 1n conformity with the art. 35 from the Europeanrhain Rights Conventions, ,The Courts cannot befiadti
until after the exhaust of domestic remedies, a itinderstood from the principles of internatiotealvs
generally acknowledged”...

* See Glendon M.AA World made New; Eleanor Roosevelt and The Uridddgclaration of Human Rights
Random HouseNew York, 2002, pp. 59-60.

% Nowak M., [31],pp. 59-60.
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Abstract

This paper attempts to polarize the attention of fhdicial authorities of the
Romanian State on the complex issues raised bhdaheng of persons with special needs
from two perspectives, that of compliance withdhmninal procedural framework and that of
the observance of human rights. It also aims tovig® practical solutions that might
facilitate communication with such persons depegdin their type of disability and solve the
problem of accessibility in the investigator-citizeelationship. Modern approaches in the
specialized literature grant an increasingly widspace to knowing the accused or the
defendant’s personality, adapting the investigagospeech to this reference point and
individualizing the ways of relating throughout fl€icial investigation. Moreover, a specific
pattern of the personality of the criminal inveatign body is outlined, through the psycho-
intellectual and moral-affective qualities of thergon leading the investigation that might
ensure the success of this judicial approach spetif the hearing of people with special
needs.

Keywords: deficiency, handicap, disability, special needsceasibility, hearing,
communication strategies.

Introduction

When considering the behaviour and attitude offaesentative of public authority in
relation to a person with special needs, particuddtiention is required, which derives from a
double perspective, referring to the concept oénpersonal relationship, as well as to the
expectations that society has of an institutioraltyployed person. The violation of the first
concept is contrary to morality and subject to intd censorship and the violation of the
second concept clashes with deontological norms aitth the entire national and
international law. Consequently, we have an inidnserspective of one’s self-image and an
extrinsic one of the institution’s image, both lgeegually important in the short term as well
as the long term, and damage to either should Ipefally avoided.

The Hearing Tactics in the Case of Persons with Dabilities — General Rules

In support of the legal action taken to find ou¢ tiuth, the criminal investigation
bodies must know, address and use appropriate oetral patterns of behaviour in relation
to a disabled person. While there are clear andiggeules in approaching the legal side of
the criminal investigation, their formal and infaathapplication requires a particular approach
that takes into account the very particularity lo¢ tsubject of these legal proceedings, the
person with special needs, with disabilities. Theipularities of the approach will be dictated
by the categories of handicap (profound, severejemade and mild) and the dysfunctions
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associated with each category. The categories keeds the basis of the situational analysis
carried out in this chapter will be disabilitiestb& following types: physical, somatic, verbal,
auditory, visual, associated, deaf-blindness ahdratare diseases.

To identify the real needs and the complex problearsed by the hearing of these
people we have initiated a scientific research amBnian prisons. The lot undergoing the
research was selected from five prisons, in compéawith the pre-existing methodology in
the Romanian penitentiary system and the reseaashdene with the written consent of the
sentenced persons to participate in this study;, doeeptance being built around the concept
of personal data protection.

This study was conducted on a sample of 53 malgestisbof different ages, with
varying degrees of handicap, convicts with finahteaces for various offences. The legal
classification of the antisocial acts that they outted involves imprisonment sentences,
within a range between three years’ imprisonmedtldé@ imprisonment. The types of crimes
considered relevant in the research are: murdeund® and blows causing death, robbery,
theft, road traffic offences, fraud, destructiorexsal offences, drug trafficking and
consumption, human trafficking and begging. Thedgtwyroup comprises people who
repeatedly committed antisocial acts, as well g affenders (non-repeat offenders).

The data obtained were used in drawing up tactidek useful to the investigator and
covering the area of three essential concepts di€ipl proceedings, namebhactical rules,
communication and relatingith these categories of persons with special aieed

Interviewing the accused or the defendant is aigatibn of the criminal investigation
body, as well as of the court.

Access and Accessibility- A first aspect that we need to consider wheramang
the interrogation of a disabled person is accedscarrent facilities which naturally pose no
problem to people with normal health status. Thigéalnbarrier that most people with
disabilities have to face is that of the physicaless to the place where the judicial activity is
carried out. For many of them, the lack of accesshe parking lot, to the building, is a
problem, therefore we need to find answers to questuch as: Is there an available parking
space?; Is there enough space to get in/fout ofc#n@; Can these persons get into the
building?; Is access done through an entrance gedvivith a special slope?; Is there a lift
(elevator); Can they move and/or rotate throughctireidors of the building?; Are there any
locked or self-locking doors on the route?; Is ¢hany place of rest or pause?; Is there easy
access to the means of current hygiene/sanitaiities?; Is there a nearby doctor or medical
office, in case of necessity?, etc. Some peopla phtysical disabilities cannot perform the
same physical activities as othes. This includepleewith walking difficulties or those with
abnormal physical dimensions. These people maywselchairs, canes and other assistive
devices. Those whose arms or hands are affectedhanagy difficulties in opening doors or
access ways, in writing by using standard toolsir{fain pen, ballpoint pen), etc. Some
people with motor disabilities may quickly tire ondergo severe pain, therefore requiring
breaks, so it is desirable that the interrogatiooutd take place in a space on the ground floor
or with easy access.

The criminal investigation and prosecution bodidsoudd be aware of the
physiological and mental limitations of people witlisabilities, in order to be able to
accurately understand and interpret the facts destrpresented by these people during the
hearings, regardless of their legal capacity (veisn@ictim or suspect).

In all specialized bibliography we find formulat®already established stating that the
hearing is the procedural act by which individudlse accused or the defendant, the other
parties/witnesses expected to hold data in cormegtith the offence or the offender, or who
may provide information for the establishment af #tate of facts are called to submit them
or provide explanations before the criminal juditiadies. The first logical conclusion is that
the hearing is based on the communication of covgniéxperience transmitted through
language.
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Communication is essentially an outward manifestation of an imeality, while also
being relation, information, action and transactidaking into account the fact that the actual
hearing/interrogation is based on communication iatet-relationship and that the accurate
interpretation of the facts depends on its sucagsdurther bring to your attention a number
of rules that the criminal investigation body musinsider in the presence of a disabled
persof. In the specialized literature, T. Bogdan ideatifa few tactical ruléghat can help
establish a verbal contact between interlocutaus,ib our particular case what matters is to
identify the communication mode first and only théme actual transmission of the
informational content, which in the case of a hegris done through the question-answer
technique. Thus, the following tactical rules ardo¢ remembered:

1. In your contact with the interlocutor remembw®attbefore being listened to, we are

looked at (except by persons with severe sighbdisas);

2. Determine whether the person you are hearingcbasnunication difficulties and

whether he/she is classified as a person with aibap. If so, check the degree of

handicap (mild, moderate, severe or profound) ahd tunctional limitations
corresponding to each degree;

3. Determine whether you need an interpreter gr not

4. Identify a suitable system of communication, eteping on the type of disability

and the most severe impairment interfering withabemunication process;

5. Identify the specific mode of communication @edr sign language, combined);

6. Expressing yourself as clearly as possible, in umderstandable language,

accessible to the interlocutor, is mandatory. Tast ynajority of people with special

needs prefer the communication mode that usesdiegs; most commonly using
large size characters, Braille/Moon charactersitaligecords, e-mails, existing texts
or combinations thereof;

7. If the person in question considers speakingpublic as difficult and as

emphasizing his/her deficiency (disability), it idlbe preferable to provide a more

intimate setting or a setting with a limited numbéparticipants;

8. Listen carefully to what the person is saying t@nsmitting, always answer

questions related to the ambient factors or theogprmere of the discussion itself and

do not be misled by the way the utterances areqomored,;

9. Ensure continuity of the hearing/interrogatiamd aconduct discussions so as to

avoid being unduly interrupted by other people ctivities. Remember that people

with special needs get tired more easily and anergdly more sensitive to prolonged
actions;

10. Do not forget to check whether during the hepathe person should administer

themselves or be administered some treatment. Clieekpsycho-physiological

implications of this type of treatment.

Organizing/planning the hearings— In planning the activities, one must take into
account the degree and type of handicap, so tkaadtivity can be carried out, and adapting
the investigation plan to the situational reality necessary. As a personal opinion, it is
recommended that the activity should not be planfeda date and time when medical
activities are scheduled (surgical operations,tineats, regular mandatory or exploratory
analyses, etc.) and the investigator should benméd about the person’s medical status on
the day of the interrogation in order to make sul@at no new problems or

! Intelegerea dizabititii — Ghid de bune practici (Understanding Disapilita Good Practice Guide) / ETTAD -
134653-UK-GRUNDTVIG-GMP (pp. 13-14).

2 Tiberiu Bogdan, lon Sintea, RodicaiBan Cornianu, Comportamentul uman in procesul jadi¢iuman
Behaviour in the Judicial Process), Ed. MI (Mirystf the Interior Publishing House), pp. 151-152rgonal
processing and interpretations.
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complications/aggravations of existing ones shaddur. Going further down to medium-
level details, one should first check the condgiaf accessibility, the possibility to provide
medical support if needed, to provide a spacerhght guarantee a minimum of privacy in
case self-administration of treatment is neededessto meeting one’s physiological needs,
technical equipment and infrastructure that woulduee communication depending on the
type of handicap and recordings, defining the pigdints and their roles. All these should be
set out in detail, not only in general terms. Athgan the planning stage, the investigator will
make sure that they understand the correct meamintpe physical, psychological and
physiological limitations corresponding to the dsgand type of handicap of the person they
will be hearing and that they are aware of the egpate relationship and communication
strategies.

Formulating hypotheses— In the case of persons with special needs, iewv i& that
the interpretation of the data derived from thedewmtiary material available does not bear
discussion, but the formulation of hypotheses migige some comments in the sense that
more elaborate versions will have to take into aot@ny mobility or time-space orientation
limitations on the part of the suspect. In otherdgp they must be very realistic in terms of
the real possibilities for action and for the attoaterialization of the criminal act, in relation
to the type of handicap, configuration of the spacel, the presence/absence of natural
barriers and the possibility to overcome them fer lack thereof), interaction with the victim
(the ability to fight back), use of a weapon or gibgl force, motive, etc. From this we can
deduce whether it was possible for the respectmesgn to commit the offence or not,
whether there was only one offender or he/she lesh nelped by someone else and, not
least, analyze the possibility for that person awéhbeen intentionally placed in the position
of sole author. | have mentioned here exampleh@fsttuational plans that | considered as
relevant, they are actually much more diversifieghehding on the concrete situation. All
these will be correlated with data obtained fromestigations of the crime scene, statements,
expertises, etc., and will provide a note of vayaor discrepancy. The latter variant will
require a reanalysis and reformulation of the higptital work-in-progress versions.

Providing an interpreter is required by law on the basis of the generalragsion
that the presence of an interpreter is necessaey e accused or the defendant to be heard
does not understand Romanian or, even if they ddenstand it, they cannot express
themselves in it. For persons with communicatiosadilities (of speech and hearing), the
reason for the need to provide an interpreter @chly the same, not understanding (the)
"language” or being unable "to express oneselfit,ibut here it is not a different language
that one doesn’t know, belonging to a differenttunal space or a dialect, but rather the
inability to articulate speech sounds as they etegnized in everyday oral communication.

TACTICAL RULES OF HEARING DISABLED PERSONS, CONSIDE RING
THEIR HANDICAP

The hearing of the accused or defendant is perfdsaparately (Art. 71, para. 1). We
should start by clarifying the specifics of proceduactivities in relation to the issues of
people with special neetls

In the relationship with a disabled person usingnability assistive device, the
investigator or police officer should not, out betdesire to be helpful, push the wheelchair
without first politely asking for permission. Acabing to the ETTAD good practice
guidelines, wheelchair users move independentlywagy and if they need help when
encountering obstacles they will ask for help thelres. The investigator should not check
the stability/safety of a person or touch theirtches, for example, without their consent.
When interviewing a person in a wheelchair, theestigator will place himself at that

® See Ghidul practic de relanare pentru anchetator raportat la persoanefeevai speciale (An Investigator’s
Practical Guide to Relating to Persons with Spadegds).
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person’s level and at a relatively close distatt@wever, the orthostatic (standing) position
should be avoided, as this leads to a dominantiposin the part of the investigator.

The person with language and speech difficulties- In such a situation, the
investigator will display a calm demeanour and ghve person more time to finish/complete
what he/she has to say. There are people who agiethe help in completing their
sentences, but one must determine whether therpersguestion accepts it or whether such
an intervention only further heightens the relagilosiscomfort. The investigator can be put in
the position of hearing a person with speech diffies, such as stuttering. In general, the
flow of speech is disrupted and this can causeodidart both to the speaker and the listener.
The cause for stuttering remains unknown. Latestarch suggests that there is an innate
predisposition for stuttering, which might be inkeat, and then there are other factors that
will influence when and how stuttering occurs amvht progresses. These factors can be
broadly divided into four categories: physiologjclahguistic, environmental and emotional
(Rustin, Botterill and Kelman, 1996).

The person with visual impairment — Besides the general rules of conduct and
access to the premises set out in the above pategrapon the person’s entry into the
investigation room/office, if he/she has never bdware before, the investigator will give a
brief description of it (size, windows, door positiand content: furniture, equipment, etc.).
The investigator will introduce himself/herself, bigarly saying his/her last name, first name
(rank, if applicable), will specify the locationdjice station, prosecutor’s office, laboratory,
etc.), will mention and indicate the presence tieotpeople in the office (prosecutor, other
investigators, psychologist, sociologist, forensathologist, etc.), as well as their role in the
investigation. In group conversations, when refigro a particular person, the investigator
will use their name, and if another participant lwehalf of the authority intervenes in the
debate on their own account, they should begimbypducing themselves. Some people have
blurred vision or cannot accurately estimate distaand speed or they cannot discriminate
between objects of similar colours or they can @ag shadows. Before inviting the person to
present what they know, you should provide cleatruttions and explanations. It is possible
for people with visual disabilities not to have expnce in making structured presentations or
coherent descriptions. If, for any reason, you nteistporarily leave the investigation office,
inform the person and do not let them speak in amptg room. Tell them that the
conversation is over and that you are going to terooffice or that you are showing them
out.

With visually-impaired people, upon presentatiomoitten materials, the investigator
will use large-sized characters. Characters (footsizes ranging from at least 16 to 18-20
(preferably) are recommended. This can be achibyedopying an enlarged version or by
directly using large characters from the computprinfing should be preferred to
photocopying). If the office is provided with multedia facilities, a zoomed projection on
screens or directly on a white wall can be a sletaliernative. Today’s computer technology
has the benefit of offering a great many solutibmssuch problems, such as the use of
programs with dedicated facilities (e.g. Micros@findows has Accessibility Options) that
allow for changes in resolution, colour and sizxt tand command verbalization. There are
software products that enable voice recognition, extremely useful facility, such as
DragonDictate and ViaVoice in the case of Applehtedogy, which require minimal user
training and practice. Speech checker "Texthelgllse available.

If the presentation of video footage or photograpslides is required, the accused
should be positioned so that he/she can hear/skeThe investigator will take measures to
ensure optimal lighting, as apparently minor adjesits can make a big difference. The
degree of accommodation varies from person to peigare light posing, at times, as many
problems as darkness. Emphasis will be put on ¢hgdbe appropriate degree of light by
consulting the person interviewed. All these atgi should not be considered as a waste of
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time because they provide fair trial guarantees eadainty about the relevance of the
answers obtained.

There are people with special needs who come acaaiegh by a guide dog. There is
a natural tendency for the investigator to focustlom task (obtaining investigation-related
information, clarifzing defences, verifying hyposies). Remember that a guide dog has needs
and it is possible for the person interviewed to longer focus on the accuracy of the
statement, being more concerned about the dogtsnee

The person with _hearing difficulties — It is quite common for people with hearing
impairments to use hearing devices, even if thep alse other forms of communication.
These devices amplify sounds, but all sounds arglifeed equally, therefore background
noise may pose them real problems. It is recomntetitl the investigator should keep their
head straight when speaking, because even if thmyt dstate it, these people try
supplementing information byip-reading’. Also they should be careful not to have their
mouth covered by their hand, cigarette and shoatda chewing gum. For the same reasons
it is recommended that the investigator shouldae® a beard or moustache.

The investigator should be positioned so that tfage is sufficiently lit/visible and
talk at a slower pace than they usually do sotti@person interviewed can keep up with the
discussion. Otherwise, there will be an informatisparity, that might hinder good relations
and generate misunderstandings, unsynchronizedeasiseonfusing explanations or gaps in
communication. If a sign language interpreter aquames the deaf person to facilitate
communication, the investigator will always be farand addressing the person interviewed,
not the interpreter. This does not exclude posiignhimself/herself so that both the
interpreter and the person interviewed can seehieim/

When the hearing involves a person with hearindjcdities, the investigator will
make sure that the person is attentive and watbivegher, while he/she is asking the
questions. To attract the attention of the persperviewed, some decent gestures or a light
touch on the shoulder may be used. The investigatet not lose patience, nor forget that
raising his/her voice does not help. He/she shbald the person to overcome the inevitable
barrier that the symbol of the authority createsnaly the prosecution service/police station.
If there are several representatives of the autbsrinvolved in the hearings, the investigator
coordinating the activity will make sure that thake turns in the interrogation and that there
is no disturbing background noise.

When questions are formulated and an interpretprasent, the interpreter should be
given enough time to translate what is being disedsnto sign language and the person with
hearing difficulties should also be given the neeeg time to answer. Unnecessary
abstractions or very lofty language can alter comication. If the hearing/interview takes a
long time, you should occasionally interrupt theiaty to provide a short break for the
interpreter, knowing that translation into signdaage is a demanding task.

If there are several people in the office who aneolved in the activity (prosecutor,
police officers, psychologist, etc.), they shoudddsked in advance to indicate through visible
gestures when they start talking and not to wabkiad the office while talking.

The deaf-blind person— In such a case, the investigator must not fottggtt people
who are born with a condition of this type have fhpdeveloped language or do not speak at
all, because of their ear canal impairment, andergitheir visual deficiency, they have no
representation of objects, phenomena and eventss, This necessary to establish a rational
relationship that might provide trust and securdgscribe the space in which the hearing
takes place and offer the actual possibility far fferson to explore by touch the surrounding
objects. Also, the message will be repeated abw glace in order to make it easier to
understand.

The person with_dyslexia— Some people with dyslexia are familiar with woic
recognition software programs (e.g. Dragon Dictatefor Mac - Via Voice, Texthelp). The
Windows environment is also provided with specediprograms, which you can find in the
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Control Panel, the "Easy Access Center" window. iftvestigator will make sure that such
software products are available on the computerthénoffice where the hearing is to be
carried out and that he/she is familiar with howuse them. For fluency of the activities, it is
also advisable to have an IT specialist present.

The person with an undeclared/unrecognized disabily — It is the type of disability
that we consider as the most insidious, becaus@ Wieehandicap is visible, as in the cases
described above, on the one hand the investigataware of the existence of the condition
and complies with the situation, and on the otlardhthe person has already internalized this
condition. When the impairment is not visible aras$ mo explicit expression, has an episodic
occurrence or only occurs in certain situationshvat high emotional load, the people in
question do not see it as a disability and sometidzenot even say they have certain special
needs. People with such conditions may considenskb/es prejudiced if they reveal their
problem.

Panic attacks, anxiety, phobias, seizures andpegyilare the most common conditions
in this category, the main problem being that thegur spontaneously. Being unpredictable,
it is hard to solve them in a controlled manneeg, $pontaneity of their occurrence generating
a spontaneity of reaction. The investigator mustai@ calm, collected and deal lucidly with
such situations. We recall here the need for theestigator to be familiar with the
characteristic symptoms and with the first measusmmended in such cases. As a
prevention measure, the investigator should notvshis/her discontent with these people’s
requests for frequent breaks, for example, to eateatain times or to solve certain
physiological needs. The investigator will facitéaon request, the person’s withdrawal into a
private space for self-administration of medicatidrthere is no medical service available in
the neighbourhood.

The stress resulting from the emergence of nevatsitos, as is the case in a criminal
investigation, may affect some people, for exantpbse suffering from asthma. The physical
environment may affect them, particularly certaactors, such as dust, cigarette smoke,
strong air fresheners, which can trigger an asthti@k. People with these conditions usually
take their medication with them, but they shouldas&ed from the very beginning of the
hearing whether they are under treatment. In pyathe investigator will follow the
physiological reactions of the person to be head & case of a fit, will immediately call for
emergency health care assistance.

Finally, we should also mention multiple handiceqjch is a combination of two or
more impairments in the same person, the two dgfates being, as a rule, subsequent to
each other. The most important and serious mulbipledicaps are autism and deaf-blindness.

Conclusions

Generally, in the approach of the recommendati@msained in this paper, we plead
for an increased degree of attention in the esfaient of the relationship between the
criminal investigation and prosecution bodies amel people with special needs, in terms of
the support provided to overcome the limitationst tthe disabilities corresponding to each
type of handicap impose and to participate actiuely fair criminal trial. We must also stress
that condescension and kindness, as main attribfitb® relationship, should not mistakenly
turn into a lenient or favouring attitude, onlyard balanced and fair one. In order to support
this approach, afinvestigator’s Practical Guide to Relating to Pepas with Special Needs”
(Ghidul practic de relsionare pentru anchetator raportat la persoanele oevoi speciale)
has been developed. The guide contains provisigpicable to the investigation and
prosecution bodies, with tasks/responsibilitiestes to the hearing/interviewing of people
with special needs.
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Abstract

This study aims to examine the extent to whichesjaig a dangerous criminal offense
and unfortunately abundant in a society considetedoe civilized and advanced in all
respects.

Slavery is a crime which is part of the categoryotienses against the freedom of
persons, that is regulated in Chapter VII, Titl®fl the Special part of the Romanian New
Criminal Code, Article 209.

This phenomenon has existed since ancient timasingland keeping the persons in
a state of slavery, as well as trafficking in skevare well known.

Keywords slavery, criminal offense, human exploitatiorgtivn, traffic, the breach of
the human'’s rights.

Introduction

Modern slavery represents the most serious viatatdd human rights in which
persons are been revoked freedom and dignity ishetactly what make us humans.

Slavery is a crime which is part of the categonstdvery is a crime which is part of
the category of offenses against the freedom afgoes:; that is regulated in Chapter VII, Title
| of the Special part of the Romanian New Crimi@able, Article 209 and consists of placing
and keeping a person in a state of slavery, as aglirafficking in slaves, are punished by
imprisonment from 3 to 10 years and the prohibitdrertain rights.

This offense was incriminated by the Romanian l&gisas a result of commitments
at the international level.

Slavery is a crime which is part of the categoryst#very is a crime which is part of
the category of offenses against the freedom afqrey; that is regulated in Chapter VII, Title
| of the Special part of the Romanian New Crimi@alde, Article 209 and consists of placing
and keeping a person in a state of slavery, as agetrafficking in slaves, are punished by
imprisonment from 3 to 10 years and the prohibitbbeertain rights.

This offense was incriminated by the Romanian lats as a result of commitments
at the international level.

The international act which marked a crucial momenthis field was the Slavery
Convention signed at Geneva on 25 September 1986rds into force on 9 March 1927, in
accordance with the provisions of Article 12, then@ention was amended by the Protocol
done at the Headquarters of the United Nations, Mek, on 7 December 1953

! The amended convention entered into force on y 1855, date to which all the amendments set in the
addendum in the Protocol from 7 December 1953 edtérto force according to Article Il of the Protu.
Romania ratified the Convention through the Decree988 in the “Romania’s Official Monitor”, Parto. 76
from 1 April 1931.
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According to Article a of the Convention, Slavesytihe status or condition of a person
over whom any or all of the powers attaching tortgbt of ownership are exercised.

The slave trade includes all acts involved in thptare, acquisition or disposal of a
person with intent to reduce him to slavery; atsdnvolved in the acquisition of a slave with
a view to selling or exchanging him; all acts ofpmbsal by sale or exchange of a slave
acquired with a view to being sold or exchanged], an general, every act of trade or
transport in slaves.

Article 2 provides that "The High Contracting Pastiundertake, each in respect of the
territories placed under its sovereignty, jurisidict protection, suzerainty or tutelage, so far
as they have not already taken the necessary steps:

(@) To prevent and suppress the slave trade;

(b)  To bring about, progressively and as soon as plesshe complete abolition
of slavery in all its forms.”

Another very important act is the Supplementary v@oion on the Abolition of
Slavery, the Slave Trade, and Institutions and tes Similar to Slavefywhich in the
Preamble provides that "The States Parties to riagept Convention,

Consideringthat freedom is the birthright of every human lein

Mindful that the peoples of the United Nations reaffirnrethe Charter their faith in
the dignity and worth of the human person,

Consideringthat the Universal Declaration of Human Rightspgaimed by the
General Assembly of the United Nations as a commsiamdard of achievement for all
peoples and all nations, states that no one sbdleld in slavery or servitude and that slavery
and the slave trade shall be prohibited in allrtfaims,

Recognizinghat, since the conclusion of the Slavery Conwensigned at Geneva on
25 September 1926, which was designed to securalbigion of slavery and of the slave
trade, further progress has been made towardsniis

Having regardto the Forced Labour Convention of 1930 and teseqgbent action by
the International Labour Organisation in regarébteced or compulsory labour,

Being aware however, that slavery, the slave trade and utgiits and practices
similar to slavery have not yet been eliminatedlirparts of the world,

Having decided therefore, that the Convention of 1926, which aema operative,
should now be augmented by the conclusion of alsommtary convention designed to
intensify national as well as international effotbsvards the abolition of slavery, the slave
trade and institutions and practices similar toesig.”

Despite the entry into force of the Slavery Coniwemtind the official interdiction in
almost all the countries, slavery continues totexmslarge scale, both in its traditional form,
as well as in modern form.

According to the studies published in the past years there may be, still, 27 million
slaves in the world.

One of the fundamental principles of the law andhef modern society, in general,
provides men are equal, being prohibited the etgiion of fellow humans between them.
However, this principle has not been and it isalatays respected, slavery and trafficking in
slaves representing the most serious forms of crime

The importance of human resources on organizaiéwel is analyzed also in terms
of equal opportunities, fundamental rights of humaresources in any organization
that provides for the abolition of slavery in thedern econonty

2 Adopted on 7 September 1956 by the the UnitedoNatiConference of Plenipotentiaries was convened
pursuant to resolution 608 (XXI) of the Economid&®ocial Council of the United Nations on 30 Adrd56.
Entered into force on 30 April 1957, accordinghe provisions of Article 13, Romania ratified ther@ention

on 13 November 1957 through Decree No. 375, pulish Romania’s Official Journal, Part I, No.33 @n
December 1957.
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This phenomenon has existed since ancient timesirfgl and keeping the persons in
a state of slavery, as well as trafficking in siBvare well known.

Placing and keeping people in a state of slavesywell as slave trading, represents
the best-known form of exploitation, in the couaf¢he history.

This method of exploitation of the human being @sisted since ancient times, slaves
providing the manpower necessary to build the lugstructions or to work the fields. In
ancient times, wars represented a main source ttihgeslaves. For example, in Roman
Empire, gradually in so far as conquering otherppexy the number of slaves increased
substantially, reaching toward the end of the Répub represent more than one-third of the
total population of the stdte

The trade with black slaves determined, probalilg, fargest forced migration in
history. According to the latest estimates, 15iomllblack people were displaced from Africa
to American continent, and other 30 - 40 milliorripleed, from various causes, such as the
brutality of the treatment, the difficult conditisnf the transport, malaria &tc

It is hard to imagine that in our democratic aneefcountries from the EU, tens of
thousands of human beings are deprived of freeduinage exploited, sold like objects for
profit. But this is the sad truth, and trafficking human beings is all around us, closer than
we think.

When we talk about ruthless, cruel, unscrupuloydo#tation of humans, we do not
have to think only about beings kept under key, mvlemmeone obliges them to work or to
prostitute themselves.

Many victims of slavery today comply voluntarily tbe requirements of exploiters
and they do not think at any moment tor un awaynfithese. This is because of fear, of
frustration, of helplessness, or because of bladkmahich they are subjected to.

Social environment represents the factor genemaftaslavery. There are found the
favorable conditions to maintain this phenomenbe, moral degradation, the existence of a
demand for the services of those exploited, andrtheerial lacks of the victims are playing a
decisive role. The exploitation of vulnerable pa&sds linked to the level of the development
of human civilization. For example, inventing phatameras, video cameras, developing
information technique have been used to make poapbgc materials, often, children being
involved.

Slavery and bondage seem to us, today, to be mofiiom the history and geography,
there were once or there exist somewhere, but #trerencompatible with the democracy and
modernism, that characterize us. However, let kes galook around us.

Each year millions of people, most often women elni¢tiren, are being scammed or
forced to fall in various forms of servitude fromhieh they cannot escape, or from which
they escape with great difficulty

Modern slavery represents the most serious viglaisfdhuman rights in which persons
are been revoked freedom and dignity, that is éxadtat make us humans.

Regardless of the fact that it is about the sexaxaloitation, domestic slavery or
forced labor, forced beggary or other criminal\atis, the persons who are exploited do not
choose their fafe

Therefore, slavery is a current phenomenon argll@argely extended at both national
and international level.

% G. Bologa,Diagnosticulsi evaluarea intreprinderjiAgora Publishing House, Oradea, 2007, p. 19
4 J. N. RobertRoma Bic ALL Publishing House, Bucharest, 2002, p. 95
®> D. Mannix, M. CowleyCorabiile negre — o istorie a negalui cu sclavi din Atlantic — 1518 — 186Scientific
Publishing House, Bucharest, 1968, p. 5.
® G. C. Zaharia, Summary to Doctoral Dissertatiomywwunibuc.ro
; http://freedomkeepersro.wordpress.com/despre-sclaiderna/
Idem
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Romania is also distressed, being especially ajinoand transit country for the large
networks of exploited persons, originating espécidfom Asia, but also from the
neighboring countries as Ukraine, Moldavia.

We conclude, therefore, that according to how they designed, how they are
committed as well as their consequences, mostasfetltrimes present certain elements of
internationalization, for which slavery is assingia to a larger group of international crimes
like those relating to human trafficking, drugs,apens, terrorism, crimes against, humanity,
war crimes or genocide

The incrimination of the Romanian penal law estdtd#d as pre-existing conditions: a.

a. Object of the crime:

Special juridical object constitutes social relasibips regarding the protection of the
individual freedom against illegal activities ofaping and keeping a person in state of
slavery?®.

The condition of free man is an important conquéstumanity, and it is protected by
penal law in all democratic statés

The material object of the crime is the human fitséio is in a state of slavery,
reduced to the level of a simple material objedticlw can no longer be subject in the sphere
of social relationships.

b. Subjects of the crime

(a) The active subject can be any person, the sublges not need to have a certain
guality. The participation is possible in all itains.

If the acts of slavery are committed by a foreigiizen in our country, he will be
sanctioned based on the territorial principle & ¢himinal law. Foreign citizens and persons
without citizenship, who commit abroad such actdl mot be judged and punished, at the
time when they are in our country, according touhe&ersality principle of the criminal law.
Romanian criminal is applied to foreign citizeng@persons without citizenship who are not
resident in the country, if they have committedn&s outside Romania, with the condition
that the offender is voluntarily in Romania.

(b) The passive subject is the person — non-cirtamtial — placed in state a slavery or
is the subject of trafficking in slavés

The slave is a person lacking any rights, propefty slave master for whom he
works"™.

At the regional level, the financial crisis fronetpast years has facilitated an increase
of the victims of trafficking for exploitation thugh work.

Statistics based on cases solved by the authorihiasapply the law, state ascending
evolutions of the trafficking in human beings tgit them through work in a series of legal
and illegal sectors, including agriculture, hortiate and food processing, cleaning services,
construction, catering services, entertainment strgu(in particular among artists: dancers,
entertainers, for example, in amusement parks)elhodustry, care centers, restaurants,
catering services or small businesses in whichiphlygork is usetf.

"In particular, forced labor is determined by thature of relationship between the
person concerned and the employer. This impliericBens on freedom of movement,
confiscation of the identity documents, hurlingeids such as threats with violence or with

® L. A. Lascu, Modalitisi de participare la comiterea crimelor date in comga instanelor penale

internaionale, Hamangiu Publishing House, Bucharest, 2013, f.5.0

19y, Dobrinoiu, Drept penal. Partea spegjalol. |, Teoriesi practici judiciari, Lumina Lex Publishing House,
Bucharest, p. 166

1dem

12/, Dobrinoiu, op. cit., p. 167

13 http://dexonline.ro/definitie/sclav

4 “Transnational study regarding the characteristicthe policies in the domain of trafficking infgens to be
exploited through work 2009-2011", publishedhdtp://anitp.mai.gov.ro/
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denouncing the person to the authorities of imntignato the immigrants who complain of
standards of living and working conditiors”

"One of the most outspread types of control ormhbems is the system of "slavery by
debt” which, from a legal point of view, represetite state or the condition resulting from a
commitment borne by the debtor to pay back a debugh services executed in person or by
other person on whom this has an authority as #ggdor that debt, if the value of those
services, assessed reasonably, does not have pheitgato cover their debt or that the
duration and the nature of these services areditif.

c. The constitutive content

- Objective side:

The material element consists of an action by wkhehactive subject places or keeps
in a state of slavery or by which the traffickimgslaves is realizéd

Placing a person in a state of slavengans a change from the situation of free person
into the situation of total dependence on anotleesqn.

The last person becomes the owner of the firsiopéts

Keeping in slaveryneans to maintain the state of slavery, that isstht in which a
person is by exerting the prerogatives of propeglyt™.

Finally, trafficking in slavesmeans acts of trade, of slaves, that is acts of
sale/purchase, transport or barter with sl&es

There are no special conditions concerning the tinmée place where the offense was
committed.

The immediate outcome is placing a free personstate of slavery, that is the total
dependence on the slave owner or maintaining sngtaite or placing a person in slavery from
one owner to another through acts of purchaseaoster.

It is not necessary for this result to have a legaisecration, being sufficient to be
produce in fact.

c) Causality relation. The objective side is perfed only when among the action of
the offender (placing or keeping a person in shkaver trafficking in slaves) and the
immediate outcome, the existence of a casual lmkle set. It is necessary to assess to verify
if the activity of the active subject has producedas contributed to the generation of these
outcomes.

B. Subjective side.

The crime of slavery may be committed with direatl @blique (indirect) intent. The
movable and the activity’s goal of author are redevant. Also, the eventual consent of the
victim is not inquired.

Among the causes of trafficking in slaves we fih@ profits that are obtained from
this type of criminal activity, the lack of a sd#istory standard of living of the victims, their
educational shortcomings, the existence of a denfandthe services provided by the
trafficked persons, a permissive criminal law ofaek of diligence in applying the legal
provisions.

Although the specific arrangements of traffickimgsiaves differ from one case to the
other, looking as a whole the phenomenon, we cdimelbroadly how the smugglers act, as
well as the steps that are taken up to the actyabiation of the victims. Also, based on
certain characteristics frequently encounteredcarealso achieve a profile of the traffickers
and of the victims.

> 1dem

'®1dem

7 C. Duvac, Drept penal. Partea spegi¥lol. |, C. H. Beck Publishing House, Buchare$t] @, p. 139

'8 Ghe. Diaconescu, in Ghe. Diaconescu, C. Duvadaflda drept penal. Partea spegiél. H. Beck Publishing
House, Bucharest, 2009, p. 160

V. Dobrinoiu, op. cit., p. 167

2 |dem
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Usually, therecruitmentis done by promising some well-paid jobs abroafterAthe
victims’ confidence has been gained, the secorgkstatrafficking in persons, theansport
starts. After reaching their destination, the wdiare retained the travel documents and the
identity cards and they aeccommodatedr housedandexploiteddirectly by the traffickers
which have recruited them in the first place, oe &mansferredto other traffickers, in
exchange for money, to be exploited by them

Trafficking in persons can lead to negative consegas for the victims on several
levels. So, their personal integrity or health baraffected by or endangered, or their psychic
may be altered. The social relationships in whieffitked persons are engaged, may be, in
turn, disrupted. Victims often experience a feelnfignferiority, they may feel stigmatized by
their fellow humans, and they may present a higk of social exclusid?.

In these cases, it is advisable that the hearirtheoictims should take place in four
stages, namely: building the relationship or praiemy discussions, the free account of the
event, of the history of the traffic or free remyrasking questions and receiving answers,
conclusion of the hearing by summarizing the esslepoints in the victim’s testimony and
checking their accuracy with the latter

- Causality relation

The objective side is performed only when amongaitieon of the offender (placing
or keeping a person in slavery, or trafficking laves) and the immediate outcome, the
existence of a casual link can be*Set

It is necessary to assess to verify if the activityhe active subject has produced or
has contributed to the generation of these outcomes

d. Subjective side.

The crime of slavery may be committed with direndl @blique (indirect) intent.

Victim's consent does not remove the penal charadt¢he offense, being a social
value of which the person may not have (the comulitf freedom¥>.

The movable and the activity’s goal of author averelevant.

The offense is consumed when the immediate outa@aseproduced, that is placing
and keeping the victim in the state of slaveryp@rforming a material act of trafficking.

In the manner of placing and keeping a personawesl, the offense has a continuous
character.

In the manner of trafficking, the offense is conganmnstantly.

The attempt of the offense is punished.

"On 19 July 2012, the EU has approved a strategytlie eradication of this
phenomenon, deemed to be unacceptable for thetygagiavhich we are. The basis of a
common European legislation have been laid, thatttvdbe adopted by the Member States in
a common effort to eradicate the phenomenon ofidkaig in persons, but until the expiry
date, 6 April 2013, only 6 countries have impleneenthe European directive (Czech
Republic, Latvia, Sweden, Hungary, Finland, Polaadyl other 3 are in the process of
adopting the new directions (Belgium, Lithuaniag\@&nia)"*°.

There are concerns at global level regarding tbegntion and combating of this
phenomenon, with a highlight in the specializegréture on the importance of a good global
gouvernance of migration existing either withintingions or as a result of the cooperation
between institutions dealing with migration, bugrakents of global governance can also be

2L G. C. Zaharia, Summary Doctoral Dissertation, wuwnibuc.ro

2|, G. Oltei,Social assistance accorded to the victims of trkiffig in personsin Law magazine, no. 7/2008, p.
225

% Elena-Ana NechitaMetodologia investigrii infracziunilor (Crime Investigation Methodology2012, PRO
Universitaria Publishing House, Bucharest, p. 51-54

24\/. Dobrinoiu, op. cit., p. 168

%5 C. Duvac, op. cit., p. 140

%6 adev.ro/mm438q
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found in the decisions following international cahation rounds and arrangeménts

By finding a common denominator, the coordinatidraothorities’ efforts from the
Member States is attempted to fight more efficiewtith the trafficking in human beings.

4. Forms. Ways. Sanctions

A. Forms. The offense is consumed when the immediatcome was produced, that
is placing and keeping the victim in the state lafvery, or performing a material act of
trafficking. In the manner of placing and keepingerson in slavery, the offense has a
continuous character. In the manner of traffickiting, offense is consumed instantly.

The attempt of the offense is punished.

B. Ways. The offense presents in three ways: plgicira state of slavery, keeping in a
state of slavery and trafficking in slaves.

Relating to each normative ways, there are vaifiactsial ways.

C. Sanctions. Slavery is punished with imprisonmiom 3 to 10 years and the
prohibition of certain rights.

Conclusions

From the analysis presented it has been obseratddéspite the entry into force of
the Slavery Convention and the official interdiation almost all the countries, slavery
continues to exist on large scale, both in itsiti@aal form, as well as in modern form.

Laws cannot change human nature.

Laws only create the premise for punishment.

Beyond what we all want, depending on educatiortu tradition, religion or
personal experiences, there are things that haweehad, there are happening and they are
going to happen for a long time.

We cannot prevent them, or master them.

We can only limit their effects.

But these things will continue.

And not only poverty "justify” them.

Otherwise, we would have to admit that a large phthe world's population could do
that. We know that it's not so. There are needypjeebut with a perfect morality.

It's about our nature. Human weakness... flaccidity!
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Abstract

Disciplinary liability of civil servants, as fornf qudicial liability, has started a series
of debates among Romanian doctrinaires. This papers to analyze the disciplinary
sanctions applicable to civil servants subjected_tav No 188/1999, starting from the
analysis of the concept of civil servant and fréwirt classification according to the doctrine
and legal provisions.

Keywords: civil servant, disciplinary offence, disciplinargrsction

Introduction

Specific regulations regarding the statute of csdrvants are stated by Law No
188/1999 with its subsequent modifications and amendments.

Law No 188/1999 of the Statute of Civil Servantajes, as any statute of a
profession, the conditions of the judicial liahyjlfior civil servants.

The specificity of the disciplinary liability ofwl servants is given by the actions
representing disciplinary offences, by the speafactions and by their own disciplinary
procedure.

Given that the disciplinary liability of civil seawnts is a very broad topic, we shall
analyze, without aiming to deplete the subject,diseiplinary sanctions applicable for the
disciplinary offences committed by them.

Section 1. General aspects regarding civil servants

The definition of the profession and of the civehgant has known numerous attempts
in the doctrine and started so many controveTsies

It was correctly mentionédthat the civil position and the civil servant degal
institutions of the public law, in general, and egplly of the administrative law, over which

! published in the Official Gazette No 600/8 Decent#99, republished in the Official Gazette

% In order to analyze the doctrinaire controversiasthe legal status of civil servants see VergWalinas,
Drept administrativ,7" edition reviewed and added, Universul Juridic Riimg House, Bucharest, 2012, pp.
501-504
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doctrinaire, legislative and jurisprudential consies have arisen in time, both in literature,
as well as in the practice of different Europeatest having an administrative system well
shaped, but also in the Romanian legislation ansigwudence.

A theory mentioned, that, actually, the public servantdthimg else but an employee
with a special statute, his job report representimdypical form of a legal employment
report, which, though different from the individuamployment contract is not entirely
different from the latter one..." This theory hasitits opponenfsto which we concur, who
showed that the institution of civil servants ig mluded in the labor law, being part of the
public law, especially of the administrative lawh€ undeniable specificity of the job report
of the civil servant towards the job report of anptoyee".

Art 2 of the Law No 188/1999 defines both the cpdsition, as well as the civil
servant. Thus, "the civil position represents therety of duties and responsibilities settled
by the law, in view of fulfilling the prerogativesf public power by the central public
administration, by the local public administratiand by the autonomous administrative
authorities”. The "civil servant is the person noated, as per the law, in a public position.
The person who was released of the public posdimhit is now in the reserve body of civil
servants preserves the quality of civil servant”.

The doctriné defines the civil position as "the determined lesjation of the natural
person having the prerogatives of a public authoais a public power, aiming the continuous
achievement of a public interest". Another opifiistates that the civil position represents
"the entirety of the rights and obligations estabéd for a natural person (chosen or
appointed) in order to achieve the competence pifilalic authority, public institution or
agency, for the continuous fulfillment of a pulihterest".

The civil servant is defined as the "person invedtg appointment in a public
position as part of a public administrative seryieath the purpose of achieving its
competence”or "the natural person chosen or appointed in ldipyposition as part of a
public authority or institution, with the purposd tulfilling their competences and
prerogatives'®. The law establishes for the civil servant therdomtes of his position, his
attributions being general, in the best interesthef public service, his legal situation being
objective and, as a consequence, the relation batite civil servant and civil position being
an objective legal report, the civil servant exerta legal powét.

The statute of the civil servants defines anothgrartant institution, namely the body
of the civil servants representing the entiretycofil servants within the autonomous
administrative authorities and within authoritiesdabodies from central and local public
administratio?. It was statelf that the performance of the prerogatives of publizer "has

% Andreea Dighici, Ramona Duminit Deontologia fungonarului public. Curs pentru studgnprogramului
frecvena redusi, University of Pitgti Publishing House, Pig&, 2010, p.8

“ See also Elise Nicoleta Valcintroducere in dreptul comunitar materigjtech Publishing House, Craiova,
2010, pp.106 and next.

® S. Beligrideanu,Considerente - teoreticg practice - in legturd cu Legea nr. 188/1999 privind Statutul
fungionarilor publici, in Law Review No 2/2010, p.7.

® Verginia Veding, Despre natura juridié a raportului de serviciu al fupionarilor publici, in the Private Law
Review No 5/2010, pp.190-207.

" Verginia Veding, Drept administrativ,7th edition reviewed and added, Universul JuridiblRhing House,
Bucharest, 2012, p. 506.

8 Doina Popescu, Andreea dghici, Deontologia fundgonarului public, Paralela 45 Publishing House, Rite
2005, p. 13.

® Verginia Veding, Drept administrativ,7th edition reviewed and added, Universul Juridibl@hing House,
Bucharest, 2012, p. 507.

19 Andreea Dighici, Ramona Duminig Deontologia fungonarului public. Curs pentru studgnprogramului
frecvena redusi, University of Pitgti Publishing House, Pigéd, 2010, p. 18.

! Dana Apostol TofarDrept administrativlst Volume, All Beck Publishing House, Buchare§02, p. 283.

2 Art 2 Para 5 of the Law No 188/1999 with its sujisent modifications and amendments.
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the credit of motivating every person to aspirén quality as civil servant, knowing that the
civil servants are a prestigious socio-professiaagégory...".

The Law No 188/1999 classifies the civil servargtsach:

A. Debutant andpermanents civil serva(st 11 of the Statute)
Can be appointed as debutant civil servants theoperwho promoted the evaluation for a
public position and do not fulfill the conditionsgwiewed by law for a permanent one. Can be
appointed as permanent civil servants:
a) the debutant civil servants who finalized the ptalaperiod previewed by the law
and who obtained an appropriate result at the atialy
b) the persons who enter the civil servant body thioagntest and who have the
experience required for occupying the public positof minimum 12 months, 8 months and,
respectively, 6 months, depending on the levebotctuded studies;
C) the persons who promoted training programs in puddministration.
B. 1.High ranking civil servant§Art 12 of the Statute):

a) General Secretary of the Government and deputgeneral secretary of the
Government;
b) General Secretary from the ministries and frdireo specialized entities of the central
public administration;
c) Prefect;
d)Deputy to general secretary from the ministries fmach other specialized entities of the
central public administration;
e) Sub-prefect;
f) Government inspector.

2. Managing civil servant@Art 13 of the Statute):
a)General Director and deputy to general directohwmitthe structure of autonomous
administrative authorities, of ministries and oé thther specialized bodies of the central
public administration, as in the specific publisfiimns assimilated to those;
b)Director and deputy to director within the struawf autonomous administrative
authorities, within ministries and within the othsgrecialized units of the central public
administration, and in the specific public posis@assimilated to those;
c) Secretary of the administrative - territorial unit;
d)executive director and deputy to executive directodisconcerted public services of
ministries and of the other specialized bodieshefdentral public administration from the
administrative - territorial units, within the pesture, within the structures of the authorities
of the local public administration and of their sutiinated bodies, as in the specific public
positions assimilated to those;
e)Head of service, as in the specific public posgiassimilated to this;
f) Head of office, as in the specific public positi@ssimilated to this.

3. Execution civil servant@Art 14 of the Statute):
a) Execution civil servants of first class: councilmguridical councilman, auditor, expert,
inspector, as in the specific assimilated publisifpans;
b) Execution civil servants of second class: speciedferent and the public positions
assimilated to this;
c) Execution civil servants of third class: referentldhe public positions assimilated to this.

According to Art 77 of the Statute, the disciplipaesponsibility of the civil servants
iIs engaged if they perform actions representingiplimary deviations. The disciplinary
deviation, as the only ground of the disciplinaggponsibility, is defined by the same article
and represents "the infringement by fault of theeduappropriate to the public position held
by the civil servants and of the rules of profesaland civil behavior regulated by norms".

13 Alina Livia Nicu, Statutul fundonarului public intre plugi minus,Universitaria Publishing House, Craiova,
2007, p. 29.
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The Statute not only defines the disciplinary deéeracommitted by civil servants, but
also states, limitative, in order to avoid the asusommitted by superiors, the actions
representing such deviation:
a)Systematic delay in performing duties;
b)repeated negligence in solving duties;
¢) Unmotivated absences from work;
d)repeated disrespect of working hours;
e)Interventions or persistence in solving variousuesgs outside the legal frame;

f) Disrespect of the professional secrete or of tididentiality of secret works;

g)Events harming the prestige of the public autharitpody;

h) Performing political nature activities duringttvorking hours;

1) Refusal to fulfill duties;

J) Infringement of legal provisions referring tottks, incompatibilities, interest conflicts and
interdictions set by law for the civil servants;

k) Other acts considered disciplinary deviationthimnorms from the field of public position
and civil servants.

Art 23 Para 1 of the Law No 7/20t4on the Code of Conduct for the Civil Servants
states that for the infringement of the provisipneviewed by this Code the civil servant is
held disciplinary responsible.

Section 2. Specific sanctions

All the disciplinary sanctions applicable for cigérvants are stated by Art 77 Para 3
of the Statute:

a) Written reprimand;

b) Reduction of salary rights with up to 5-20% forexipd up to 3 months;

c) Suspension of the advancement right in salavgleor, as it case may be, of the
advancement right in public position for a peribdttgoes from 1 to 3 years;

d) Degradation in salary levels or degradation in pubdsition for a period up to one year;

e) Removal from the public position.

It was stated in the doctrittethat it has been eliminated from the actual fofnthe
Statute one of the disciplinary sanctions havingreponderant moral feature, namely the
warning, considering that previous to this modifica, the same author has criticized the
existence of two moral disciplinary sanctions.

a) Written reprimanchas been defined by the doctrine as being thetémarivarning of
the civil servant regarding the seriousness ofdieigiation having negative or detrimental
consequences for the public structure's or autyisréctivity with the express mention that
on the future he shall be subjected to more sesgetions, going up to his dismisSal"

Written reprimand is the only sanction applicabte divil servants having a
preponderant moral feature, being usually appledte commission of a first disciplinary
deviation, which did not caused significant prepadi.

b) Reduction of salary rights with up to 5-20% foiperiod up to 3 monthis a
disciplinary sanction with a predominantly patrinadrieature.

The legislator has foreseen for this sanction tategories of limits: one regarding the
quantum of the salary reduction and one regardiegperiod for which this sanction can be
sentenced.

1 Published in the Official Gazette of Romania, Aarfo 157/23 February 2004 and republished basediro

Il of the Law No 50/2007 for the modification anch@ndment of Law No 7/2004 on the Code of Conduct fo
the Civil Servants, published in the Official Gaeedf Romania, Part 1, No 194/21 March 2007, reranmb
the texts

15 Verginia Veding, Statutul fundonarilor publici, Universul Juridic Publishing House, Bucharest, 2009
291.

16|, SantaiDrept administratiwi stiina administraiei, Risoprint Publishing House, Cluj-Napoca, 2008, 3.1
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Regarding the quantum of salary reduction, have Isésted two limits: one inferior
of 5% under which it cannot be descended, and apergr which cannot exceed 20%.
Unlike the common law, where the similar sanctiffeas only the base salary, for the civil
servants the diminution affects all salary rights.

The measure cannot be disposed for over 3 monttisowt specifying its minimum
period. As lege ferenda, we consider that the groms regarding this sanction should be
completed; both for the protection of the civil\sarts who are generally sanctioned with the
maximum period, as well as for the achievementhef gurpose aimed by this disciplinary
measure, in the actual regulation being appliech éoea single day.

C) Suspension of the advancement right in salary kel as it case may be, of the
advancement right in public position for a peridét goes from 1 to 3 yeais considered in
the doctriné” as being a sanction specific for the civil sersant

It is consideretf that this sanction is applicable to those civilvaats who, having a
history of disciplinary deviations, commit a seigodeviation causing outstanding damages
for the public institution or authority.

This sanction can be sentenced for minimum 1 yedrwithout exceeding the
maximum of 3 years.

d) Degradation in public position for a period up ta@yearis a sanction affecting the
civil servant both pecuniary as well as morally.

The degradation in public position assumes themition of the salary rights. This
sanction cannot be sentenced for more than one theaminimum period being unlimited.

The mandatory degradation in a public position aodin an auxiliary one is obvious
from the legal provision.

e) Removal from the public positioa the most serious sanction applicable for civil
servants, being equivalent with the disciplinaigsdiution of the contract in the common law.

This is the only offence applicable for civil sem for which the Law No 188/1999
states the deviations for which is applicable. Tt 101 states that the removal from public
position can be sentenced only in the followingesas
a) for repeated commitment of various disciplinary @dgwons or of a disciplinary
deviation with serious consequences;

b) if a legal reason of incompatibility has ariseng &éme civil servant doesn't take steps
to remove it within 10 calendar days since the détatervention of the incompatibility case.

The civil servant who is disciplinary sanctionedtwthe removal from the public
position shall no longer held another public paositior a period stated by Art 82 Para 1 Let
c) of the Statute, stated for the radiation of fainction, namely 7 yedrs

The individualization of the disciplinary sancticmmade according to the following
aspect®:

the seriousness of the offence representing aptiisaiy deviation

the circumstances in which it was committed

- the degree of guilt of the civil servant
the general behavior of the civil servant durinyse
the consequences of the deviation
- the perpetration of other disciplinary deviatidnsthe civil servant which have not
been radiated yet. The public authorities and tosons where the civil servants are
appointed have the obligation, according to ArtPé8a 3 of the Decision, to request from the
former employer of the civil servant his discipligasituation, within 10 days from the
iIssuance of the administrative act of appointmdihie obligation belongs to the public

7). SantaiDrept administratiwi stiina administraiei, Risoprint Publishing House, Cluj-Napoca, 2008,38.1
'8 Dabu,Rispunderea juridig a fungionarului publig Global Lex Publishing House, Bucharest, 20006§.2
19 Ana Mocanu-SuciuDeontologia fungei publice, Techno Media Publishing House, Sibiu, 2010, pp.143-
20 Stated both by Art 77 Para 4 of the Statute, dsaseoy Art 47 Para 2 of the Decision.
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authorities and institutions only for those ciwdrgants whose employment contracts have
stopped with less than three months before thgioimpment in a public position.

Section 3. Application of sanctions

The administrative act of sanction is issued withincalendar days from the moment
when the report of the disciplinary commissioneseaived, by the person who has legal
competence in applying the disciplinary sanctiondér the sanction of the absolute void, the
administrative act of sanction shall be accomparbgdthe report of the disciplinary
commission and shall mandatory comprise:

a) The description of the offence representing a gis@ary deviation;

b) The legal ground based on which the disciplinancgan is applied;

c) The reason for which has been applied anotherisantitan the one proposed by the
disciplinary commission, where the person who leml competence in applying the
disciplinary sanction, motivated applies anotharcin than the one proposed by the
disciplinary commission.

The proposal of the disciplinary commission is n@ndatory for the one who has
competence in applying disciplinary sanctions, geaihle to apply a lighter sanction.

d) The term in which the sanction can be appealed,;

e) The competent court where the administrative ating the disciplinary sanction can
be appealed.

The administrative act is communicated within maxim15 calendar days from the
moment when the report of the disciplinary comnoisgs received, to the following persons
and administrative structures:

a) The departments with attributions in the area ahhno resources from the public
institution or authority which is the employer &fet civil servant whose action has been
classified as a disciplinary deviation;

b) The disciplinary commission who has drafted and genreport;

c) The civil servant whose action was classified dgsaiplinary deviation;

d) The person who has submitted the intimation.

If by the same intimation are reported severaliplis@ry deviations committed by the
same civil servant, the disciplinary commission lsipaopose, after the administrative
investigation, the application of a single disaiplly sanction, with the consideration of all
disciplinary deviations.

The disciplinary competentein applying the sanctions is stated by Art 78 of t
Statute of civil servants.

Thus, the written reprimand can be applied direddly the person with legal
competence of appointing in public positions. Thkeo four disciplinary sanctions are
applied by the person with legal competence of agimg in public position, at the proposal
of the disciplinary commission. Regardless of thgpleed sanction, the preliminary
investigation is mandatory.

The disciplinary sanctions can be applied withirkimaim one year since the moment
when the disciplinary commission has been notiedut the disciplinary deviation. This
term of prescription must be framed in the gentgah of prescription of the disciplinary
liability, the term of two years since the disaary deviation was committed. Thus, even if
the sanction has been applied within one year stheenotification of the disciplinary
commission, but exceeding the general term of twary from the commission of the
disciplinary deviation, the administrative act isid. The same thing shall happen in the

2L A detailed analysis of the particular aspects rgiteed by the regulations regarding the competéndée
application of disciplinary sanctions has been mége A. Trailescu in Limitele competeei aplicirii
sangiunilor disciplinare previzute de Legea nr. 188/199@, Law Review No 1/2009, pp.92-97. The author
shows that the manager of such public authoritynotudisciplinary sanction a civil servant if thesdplinary
commission proposed the classification of the iation.
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reverse situation, namely if it is fulfilled therggral term of two years from the commission
of the disciplinary deviation but is not fulfilletie term of one year from the notification of
the disciplinary commission, thus violating thengiple of celerity.

In this respect, in practi€git has been shown that the two terms are notredtare,
being mandatory that the application of the disnguly sanction must circumscribe both
terms, so that the failure to respect either oner is considered as a vice of illegality.

Conclusions
Starting from the multiple definitions given by tlkectrine to the notion of "civil
servant”, we could say that the civil servant legal institution of the public law, namely of
the administrative law, being a simple employedwitspecial statute. The special statute of
the civil servants is stated by Law No 188/1998pgdreviewing special rules regarding their
disciplinary liability.
The disciplinary sanctions which can be sentenceditfe disciplinary deviations
committed by civil servants are:
a) Written reprimand;
b) Reduction of salary rights with up to 5-20% forexipd up to 3 months;
c) Suspension of the advancement right in salary tewel as it case may be, of the
advancement right in public position for a peribdttgoes from 1 to 3 years;
d) Degradation in salary levels or degradation in mupbsition for a period up to one
year,
e) Removal from the public position.
The individualiza on and application of these sanctions are maderding to special
rules stated by the Statute of the civil servamntsch were analyzed in this paper.
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Abstract

The article aims at presenting the internationahtext of the ongoing phenomenon of
acute imposibility of debt paying, with which treeomic environment all around the world
has been dealing with for the past 5 years, moeeige the international organisations that
cooperate or help with the development of insolydaws (including crossborder insolvency
laws) or principles that should govern an insolwetaw for a convergence towards a more
efficient and predictable insolvency procedure. Tsiady isn’'t concerned with the
international professional associations, nongovegntal international organisations, legal
subjects of the national law under which they camnige. Lastly there will be presented topics
of interest to be considered together with poiritaation.

Key words: insolvency, bankruptcy, international organisatiphiéN, UNCITRAL,
model law, EU, Council Regulation (EC) No 1346/2000

Introduction

Felix qui nihil debet(happy is the one who owes nothing) — Beside #uot that it
seems to be a Latin truism, in the current econahstate of society, the absence of debt
remains a desideratum. It should not necessarithéevorst element in a debtor’s patrimony.
If it is controlled, it may become an impulse, alriiel for a fruitful mechanism allowing to
cover the needs and reach the socio-economicatatieps of each person. The danger
emerges when the assets succumb to the level ofidem uncontrolled, irresponsible and
edgy way.

“Bankruptcy comes from the worthllere, which meango cheat In roman law,
bankruptcy embodied a procedure called venditioobham that manifested itself by cessating
the activity of the trader, confiscating and sgliti's goods. In the small italian cities, the
bankrupt merchants were considered felons. In 16&31solvency proceedings are regulated
by the Colbert Ordinance, and in 1807 they areuthet! in the french Commercial Code”.

The domino effect produced worldwide by the finahatrises has started many
insolvency and crossborder insolvency proceedimps is not an ended phenomenon since
the affected countries are still looking for legiste solutions for equilibrating the internal
market.

With this occasion, the mechanisms available tacthditors for recovering the claims
from other national jurisdictions in a term as shas possible, were submitted to real
challenges and the positive aspect consists oftarhenderstanding of the weak points, their
disadvantages and the starting of the works foraving and completing them. A current

! Dumitru Mazilu, International Comerce Law. General consideratiofigh edition, Lumina Lex Publishing
house, Bucharest, 2008, p. 217; For other detailg, Birchall,Insolvency proceedings. Judicial reorganisation
and the liquidation proceedin@-rd edition, Universul Juridic Publishing houBeicharest, 2010;
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example is the V Work Group of UNCTIRAL which, &et43 session that had place in New
York between April 18-19", wanted to clear the interpretation and the apfiba of some
extremely important notions of the UNCITRAL Modelal regarding the crossborder
insolvency concerning the center of main intergsthe obligations of the persons able to
make the managerial decisions, usualy the admamasirin the period of time close to
bankruptcy.

In Romania, the impact of the economical crisis ledsmany times to the change of
the insolvency lafvand the most important ones are about the quanfttre limit value of
the claim (gradually increasing from 3,000 lei DO lei) and the non-payment term from
the date of payment and then the insolvency isupned (from 30 days to 90 days) and it
culminated with a coding intercessfoof this matter, reuniting both the stipulationstoé
pre-insolvency stage (the ad-hoc mandate and tbeeptive agreement) and the one of
proper insolvency. Thus, the need to reconceptial|l reinvent some guilt terms based on
the adaption of the norms to the needs of the ipeact matter.

In an age where the national and regional politees towards convergence in order
to ease the intensification of the economical emgea, when the logistics allows the
intercontinental transport of the merchandise ircimeasier conditions, when the electronic
means have a more and more important place in ¢dbenglishment of the international
commercial transactions, we should also look to pemumbra of this globalisation
phenomenon, by observing, analysing, respondingcedain dilemmas created by the
ramifications of the negative effects of a statbignoapacity of payment propagated beyond
the limits of only one jurisdiction.

Based on the need to delimitate the organismstalbtenceive some norms of broad
applicability in the international context, prowigi thus a minimum treatment standard in the
procedures, leading lines in the elaboration ofititern legislations, easing an efficient and
predictable practice, one of the raised questisns \Vhich international organism is able to
guide, to suggest a transnational organisation atten of insolvency, considering the
international law norms and the numerous and varegional or international juridical
systems?

Whereas every government is supposed to protectndtemnal interest in the
international context, Romania’s accession to wbffé intergovernmental organisms with
concerns in draining the free exchange policiesvben its members, makes sense. In this
purpose, we may also consider the participationnternational organisations having a
financial vocation (for example, the Internatiohanetary Fund, the World Bank Group) by
means of which we may obtain a support in solvimg potential problems appeared in the
context of disbalancing the payment balance.

Without minimising the importance of other inteipatl actors, certain international
professional organisations have an impact in thdtemaof developing the insolvency
principles, as they are co-opted in the elaboratbnhe different policies of crossborder
insolvency, of the international coding or of thesbcollections of practices in the matter (e.qg.
INSOL International, International Bar Association)

Shortly, the most important international organisinsolved in the international
cooperation in the matter of insolvency are:
3. The United Nations Commission on International Eradw (UNCTIRAL)

The Commission on International Trade Law (UNCITRAlepresents the basic
structure in matter of the United Nations Orgarndiset, focused on the gradually development
and coding of the international law.

The necessity to support the international tradedrmimmeasurable importance, as it
works on several plans, even reaching beyond thepokcies (we noticed that there are

2 Law 85/2006, published in the Official GazetteRafmania, Part | no. 359 from 21.4.2006;
% At this time the Insolvency Code is still in pubtiebate;
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smaller chances to start aggression acts againsouatry with strong economical
connections).

Under the universal vocation of U.N.O. (it is cuntlg constituted of 192 members), it
is normal for one of its legal bodies to be conedrrwith the modernisation and the
harmonization of the international commercial rul@sits members. The legitimacy of this
approach resides even in the text of the U.N.Ort€hareamble stating, among others, that
for reaching the purpose it is instituted for, ahamits too contract international mechanisms
for promoting the economical and social progressf@®ryone — since UNCITRAL is one of
these mechanisms. The process has place by neyptia¢ instruments with a broad variety
of participants, such as the member states of UR@L the non-member states,
governmental and non-governmental institutions. Tésult consists of recognition and a
broad assimilation of these texts, offering faviieasolutions for all the countries, no matter
the legal traditions or the economical developnusgree.

Based on the lack of another UNO organism faméiad devoted to the international
trade, of the General Secretary’s report on th@nessive development of the international
trade law (“Schmitthoff Study”), of the convicticaccording to which it is wanted for this
organism to have an important role in the field,Betember 1%, 1966 with the occasion of
the 1497 plenary meeting, the Resolution of the GeneraleAgsy 2205 (XI) was adopted
and it actually settled UNCITRAL

The juridical texts of UNCITRAL (conventions, modalws, legislative guides) may
be adopted by the states by the regulation in timeedtic legislation.

The difference between model laws and conventiomsists of the fact that the first
one represents a pattern suggested to the legeslattia state as a model for the development
of an intern law, while the convention is mandatfmythe states or the entities that may be a
part of it.

The UNCITRAL model law regarding the crossbordesolmency focuses on
authorizing and encouraging the cooperation anddooation between the jurisdictions, not
necessarily a uniformization of the substantial .laWhis, in its analysis, should be
corroborated together with: a) its guides which niegyp the national authorities or the
legislative bodies to evaluate different approaeyswtogether with the valid solutions and to
choose the most adequate one for the nationalxdoftke Legislative Guides of UNCITRAL
on the Insolvency Law — parts one and two, 2004; thaee, 2010); b) the texts elaborated by
UNCITRAL for easing the judges’ activity by offegnuniform interpretations to the
stipulations, increasing thus the predictabilitytire application of the model law; c) the
practical cooperation guide in matter of crossborsolvency, responding thus to the
procedural and substantial difficulties createdtliy many judicial systems covered by such
an insolvency.

By means of the principles stipulated in the prelenalb the Model Law regarding the
crossborder insolvency, it is followed a) a coopera between the courts and other
authorities or organisms of the states involveatnossborder insolvency procedures; b) to
offer a degree of legal predictability for econoatiexchanges and other investments; c) a
just and efficient procedure of crossborder insatyeprotecting the rights of all the creditors
or stakeholders (a stakeholder is an affected pess@roup which may influence or which
has something to say referring the activities, pheducts or the services of a company),
including the debtor’s ones; d) to protect and mmase the debtor’s fortune; e) to safeguard
the enterprises having financial difficulties, mting thus the investments and the
employment.

Nationally, the international legislation was hamzed by adopting Law 637/2002
regarding the reports of international law in thealvency field, thus Romania being one of
the first countries which developed a legislaticesdd on the UNCITRAL Model Law
regarding the crossborder insolvency, next to &aitf1998), Japan (2000), Mexico (2000),
South Africa (2000) and Montenegro (2002).
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A healthy policy regarding the insolvency law may dne of the pieces forming an
efficient economical and financial system. The psscin front of the courts wants to be a
secondary means of solving the disputes where wg meach preferably only if the
negotiations fail, seeing thus the importance ef éixtrajudicial mechanisms of insolvency
relieving the judicial activity by reaching to ansensus between the parties “in the shadow”
of the law, certainly conditioned by unequivocabslations providing a certain predictability
in the final result op the opening of an insolvepeycedure.

4. The European Parliament, the European Union Coasairgans having an enactment
power in the framework of the European Union.

The main organisms of the European Union havingctement attributions are the

European Parliament and the European Union Co(thellCouncil).

According to the Dictionary of European Comunitynte®, “The European Parliament
is one of the main EC institution, established g Treaty of the European Coal and Steel
Community, in the form of a Parliamentary Assembly compos#dmember states’
representatives (art. 20 of the ECSC treaty)”

Across the last decades, the power of the Eurogeaiament has constantly
increased; as a consequence, it currently exestedHegislator role in almost all the fields
enacting the European Union, adopting or changimg suggestions of the European
Commission, next to the Council.

According to art. 223 of the Treaty on the Funatignof the European Union, the
European Parliament elaborates a project for ashaibl) the necessary stipulations which
could allow the election of its members by a direniversal vote according to a uniform
procedure in all the member states or accordinfpgccommon principles of all the member
states. Therefore, we may notice that it is noualbcEuropean uniform law, but there may be
specific stipulations as long as they are compliarthe common principles of all the member
states.

The lists of candidates may be suggested only byptilitical parties, the political
alliances and the citizen organisations belongintipé legally constituted national minorities,
and also by the electoral alliances constitutethénconditions of Law no. 33/2007 regarding
the elections organisation and development forBhpean Parliament, as further amended
and completed.

The European Parliament is reunited in a yearlgisaghe second Tuesday of March.
The European Parliament may be reunited in an @xir@ary session, at the request of most
of the members who compose it, of the Council dhefCommission.

The legislative procedure specific to the Europgaion is translated by a mechanism
where the two institutions adopt legislative docuaiseeither in the first reading, or in the
second one. If the two institutions do not get toagreement after the second reading, a
conciliation committee is convoked, proceeding ttaughe third reading.

The European legal framework in the matter of ety is represented by the
Regulation (CE) 1346/2000 from May 292000 regarding the insolvency procedures,
published in the Official Journal no. L 160/2000nekts from direct implementation,
considering Romania’s accession to the EuropeamrUpn January*} 2007. From that
moment, we step into a new age that was to stagruhe reforms and the modernisation, all
of them under the guardianship of one of the biggé® most complex and particular
international organisations of integration. Thigliferent from other organisations by certain
special features: it creates the new juridical ordigh direct implementation in the national
juridical system; there are institutions where espntatives of the member states participate,
but they are independent from them.

* lon Jiga, Andrei PopescDjctionary of European Community termsimina Lex Publishing house, Bucharest,
2000, p. 136.
® Also known as the Paris Treaty of 1951; it expire@002.
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There are problems when recognizing a procedungulated in the Romanian
legislation, but not in the European one, and wieesa — here, | mean the procedure of
personal bankruptcy recognized by the Regulatidnalilh no place in the intern legislation,
and in the regulation sphere of the regulation,ldlck of the reorganisation procedures in the
pre-insolvency stage, recognized by the Law ofpiteentive concordat and ad-hoc mandate,
Law no. 381/2009.

The Regulation (CE) 1346/2000 has appeared basetheonntensification of the
crossborder economical activities of the entergrisen the desire to provide the good
functioning of the intern market. Before the adoptf this regulation which uniforms the
insolvency procedure at the community level, thdigs were tempted to transfer the goods
or the judicial procedures from a member statentuitger in order to obtain a more favourable
juridical situation (“forum shopping”).

The document is efficient because it is an impeeatcommunity juridical document
directly applicable to the member states, evennifupdate of its stipulations is good for
regulating the disadvantages felt after the finalnmisis that started in 2008.

5. Other international organisms offering cooperaframeworks in the matter are:

- The International Monetary Fund (IMF) — Orderly &féttive Insolvency
Procedures (1999). The fruit of an intensive ietdllal effort made by the
IMF legal department, “Disciplined and efficientopedures of Insolvency”
does not want to be a standard coding with an iatper imposing to the
member statesgven if it sometimes expresses its preference fer af the
solutions, but it is rather a report of insolverpyfitical themes addressed by
the states when they were in the elaboration sthga insolvency law.

- The World Bank Group (WBG) — Principles for the teys of an efficient
insolvency and of the creditors’ rights (2001, eswed in 2005). Emerged
based on the financial crisis crossed by the emgngiarkets at the end of the
‘90s, at the pressure of the international comnyuM{BG has elaborated the
first barometer internationally accepted, measurthg efficiency of the
creditors’ domestic rights and the insolvency syste

IMF and WBG are international organisations withraad participation of the world
states. The operational activity of IMF and WBG sists of conceiving reports and of
observing the standards and codes. The use of/#hgagions based on ti¥oceduresand on
the Principles was useful in the developing and operative worll an offering efficient
assistance to the member states.

IMF works for supporting the global monetary co@tiem, for providing the financial
security, for facilitating the international tradey promoting a high rate for occupying the
manpower and a strong economical increase, andalseducing global poverty.

WBG is formed of 5 institutions: the InternationBhnk for Reconstruction and
Development (IBRD), which granted loans to the ¢oas with average and low incomes,
but solvable ones; the International Developmergo&gtion (IDA), which granted credits
with no interest to the most poor countries; theedmational Financial Corporation (IFC)
works exclusively in the private sector; the Maltdral Investments Guarantee Agency
(MIGA), with attributions in promoting the foreignvestments in the developing countries,
offering political guarantees; the Internationah@e for Regulating the Controversies in the
Investment Field (ICSID) facilitates the concila@tiand the international arbitrage in disputes
related to the investments.

Having 188 members each, IMF and WBG are amongbiggest international
organisation (ONU has currently 192 members). Tleenbership to IBRD, according to art.
2 section 1 of the own regulation of organisatiad &unctioning, depends on the membership
to FMI, and for being a part of IDA, IFC and MIGAIi$ necessary to subsequently register to
IBRD.

Conclusions
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The slow but steady paced emergence out of theoetical crisis in which the whole
world has collapsed into in 2008 represents anajhaund for an imperative renewal of the
way insolvency is regarded together with a legstatevival concerning bankruptcy. This
tendency needs to be given satisfaction with the cdi the most important specialized
international institutions, better able to dirde harmonisation of transnational legislations.

The European crossborder insolvency mechanism nsmaaifaulty, poor and scanty
one, having major issues on the level or recogmibibprocedures envisioned by the romanian
legislation but not the EC regulation, and vicesaer I'm refering here to the personal (not
corporate) bankruptcy proceedings, recognised &yE(G regulation but not by the romanian
Insolvency law, thus being at risk of undergoingrd&ringement procedure, and to the lack of
concern on the European Union level regarding tte@ngolvency proceedings, Romania
having in effect such law.

Concerning UNCITRAL Model Law on Crossborder Insotey, now it's the perfect
moment to promote the benefits of this legal framwthroughout its members, a step
objectified in a wider implementation of a natiomasolvency regulation having in regard
said model law. It would translate in a better, enefficient arming against future economical
crises, this phenomena having been demonstrateydlisal character.
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Abstract

Ethics is the science of behavior and habits, arikcal study of the principles that
govern practical maters and moral represents ail theans necessary for leaving.

Ethics consists of a number of rules that are stidrg a certain community, rules that
are essential for defining good and evil.

Being a branch of juridical science ethics analypessonal and professional conduit
of the jurist it also manifests attention for ttkie of laws.

Keywords:Ethic, rationality, history, philosophy, ideas, pjmins, concept of justice,
responsibilities, jurists, lawyers, prosecutor, ged,

Introduction

Ethic is a normative, required science, ethic nhesstudied “not only for finding out
what is virtue but mostly for becoming virtué.”

Ethic, one of the most important branch of phildsomitiates itself in solving moral
problems through a cognitive way, by knowing thedyand the evil, by recognizing the duty
each of us has to the society and to each of us.

We cannot speak about ethic without mentioning theee great philosophers,
learners, views of Ancient Greece, that is Socralaton and Aristotel. Even if the theories,
these three great philosophers developed are enesdifferent, the common point we find
even in the contemporary ethic theories is repteseny the fact that happiness, virtue, good
and rationality are included in the philosophicesge about ethic. The Greeks said that, the
individual has to “follow the supreme good whichnist limited to compliance with certain
rules of behavior but it focuses on the constasglgrch upon the himself and by means of his
capacities and the most important quality of thevilual is the reason.”

This way of explaining the world we leave in, ofp&ining and understanding the
human being, that is by rational thought, affectieel entire Western world, including the
theology. As a consequence of this influence, therobjective of the scholars, as School of
philosophy was the combination of reason, callexb dthe natural light” and theology. |
mention here Toma d’ Aquino who said that “reasecdmes a pioneer for theology”

! Daniel Fodoreari,egal Ethics Notes, 2010, Bucharest
2 Toma d;Aquino, About human being and essehdeaideia Publishing house, 1995
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Sf. Anselm, called by the history of philosophye thather of scholars was the one
who included the ontological argument of God, sgymat: “I find evidence of negligence if,
after we managed to have faith, we don’t do out teesnderstand what we thing.”

Ethic creates rules regarding both the behaviotthef individual and the moral
structure of the social life. Ethic analyses situa, cases and all the branches, such as:
business ethics, biotic, medical ethics, intermatiorelationship ethics, media ethics,
environment ethics and so one.

Descartes said that “the laws of nature are sefiicfor explaining the harmonious
composition of natufe We may say, that our laws, the laws of peoplat ith both the moral
and the legal ones, are not sufficient in clarifyiwhether we, the people are formed of
harmony.

The complexity of our problems shows us that what kmow represents almost
nothing from what fallows to find. We can only tiy find out, to know and to know each
other.

We must decide ourselves to think, thought musteed from a sense of life, from
the humanist ethos of joy of life, of curiosity eeding the world and of thirst for certainty of
thought and domination of nature, domination of own spirituality, domination of our own
morality.

It is interesting the contradiction between thengms the people have and the their
actions, between words and deeds.

The rationality is the one which determines usuppsert the “pass of thought” upon
the process of knowing, upon the successive restitiar own judgment.

We live in a society in which each of us may expreis/her ideas, opinions, even if
they are strange. We needed so much time for thishe past, we must not forget that
important people had suffered for expressing tbpinions and thoughts. Some of them paid
expensive price for what they were thinking, evathwheir own life. | give as example the
tragic end of Giordano Bruno, who was burned onstia&e by the Inquisition, it's pressure
upon Galilei.

Let’'s remember about the Charron’s book “About wisd where the French skeptic
urged the readers “ Not to fallow the known roduig, to walk on the blazed trails, never to
judge according to the present opinions, but toichtleem, to create a new road, both in
business and in science and religion.”

One of our desire is “to live as happy as possibléére comes another problem.
Happiness means “something else” for each of ush Ed us has some values, has other
opinions related to everything that surrounds as|ltwe think and do.

In may opinion, nowadays we live a spiritual migathent. Our values have no roots
in the rationality, “the highest morality has nomathe same meaning. The highest morality
has to be a fruit of wisdom, of science and musth®olimited only to rationality, which is
also different from person to person. The rati@taéithos starts from Rationality, relies
always on it, but includes also some other valukghvare not intellectual, but affective and
social.

What is important for our study are the conceptjustice, just and unjust in
comparison to people’s behavior in society, at wand within his/her own family.

Man cannot but inside human society and every spcieeds a structure, order and
discipline, and the actions of people generallyehtov meet a moral needs of the society to
express its valués

® http://tonysss.wordpress.com/2007/01/19/sfantsklm-si-argumentul-ontologic/

* Rene DescartesSpeech about the methode of good thinking andnfinttie truth in scienée Academiei
Romaéne Publishinghouse, Bucharest 1990

® Laura-Roxana Popovicilrept penal. Partea general Pro Universitaria Publishimg House, Bucharest,120
p.12.
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All that is unfair, illegal or not allowed are opgte to the term of just. Justice has to
be seen also as a moral virtue. The name of justoges from the Latin JUSTITIA, which
derives from Justus, which also derives from jugsjwhich means right. The original notion
of jus is religious, meaning involving in a sacfednula, meaning to swear. In ancient times,
the oath was sacred, represented the commitmeantuwfring penalty in case of breaking or
not respecting it.

He legal ethic is a branch of legal sciences whsthdies the individual and
professional behavior of the lawyer. Only by havihg legal ethic he/she may acquire the
respect and the trust of society. Also, the letfatedemonstrates interest for the ethic of legal
rules.

These aspects studies by the legal ethic givesraleaelvantages, such as: the
individual and professional authenticity, avoide thise of corruption in society, creates legal
rules well created from the moral point of viewpmote the ethic in society.

The code of Ethics of the jurists, lawyers, progeg judges, etc establish levels of
behavior in compliance with honor and dignity of fhrofession.

The social reality, the official documents issued tbe national and international
institutions about Romania demonstrate that thdystf ethics has become a present-day
necessity.

The reports of European Union about the Romanigal leystem emphasizes not only
systemic errors but also the fact that the persandlprofessional ethics is focused more on
the economical values than on the moral-ethicakoha better analyze gives the conclusion
that the legal system is the projection of a sgdieg great need of a moral refofin”

There are institutions and organizations that ngr@at efforts to define a desirable
behavior of those who work in the legal system #mel standards are included in some
instruments, such as The Code of Conduct of thdseapply the law (ONU 1979), this code
applies to people with political duties, especialhat of arrest and detention, that is
policemen, prosecutors, judges, officials from Bresons from our country. The articles of
this code say that the responsibilities are exedcier the community, for the protection of
people against the illegal actions, the agentsgofsirced to respect the human rights and to
use force only when it is absolutely necessarykeep the privacy policy of the obtained
information, not to provoke, not to tolerate toguor cruelty, to assure the health of the
arrested people and to prevent the violation cg¢he

The application of the code is encouraged by thdhte guide for effective
implementation of the Code of Conduct of those &pply the law” ECOSOC 1989, where it
is recommended to give maximum importance to seleceducation and forming of the
officials.

It is important to speak also about the Internaticddode of Conduct of the public
agents, UN 1996. By this code, UN declare the @timn as being a problem which affects
the stability and the security of citizens, damatyes democracy and morality, o problem
which prevents the economical, social and politd&telopment. This code is recommended
as an instrument for all the countries to fightiagthe corruption. It includes the general
principles for the conduct of the public agentg, phinciples of prevention of the conflicts of
interest, wealthy statements, codes acceptanceagearent of the confidential information
and involvement in political activities.

Also, the Bangalore Principles (India) 2001 regagdhe legal conduct, where the UN
showed that a serious obstacle in implementatiorarof anti-corruption strategy is the
corruption from justice, the extension of it in th@urts of many countries all over the world,
being carefully examined by specialists who made pnogram to strengthen judicial
integrity. Actually, it is about a code of conddct the judges, but in Romania it is applied

® Transparency International Report
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also to the prosecutors. When the code was detlkbeee were taken into consideration the
main international documents in this field maderstitutions and organizations from various
countries. The code speaks about values as: Indepee, Impartiality, Integrity, Label,
Equality, Competence and Endeavor.

It is necessary to remember also about the Adviddoard of the European
Prosecutors, an advisory body of the Board of Memgsof the European Council, established
in 2005 for to institutionalizing the meetings thegre taken part so far as conferences of the
General Prosecutors from Europe. At this kind oétimg, which took place in Budapest was
adopted in May 31, 2005 an European Guide uponethes and the conduct of the
prosecutors.

The two advisory councils, that of the judges ahd bne of the prosecutors
highlighted that “ For a good administration of tjoe it is necessary to share the legal
principles and the ethic values by all those whakwn this field and are involved in a legal
trial.”

Also, the General Assembly of the European netvodtkhe Legal Council, within the
London Meeting, 2-4 June 2010 appreciates thatCREas as an objective the improvement
of the cooperation and a good understanding betteehegal Councils and the members of
the legal forces from Member States and the acge8tates to European Union and the
assertion of principles and common values at heofigan level in order to concrete the
mutual understanding and therefore the mutual wbaleding between judges within the
European legal space”

Among the introduction of the Report regarding tegal ethics 2009-2010 it is
mentioned that the conduct principles were writsatording to the decision which was
approved at the General Meeting of the Europeanvdtét of the Legal Councils (RCEJ)
organized in June 2007 at Brussels

“The assertion of the professional ethics prinagpler judges strengthen the public
trust and allows a better understanding of the ttadejudge has in society. Traditionally, the
role of the judge is that of solving the conflidig using the law. He has the duty to act
according to the law and it is a guarantee of Het that the judge won’t have an arbitrary
attitude. But, in the European society, the rol¢hefjudge evolved: he is no more limited on
being “the voice of law” but he is also, in a certaase, the creator of law, which implies
responsibilities and rules of conduct consistetihwhis evolution.®

It is important that any professional who worksthe legal system to be concerned
about the development of a balance between thep@mdience of justice, the transparence of
the institutions, the freedom of press and the trigh information for the public. The
professionals from the legal system must understaatithe society has great expectations
and that the protection of independence of justigeal important, it shouldn’t be affected by
pressure and manipulations.
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Abstract

The present article examines the judicial protettad the persons confronted with
the non-application of a coherent legislation attaropean level, during a penal trial,
which can present the risk of generating differstaindards of protection of the right to a
fair trial of the defendant (for the exceeding @shking excessively the judicial procedure,
according to the individual option of every Europestate.

Keywords: reasonable time, presumption of innocence, rigtd tair trial

General considerations regarding the right to a faitrial *

Respecting the fundamental human rights and freedemot only understood as a
condition of legality, but also as an expressiorihaf democratic character of the society as
a whole.

Implying minimum standards of protection and nahfdreated exhaustively, most
of the rights provided by the European Convention the protection of fundamental
human rights and freedofare limited in what concerns the conditions of tetion of
national security, public safety, economic interestcrime prevention although most of
them are of civil or political nature.

Instituted by article §of the European Convention, the right to a faialtinsures
the parties of the trial the guarantee that theights and freedoms will be respected in
court’. Practically, this right offers the parties sevkerguarantees to keeping the

! In Romanian Law, the right to a fair trial is d@sitshed by article 21 in the Constitution (free e to justice)
both in penal and civil matters and by article I0.aw 304 of 2004 concerning the judicial organiaat(the
last amendment happening by Government Decisio66®.of the 4th of July 2012, published in the Roiaa
Official Monitor, Part I, no. 481 of the 13th oflyi2012), according to which All persons are eatitko a fair
trial and the solution of the accounts within rewsue time... In penal matters, the provisions nicle 6,
paragraph 2, Penal Procedure Code, meaning regardfethe procedural phase of the cause, both raimi
prosecution bodies and courts have the obligationdure the suspects and the people involveddrattount,
the specific procedural guarantees, which resoihfa fair trial.

2 The Convention for the protection of fundamentainan rights and freedoms, also known as the Europea
Convention of Human Rights, signed on the 4th of&ober 1950 in Rome, enacted on the 3rd of Septembe
1953 and ratified by Romania through Law no.30/19@garding the ratification of the Convention the
protection of fundamental human rights and freedants the additional protocols of this conventiomblshed

in the Romanian Official Monitor, part I, no. 13bthe 31st of March 1994.

% According to article 6, paragraph 1 any personthasight to a fair and public trial within a reasble time,
by an independent and impartial court, institutgda, which will determine either on the infringent of their
rights and obligations with a civil character, eorthe sturdiness of any accusation in penal madtgamst them.
We find a similar provision in article 47, paragnap of the European Union Charta of FundamentahRig
(2007/C 303/01), in the sense that any personH®sight to a fair and public trial within reasot@time in
front of an independent and impartial court, haalrgady been constituted by law.

* This right is also consecrated by the European iission Green Card, entitled The Procedural Guaeant
given to suspects and people involved in the adcdonpenal procedures in the European Union
(COM/2003/0075, finally accessible at http://eu-8aropa.eu) offering these people the right to jtiekcial
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procedure fair, respectively, the right to a trialithin a reasonable time; the

guarantee of the presumption of innocence of tHerdkant; the right to independent and

impartial court, instituted by law; the right to plicity of the trial; the principle of "equal

weapons " and contradictionality; the right to sike and not self-incrimination of the

defendant; the right to defence, and the obligabbthe courts to motivate their decisions.

The estimation criteria of the E.C.H.R. in the detemination of the
infringement of the right to a trial within a reasonable time

Although it is a theme debated by the Romanianfarelgn doctrind, exceeding the
reasonable time of solving a penal account conietitone of the most frequent heads of
claim brought to the European Court.

Lately, the provisions of article 6, paragraph 1tbé European Convention of
Human Rights, which use the collocation "reasonataee”, although considered a
"minimum limit", separating the abidance and nordahce by the Convention, are easily
replaced by another, respectively "optimum and iptallle term" (quantifiable), which will
also be the new aim of judicial systems, regardiéske fact that it means the common law
courts or specialized couftswe believe that this collocation better idensfithe time
interval when the entire judicial procedure shodklelop because a too fast procedure
would also affect the right of the petitioner tdadr trial, meaning that the term could be
unreasonable due to the haste with which it wagld@ed by the judicial bodies.

The starting poinfdies a quopf the calculation of the reasonable penal terns du
coincide with the civil one. In what concerns theatantee of a reasonable time, timewise,
the moment when the prosecution against a persofficsally stated will be consideréd
this moment may coincide with the date of the drrekthe beginning of the prosecution
or the date of announcement of the indictment,eetpely the date when the prosecution
was officially announced as an official notificatigprovided by a competent authority
who accuses a suspect, therefore, even the deteati@st or execution of a court order.

Those entitled to such a right are natural or lggakons, subjected to pending penal
inquiries, and the period of time, which is consatkpoint terminus of the guarant@bes
ad quem) {is either that of the announcement of a final solutoncerning the accodnt
(be it definitive conviction court orders, remitwt orders, acquittal court orders or
non-prosecution curt orders).

The exceptions to the insurance of guarantees gedvby article 6 paragraph 1 are
the accounts to be revised, in definitive proceslamd also rendition procedutes

assistance of a lawyer, chosen of given ex offittie, right to be assisted by a qualified or toledanterpreter
and/or translator, the protection of vulnerableptepthe right to knowledge of the existence ofrthights and
the right to consular assistance.

® M. Udroiu, O. PredesciEuropean Protection of Human Rights and the Ronmaiidal. Treated,C.H. Beck
Publishing House, Bucharest, 2008, pp. 638-647;hRiTa, The Right to a Fair Trial,Judicial Universe
Publishing House, Bucharest:, 2008, pp. 276-28®itsan,The European Convention of Human Rights. Article
Commentary. Rights and freedomsl. |, Judicial Universe Publishing House, Buclsar005, pp. 533-540; B.
Selejan-Gian, European Protection of Human Righ&gcond edition, Judicial Universe Publishing House,
Bucharest, 2006, pp. 108-120; M. Udroiu, O. PredgReasonable Time of Penal Procedutesw Magazine,
No.2, 2009, pp. 233-241; J-F. RenucEtieaty of European human rights laWamangiu Publishing House,
Bucharest, 2009, pp. 460-470; J. Pratalcélérité et les temps du proces penal. Compamatintre quelques
Iégislation européenne§ompendiu Ottenhof, Dalloz Publishing House, 2¢#}8,251 and these.

® For more details, see: the European Union Prodeare Efficiency of Justice (EUPEJ), entitled haw goal
for judicial systems: processing each case in @imop and quantifiable time-frame", reminded by Mbarca,
The principle of Law in a fair trial, in optimum drpredictable time, in the light of the new Codecofil
procedure, in Law magazine, no. 12/2010, pp. 42-56.

" See E.C.H.M., decision if the 30th of November 20@ account SleZetius versus Lithuania, Paragraph 23-
31. We metnion that all E.C.H.M. decisions in timaterial are accessible on the website www.echirntoe

8 |t holds no relevance whether the person has Hegnitively convicted in contumacy (E.C.H.M., dsicin on
the 9" of September 2003, in the account Jones versubiiited Kingdom; E.C.H.M., decision on the"16f
November 2004, in the account Sejdovic versus)ltaly

® See E.C.H.M, decision on thd' ®f February 2003, in the account Mamatkulov andiuasulovic versus
Turkey, paragraph 80.

202



G. V. Sabu

Although neither has a decisive character, the eano Court of Human Rights set
four estimation criteria, thoroughly analysing eadtount, taking into consideration the
criterion of behaviour of the parties, the authest the importance of the object of the
procedure for the party involved and the criterodrthe complexity of the cause as a whole.

In certain situations, the parties' behaviour, offee claimer's behaviour, may be the
cause of procedural delay, in which case it cannpguted an insufficient diligence in
cooperating with judicial authorities, such as ¢ixeessive change of defenders, the delay in
submitting the written conclusions that are indispeble for the judicial procedure.
Moreover, in the judicial practi¢®it was questioned whether the abusive use of thans
of attack could constitute a dilatory behaviourtleé claimer in the conclusion of his/her
judicial procedure.

Fair trial versus reasonable time

In what concerns the lack of a reasonable time ssan® to the claimer in order to
contest the declarations on which his/her convicticas based, the account Lucéa versus
ltaly is representativé. In fact, N. and C., being found to have a certpiantity of cocaine,
were arrested. On this occasion, N. declared thand he went to the claimer, who was
willing to supply them with a certain quantity adaaine. At first, N. was considered a mere
witness, but then he was interrogated by the attp@as the accused. The claimer and C.
were arraigned for drug traffic and N. was charged different trial for drug possession.
Summoned as a witness in the claimer's trial and dsefendant in a related trial N. used
his right to remain silent. Thus, the claimer contd ask any questions or determine him to
make a statement. In this situation, the Court askedged N.'s refusal to testify and used
the possibility provided by the law, according tee tConstitutional Court, of using the
statements made by defendants in related procedUinesefore, the records of evidence of
N.'s statements to the attorney were read in court.

The claimer was sentenced to 8 years of prisonaainte and the appeal and recourse
were denied.

All ways of attack having been used, the claimedradsed the European Court of
Human Rights claiming that the solution of Italiaaurts was announced violating the
principle of contradictionality.

Examining the reasons appealed to and the docurpeedented, the Court estimated
that any pieces of evidence must, as a rule, berashered in the presence of the defendant
in a public meeting in order to be submitted tooatcadictory debate. This principle, even
if it may have some exceptions, cannot prejudieeright to defence of the claimer. If
a conviction is exclusively or largely based on thepositions of a person whom the
defendant has not had the possibility to interregat to have that person interrogated,
the right to defence is limited in an incompatitlay with the requirements of article 6 in
the European Convention.

In this case, the courts exclusively based on #poditions made by N. prior to the
trial, when neither the claimer, nor his attornedihe possibility of interrogating him.
Hence, the claimer did not have an adequate anficguit occasion to contest the
declarations on which his conviction was basedaA®nsequence, the Court unanimously
acknowledged an infringement of article 6, paragrapn the European Convention.

In another account, - Schumacher versus Luxembduripe claimer was charged for
money laundering through drug traffic. Several stigations were made, especially with
the help of international rogatory commissions.tB® 17" of November 2000, it was settled
that the penal procedure had already been presciiieeause there was no criminal
prosecution made in the last three years.

The European Court considered that, in such a tetuyathe final step of the
procedure is that of the edict of release from orahprosecution so as up to that date, the

10 5ee E.C.H.M, decision on the™af April 2008, in the account Heremans versus Biefy paragraph 17-43.

! See E.C.H.M, decision on the 27th of May 200%h&account Luca versus ltaly, paragraph 31-45.

12 See E.C.H.M, decision on the 25th of November 2003he account Schumacher versus Luxembourg,
paragraph 23-36.
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defendant is waiting for the solution of his/hdefiln regard to the reasonable character of
this duration, the Court ascertained that in thyears' time there has been no act of
procedure, so there was an immense period of wigctf the criminal prosecution bodies;
hence article 6, paragraph 1 was infringed.

The account Ardelean versus Romahialthough a recent account, is representative for
the infringement of the right to a fair trial. Tleaimer, an attorney convicted for fraud,
among others, complained about the duration ottheinal procedure of his file, claiming
that his right to a fair trial within a reasonakbilee had been infringed.

The Court reiterated the fact that the reasongbitit the procedure must be
assessed and interpreted according to the circmossa of each pending cause,
respectively the complexity of the cause, the caisn behaviour, the competent
authorities in question, emphasising that, in cnmhimatters, the right to a trial within a
reasonable time is important so as not to dradn@nstate of uncertainty of the defendant.

Although the length of the trial phase of 2 yearsd @8 months seems to be
unreasonable for the two levels of jurisdictiorg tbourt still estimated that the duration of
the procedure was excessive, despite the facttiigabccount had not been complex; the
first sentence was pronounced five years afterbginning of the criminal prosecution,
the account being suspended countless times angxbeptions of unconstitutionality
presented by the parties suggest a long periodaesipity or inactivity in the account,
hence, article 6, paragraph 1 was infringed.

Furthermore, in the account Mattocia versus ffalihe E.C.H.R. ascertained that the
judicial procedure exceeded the rational durathort, not because of reasons imputable to
the petitioner, but to the national authoritiesoamentioning that not only the nature of the
crime itself catalogues the judicial procedure as@ a complex one (in fact, it is about
the commission of rape), but the complexity of dteount in its whole, under the aspect of
the object and size of the file, the number of éhoxuired and of witnesses to hear, the
number and nature of the crimes (often with a clmmsler character), examinations, and
the duration of procedural acts made by the rogatommission and rendition procedures.

In the account Mitap and Muftiioglu versus TurKethe two claimers, arrested in 1981
and sent to court only the next year for politicimes, were convicted to prison for life.
After using all the attack methods provided by ol legislation, the claimers addressed
the European Court of Human Rights, appealing soakcessive duration of the trial,
respectively over 14 years (out of which the elation of the conviction sentence took
no less than 4 years). The commission acquireddhsons invoked by the claimers and
noticed E.C.H.R., which established that, althotlgh account was complex, there was no
reason to justify such a long duration of the trial

On the contrary, in another account, Idalov verRussia®, the claimer, arrested in
1999 for several offences of organised crime, iradkn court, among others, that the
duration of the trial was excessive, the hearirgjadppostponed by the court repeatedly and
baselessly. Meanwhile, the culprit state claimeat the adjournment of the hearings was
reasoned, given that they confronted the healtbribgaition of one of the defendants, the
account being a complex one.

Although the European Court acknowledges the coxitgld the account, it reiterates
the fact that the duration of the procedure muses&tmated according to other criteria,
respectively the conduct of the claimer and thehauiies in question, and the claimer's
stake in the pending litigation. The Court notit¢kdt the claimer had been arrested in June,
1999, and the definitive sentence was given in N2@@4. As a result, the duration of the
procedure was of 4 years and 11 months but thetidaraf the procedure in this account

13 See E.C.H.M, decision on the 30th of October 201 2he account Ardelean versus Romania, paragfaph
85.

1 See E.C.H.M, decision on the 25th of July 200@h&account Mattoccia versus ltaly, paragraph 7.3-8

!> See E.C.H.M, decision on the 25th of March 198@he account Muftuoglu and Mitrap versus Turkey,
paragraph 29-37.

' See E.C.H.M, decision on the 22th of May 2012hi#account Idalov versus Russia, paragraph 165-192
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was largely due to the claimer's postponements. @uapproximately 40 hearings in
Court, 11 of them were due to the claimer, whicbhveh that he was not fully diligent for
the expedience of the procedure. As a consequeheeCourt established that article 6,
paragraphl was not infringed.

Furthermore, in the account Boddaert versus Beltfiutine European Court, examining
the account and considering that in regard to thjeative difficulties of the process, the
defendants' attitude of disturbance of the judidiatlies’ inquiry, the discovery of new
facts, the gravity of the crimes committed, hasrumeusly decided that there has been
no infringement of the right to a fair trial.

This was also the solution in the account Nevskayaus Russtd where, after having
made an ensemble assessment of the circumstandég aiccount, the Court estimates
that the reasonable time has been respected, ddbgitfact that the claimer cannot be
compelled to actively cooperate with the judiciatteorities and not all methods of attack
have been used having the domestic legislatiomdéig his/her interests.

Substitutes for conclusions

1. Both jurisprudence and the doctrine in the maggtimate that the determination of
the reasonable duration, although being considemeimand of expedience of the trial, may
sometimes create certain difficulties of interptieta

2. Skimming over the small jurisprudence cataloguacerning the field of
application of article 6, paragraph 1 of the Coriwen we can easily notice that the
excessive duration constitute a major problem instmoember states, characterised by
either passive or inactive behaviours of the autiesy by repeated adjournments of
hearings, of competence refusals, procedure vates,

3. Therefore, the infringement of the guaranteetlod right to a fair trial by
exceeding the reasonable time of penal procedwedue to commissive or omissive
behaviours of the states and those that have nen le&ectively improved in national
courts may be submitted to the European Court ah&tu Rights, a court that can grant a
fair reparation.
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Abstract

The purpose of this paper is to analyse the legath&éwork of liability of the president
in Lithuania. The particular interest for this mdds due to the fact that Lithuania was the
first and only (until this year) European Union nisn country where the procedure of
impeachment of the President was finished by hsidisal. More specifically, in 2004,
Rolandas Paksas became the first European presidéot was dismissed as a result of
triggering the constitutional impeachment procegdin

In the present context, when the liability of theads of State is increasingly
guestioned, the Lithuanian case is worth being edaknd known, because it represents a
benchmark for all those who are preoccupied, thecaily or practically, by this matter.

Keywords: president, immunity, liability, impeachment, disals

Introduction

Following the declaration of independence from t8eviet Union, Lithuania
adopted a constitution in 1992, which set up aaratated semi-presidential regime.

According to Article 78 of the fundamental law, tread of the Lithuanian state is the
president, elected by universal, equal and diredgfrage, for a five-year term. In order to
fulfil his duties, which are quite numerous andulaged by Article 84, the President issues
decrees, among these only that of appointing ardllieag the diplomatic representatives,
conferring the highest military ranks, declaratitre state of emergency state and granting
the Lithuanian citizenship. All these decrees shalcountersigned by the First Minister and
by the appropriate Minister.

[. The immunity of the Lithuanian President

During his office, the president enjoys immunityrtidle 86 stipulating that his
person is inviolable: he cannot be arrested andsltmdl not be held criminally or
administratively liable.

The protection of the presidential office requiegsially the avoidance of the impunity
of the President himself, while his acts or condufttlfilled or shown throughout his tenure,
appear clearly incompatible with the normal exer@ad dignity of his office. The President
shall not be prevented in any way to perform hfgef instead the person holding the office
must be submitted for dismissal if he does not quenf his duties or if he performs it
inappropriately. Thus, assuming that a Presidertases the powers of his function for
purposes or limits other than those establishetthé&y onstitution, the enjoyed immunity may
be rebutted by training its liability accordingpgmcedures defined by the Constitution

! p. Ségurla responsabilité politique. Que sais-j@JF, Paris, 1998, p. 17.
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This possibility is perfectly illustrated in the seaof the President of Lithuania,
Rolandas Paksas, subject to impeachment procedadi2g94.

[I. Regulation of the liability of the Lithuanian P resident

According to the same Article 86 of the Constitntwf Lithuania, the President of the
Republic may be removed from office, before the efhthe term, only for serious violation
of the Constitution, breach of the oath he took nvhe was invested, or when it transpires
that a crime has been committed. His removal velldecided by the Lithuanian Parliament
(Seimas), as stipulated by Article 74 of the Caustin and widely regulated by the Statute of
Seimas, Part VI, Chapters XXXVIII and XXXIX, Artles 227-243.

Therefore, we find ourselves in the presence aélaility that has a constitutional
nature and that was triggered both for seriousatimh of the Constitution or breach of oath,
and for committing any punishable acts by the arahlaw.

According to Article 74 of the Constitution of Litania, the President of the Republic
(...) may be removed from office, by a majority3s% of the total number of the legislative
assembly, as stipulated by the removal proceedagdated by the Statute of the Seimas.

The impeachment is initiated on the proposal deast 1/4 of the members of the
Seimas, and where there is a suspicion that theidemet had committed an offense, the
Prosecutor General shall promptly inform the Seinksaring this, the legislature shall form
a special commission of inquiry, which will be cooged of a maximum of 12
parliamentarians belonging both to the power angdospion, according to its political
configuration. Once with the formation of the coresion, the Seimas shall also appoint its
chairman and vice-chairman, and shall set a deadlin completing the parliamentary
investigation (Article 232 of the Statute of tharBas).

The sittings of the special investigation commisssball be held behind closed doors,
but all discussions will be recorded in writing bye secretary of the commission. The
arguments and explanations of the President shdlidlard, the witnesses shall be questioned,
any evidence that seems appropriate shall be peddexperts and specialists shall be invited
if necessary. The representative of the Presidwalt be entitled to attend all the sittings of
the commission (Article 233 of the Statute).

The chairman of the Commission or another memb#roaised by him shall inform
mass media about the course of the investigatiotic{& 234 of the Statute).

The report of the special investigation of the cassion shall include, mainly, the
Commission proposal on initiation the impeachmenteedings, the concrete circumstances
of committing the indicted felony, the explanatiafshe President of the Republic (Article
236 of the Statute). To be approved, the reporttrmest the vote of half plus one of the
commission members and, then, must be signed bghthienan and the vice-chairman of the
commission.

The approved report and any other relevant docwsneimall be submitted by the
commission to the president of the Seimas in otdebe presented to the plenary of the
representative assembly, at the next meeting.

If the Seimas, by the majority of vote of the prasmembers, approve the report of
the special investigation commission which conctlutlet there are no grounds for initiation
of impeachment proceedings, or, does not approgedport that pronounces in favour of
impeachment, it shall adopt a resolution of conicigdhe investigation proceedings. Also,
the Seimas may decide on completion or restoratibthe investigation by the same
commission or by a new one appointed for this psep@rticle 238 of the Statute of the
Seimas).

Conversely, if the Seimas approves by a majoritytled vote of the present
parliamentarians the report of the investigatiomgossion that is favourable to start the
impeachment proceedings, it shall adopt a resalwifanitiating the procedure and request,
in writing, the Constitutional Court to expressafsnion in that case.
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Theimpeachmenprocedure against the Lithuanian President willtiocore its course
only if the Constitutional Court decides that tlenerete actions of the head of state are in
conflict with the Constitution, or, more precisellgpse actions had as result a serious breach
of the provisions of the fundamental law, breachhef investment oath in office or a felony
(Article 238 of the Statute of the Seimas). If g@nclusions of the Constitutional Court
establish that the concrete actions of the Presaitenot infringe the Constitution, the Seimas
shall adopt a decision to stop the dismissal pnaeeArticle 240 paragraph 7 of the Statute).

Taking note of the approval of the Constitutionalu@ to continue the procedure for
dismissal, the Seimas shall determine the datdekitting to discuss the charges that are
made to the President. It must be informed in ngif the date of the debates.

The president will have the right to take parthe sitting of the Seimas in person or to
nominate a representative. Also, he will be ertitle more lawyers, whose names must be
communicated with at least two days prior to angrivey, so that they can be invited in
writing to the Seimas sitting.

On the occasion of the hearing, the President amdldfenders may offer evidence
considered to be significant for the constitution@sponsibility by the members of the
legislative assembly. If the President and his migdées do not present themselves to debates,
without a serious reason, this situation does eptaesent an impediment to the development
of the case.

The Seimas sitting that will question the dismisslathe President of the Republic
shall be public, being transmitted by radio andamat television (Article 240 paragraph 2 of
the Statute of the Seimas). The debates are opmne Chairman who will read a report on
the findings of the Constitutional Court. Only &trong reasons he can decide to postpone the
hearings.

The President of the Republic has the right to lspedhe Seimas, or, upon request,
one of his lawyers will speak. The chairman of ghitthg and the defenders will be able to ask
guestions. The members of the Seimas will be abkesk questions to the president or to his
lawyer only with the permission of the Chairman.

The hearings will conclude with a final statemeifittioe impeached President.
Subsequently, the members of the Seimas will be @blspeak, according to the ordinary
parliamentary procedure.

After completing the discussions on the removamfroffice, the President or the
Vice-President of the Seimas shall present to Hregmentarians a draft resolution for each
charge separately, which shall contain the conchssiof the Constitutional Court, the
decision of dismissing from office the Presidentltd Republic, as well as the information
that the resolution will produce effects from thay af its publication in the mass media.

The resolution on dismissal of the head of statié lva taken if 3/5 of all Seimas
members votes in its favor. The President shalliéeemed dismissed from the moment the
resolution has been published in mass media. Ao will have to undertake the
responsibility for the offences committed underioady criminal laws (Article 242 of the
Statute of the Seimas.

[ll. The case of Rolandas Paksas

The Lithuanian mechanism of liability of the Presitiof the Republic has a particular

importance given the fact that there was held itst impeachmenproceedings concluded
with the dismissal of the head of state in Europe.

In 2003, shortly after his election as PresidemiaRdas Paksas began to be suspected
of links with the Russian mafia. In particular, ttaet that drew the attention was that Paksas
granted, by "exceptional" decree, the Lithuaniaizenship to Yuri Borisov, president of
Avia Baltika company, who previously donated $ €00, for his presidential election
campaign. Notified by the Seimas, the ConstitutioBaurt stated that the Lithuanian
citizenship granting decree contradicts severalstittional provisions (Articles 29
paragraph 1, 82 paragraph 1 and 84 paragraphh2liyle of law and the law on citizenship.
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Even so, in December 2003, eighty-six members @fS&imas signed the proposal of
initiation the impeachment proceedings of Presidemitsas. According to the Statute, the
Seimas decided to form a special investigation c@sion to verify the reasonableness and
seriousness of the charges brought to the headatd, sand to determine if, indeed, the
initiation of the impeachment proceedings is appeded.

On 19 February 2004, the special investigation casion concluded that some of
the charges brought to the President were foundeldsarious. It recommended to the
Seimas to start the impeachment proceedings, wiappened on the same day. So deciding,
the Seimas asked the Constitutional Court to dewidether the deeds of the President of the
Republic had as result the violation of the fundatalelaw.

The decision of the Constitutional Court of 31 M2304 established that the head of
state was guilty of serious violations of the Cdnsibn, as well as the breach of the
constitutional oath submitted on his appointmenethe following facts:

- granting unlawfully the Lithuanian citizenship tao Borisov by Decree no. 40, as a
reward for the financial support;

- disclosure, knowingly, of some state secrets tostrae Y. Borisov, including the
actions of the state institutions of investigatihg business man and the tapping of his
telephone conversations;

- use of his official powers in order to influence tthecisions of the management of a
private company so as to provide material bengdifgeople close to him.

On 6 April 2004, the Seimas decided to dismissptesident in office for serious
infringements of the Constitution, noticed by then&titutional Court.

Subsequently to the dismissal, Paksas expressedntastion to run for the
presidential elections, as consequence of the egcahthe office in the manner shown
above. In response to this action of Paksas, thm&gseamended the law on presidential
elections, inserting a provision that prohibite@ fersons dismissed from office by the
Seimas, as a consequence of impeachment procegtiinhe elected as President of the
Republic for 5 years after their removal from offic

Following this amendment, the Central Election Cottea refused to register Paksas'
candidacy in the presidential election. Howeveg 8eimas has asked the Constitutional
Court to review the constitutionality of the amerathbrought to the Election Law.

By its decision, the Court held that it was comsiinal to prevent the presidential
candidacy of a person dismissed from public offind, it was unconstitutional to stipulate the
time of 5 years for prohibition. So deciding, thenGtitutional Court underlined that a person
who was removed from the office of president f@eaous violation of the Constitution or for
breach of an oath, should not ever be elected esident of the Republic, member of the
Seimas and should never be able to hold any poffice for which it was necessary to take
the oath prescribed by the Constitution.

Paksas's dismissal for the incriminating factsldstiaed by the Constitutional Court
had consequences in the criminal proceedings,liacking immunity, the former president
was indicted for disclosing classified informatias a state secret. The Court of Vilnius
acquitted him in October 2004 for lack of evidentet, this decision was invalidated by the
Court of Appeal, which found Paksas guilty, but dimt applied him any criminal penalty,
holding that the dismissal from office and prohdatof running for a public office involving
the provision of an oath were sufficient. In DecemB005, the Supreme Court of Lithuania
quashed the decision of the Court of Appeal, canfig the acquittal solution given by the
Court of Vilnius.
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In 2011, the European Court of Human Rights hasdothe life ban to run for a
public office applied to the former President Rolas Paksas being disproportionate and thus
contrary to the European Convention on Human Rights

Concusions

The Lithuanian example confirms the trend of reafing the liability principle of the
heads of state, as well as the identification comeeof a more precise and effective
correlation between the powers held and exercigettid head of state, on the one hand, and
his responsibility, on the other hand.

In Lithuania, the breach of legal and constitutigravisions, the abusive exercise of
duties, led to the impeachment of the PresidenthbySeimas, the Lithuanian Parliament and,
subsequently, his judgment by the Constitutionaui€oThe sanction imposed by the
Constitutional Court of Lithuania was a politicaleo the dismissal, which, however, did not
rule out in principle the application of other pkis, civil or criminal. Only the penalty
infringing the exercise on voting rights, partialyathe right to be elected to public functions
applied to the ousted President is considered abursithe legal vision of the European Court
of Human Rights.
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Abstract

The new Hungarian Criminal Code came into forcet jtecently. This paper is
analysing the trichotomical system of sanctionssénf the most important penalties of the
Criminal Code and highlighting on their possibldeets and expectations towards a new
penal policy.
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Introduction

In this paper | attempt to give an overall viewtlod Hungarian system of punishments
and to describe recent changes in the penal poltag. interesting to examine and compare
the similarities and differences between the Huragaand the Romanian system of penalties.
Both countries are members of the European Unian,ttee same international legal
background offers the framework for the constructof the fundamental principles of
criminal law. Such documents are the two most pmemt ones, namely the International
Covenant on Civil and Political Rights and the Buean Convention of Human Rights and in
general any requirements arising from the EU mersiner

On July 1, 2013, a new Criminal Code came intodorsn analysis of this Criminal
Code shows the directions of penal policy which\aikd not only in HungaryWriting this
article | used the justification for Law number 10gear 2012 as a source.

The Hungarian system of punishment is traditionalalistic, which means that it
allows the use of punishments and measures sinealtesty. The system of sanctions can be
characterized by a trichotomy, including penalte@dy one attainder, and measures. Penalties
can only be applied when the culpability is dedar common feature of these measures is
that for their application it is sufficient to ebtish the unlawful conduct, so they can be used
even against a person who can not be punishedsgaengal aspect of the actions is that, in
contrast to penalties, their application neverltssa a criminal record.

Changes in penalties have two directions in the @eminal Code. On the one hand,
there is an aggravation in the increase of the laamel upper limits of imprisonment, in the
increase of the duration of community service, €w.the other hand, new and more lenient
sanctions appear such as prohibition from visitspgrts events, “digital confiscation”, or
permanent inaccessibility of electronic data, asplration work. Criminal policy runs on a
dual gauge in Hungary. On the one hand it can heackerized by a rigor against perpetrators
of outstanding fixed-weight crime, recidivists, andlent multiple recidivist offenders, and
the evaluation of multiple sets also became maiagent as well, as a result of the recent
changes. In the cases of perpetrators of low-wetghtes, first offenders, and occasional
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offenders, there are more lenient sentences, andgplication of alternative punishments and
sanctions and restorative sanctions appear to avpidsonment.

With regard to the acceptance of certain conceptsustice, the authors of
international criminal policy literature are basigarganized either around the retributive or
restorative approaches. One school of thought ibver@refers criminal threat and repression
(i.e., they pay less attention to the victims’ sid#ile they support the use of imprisonment
as widely as possible on the perpetrator’'s siddjilenthe other turns to reparation and
alternative sanctions provided to the victim, prgipg solutions such as diversion, various
solutions for reparation, discretionary prosecuytiemmd mediation (agreement between victim
and offender).

Penalties in the new Criminal Code

In the list of penalties below | attempt to show thasons and expectations behind the
new penalties in a nutshell.

a) imprisonment

Imprisonment can actually continue for life or farspecified period of time. The
shortest duration increased to three months, thget span is twenty years, twenty-five
years in case of the existence of further condstidine upper limit of the frame line increased
as well.

b) the incarceration

The new Criminal Code introduced the legal institutof incarceration as a new way
of penalties. Incarceration is a penalty resulimgmprisonment, it is appropriate in cases
when short-term detention is also available for pugpose of punishment. It is mainly
applicable to those to whom other penalty is imficat regarding their personal
circumstances or property.

C) community service

Work of public interest is done for the benefit tie community without
remuneration, the offender’'s consent is still usasary. The new law aggravates the previous
regulation, the minimum amount of community servigdorty-eight hours, the maximum
rate is determined by three hundred twelve howstead of three hundred forty-two hours.

d) fine

Fine is the most commonly punishment used penatyHiungary. It has double
advantage, since on the one hand the offender mtefall off from work, nor breaks away
from family, on the other hand, it is a source méame for the state, as opposed to other
penalties. As an important change, that the new rieduces the lower limit of the daily
amount, while increases the upper limit.

e) professional disqualificatiorend

f) disqualification from driving

There were no significant changes concerning tequdilification from driving in the
New Criminal Code.

g) expulsion

Expulsion restricts the right to choose the placeesidence, the expulsed person must
not stay in the settlement, part of the settlementpart of the country determined by the
court. Thus it has a protective purpose, servirggpitevention of re-offence, aimed to correct
the criminogenic nature of the area. It can be ®egono longer just next to imprisonment,
but also independently, in addition to other peeslt

h) prohibition from visiting sports events

The new Criminal Code passed the prohibition froisitimg sports events among
penalties, which can be imposed separately or ditiad to other penalties. This punishment
is intended to curb the recently proliferated pheanon of sport hooliganism. If the offender
commits the crime during a sport event, on the teagr on departure from a sport event, the
punishment can be applied. It can cover sportstevainone or all branches of sport of as
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well. The offender can be prohibited from a spensnt organized by any sport federation,
under any branch of sport, any sport facility. Téwurt determines the prohibition in a
sentence. The minimum period of prohibition is gaar, the longest span is five years.

1) expulsion

This penalty can only be used against offenders arbanon-Hungarian citizens, that
Is, only against foreign citizens or stateless.

(2) Additional penalty: prohibition from public aifs.

Prohibition from public affairs includes two typed sanctions, on one hand it
deprives the prohibited person from certain rigbts,the other hand, it prohibits them from
the acquisition of certain rights under its dunatio

(3) These punishments can be inflicted simultangous

As we can see, the Hungarian penalty system hasrimore stringent, the span of
the inflictable penalties has increased. We caremisa parallel trend in recent years in
respect of the imposed sentences namely that fiieeagon of the law is more stringent, and
penalties are more severe, too.

The principles applied during the codification pss of the New Criminal Code can
be characterized by the idea expressed in theoRtatbf National Cooperation that the
“strictness of legislation, the increase in theniseof penalties, the more frequent use of life
imprisonment, and the protection of victims willrbuthe offenders of crime, and make it
clear to all members of society that Hungary isaparadise for criminals.”

Consequently, the Government’s primary objectiviise-establish order in Hungary
and to improve the citizens’ sense of security.oAl tfor this is if strict laws are made to
guarantee protection for every law-abiding citizesjle offenders have to expect effective
and dissuasive punishments.

One of the main expectations of the new Penal Geddrictness which does not
necessarily mean only an increase of the itemdinfitit the more pronounced presence of a
crime-proportionate criminal attitude of the lawgea at the expense of both the specific and
general principles of prevention.

We must not forget that, just like other policiesminal policy is a means of high
politics. Politics, according to the well-known ohafion, is the science of acquiring and
retaining power. It has therefore dual objective, tbe one hand making professionally
thought-out decisions that lead to the future, lo& dther hand, just like any other tools of
politics, it has to help in bringing more votestla¢ end of the cycle. This does not always
serve thoughtful, professionally based decisiomnduhe permanent reform of the criminal
law, but, on the contrary, it supports spectacsidutions, which carry clear, simple messages
for as many people as possible.

It is not a phenomenon experienced in only Hungdrgt in many cases the
government raises the tools of criminal law to eobocial and economic problems as if it
were suitable to solve such problems.

Conclusions

The situation of penal policy is not simple. SeVexgposing forces influence it at the
same time. First, as a result of the declining sefisecurity in the society, there are powerful
social expectations to aggravate punishments, aridctease the duration of punishments,
while, on the other hand, professional criticismamg to preserve the basic criteria of
professionalism, the urge to fulfill the harmoniaat requirements arising from the EU
membership, and, perhaps most importantly, thecosepower of the limitation of financial
means. Punishments are becoming more stringentpdpalation of prisons is increasing,

! See: justification for Law number 100 / year 2012.
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even though we know from Beccaria that it is nat theight of punishments, but their
unavoidability that is really deterrent. It is alaowell-known fact that a 25% increase in
prison population results in only 1% decrease envblume of crime. It is largely accepted in
democratic countries that the punitive power isamahipotent, only a tool, which, if based on
public consent, may contribute to the strengthewihgocial peace. Thus, criminal law is not
the exclusive means, nor is the most importantitotte fight against crime.

With regard to the applicability of the new sanoipAttorney General Péter Polt held
that, according to international experience, th@saiand principles are correct, and the
question how these legal institutions will functiorpractice, life will decidé.

2 http://hvg.hu/itthon/20130209 Polt Peter a_ buntimsesi torvenyt is
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Abstract

With the aim of combating the delinquency phenomedy means of the provisions
of art. 286/2009, regarding the Penal Code, it disrsified the general background of
complementary punishments, which can be appliethaf main punishment established is
prison or fine payment. Therefore, is to be chamged the judicial nature of the expulsion
measure, becoming complementary punishment by amglge rationality of applying this
sanction.

Keywords: penal liability, sanctions, safety measure, mainnighments,
complementary punishments

Introduction

For the proper performance of the activities in famcollectivities it is necessary to
respect the general behavior rules. In general, pkeeple’s attitude towards the legislative
imperatives it manifests on the line of respecting judicial rules within a conformation
judicial report. The efficiency of the penal juditrules is assured by their application and by
the way in which the persons, who committed inibast by breaking the provisions of the
judicial rules, are brought to book for the inframts committet

Within the penal right judicial report, it is estisbed the penal liability in the forms
and modalities foreseen by law, in terms of theetgb infraction committed, the level of
social danger implied by the infraction and alsdhmy particularities of the perpetrator

With the aim of combating the delinquency phenommertds necessary, firstly, to
combat the causes which generate the delinquereryopienon and also the conditions which
favor this phenomenon. This implies, of courseetort from the company, so that the entire
judicial-penal regulation to assure the preventércommitting dangerous deéddoth by

! Gheorghe Nistoreanu, Vasile Dobrinoiu, llie Pasalexandru Boroi, loan Molnar, ValeticLazir, Drept
penal. Partea genera) Europa Nova Publishing house, Bucharest, 19978¢pCostid Bulai, Bogdan Bulai,
Drept penal. Partea general Universul Juridic Publishing house, BucharestD7Z20pp. 282; Constantin
Mitrache, Cristian MitracheDrept penal roman. Partea genedial Edition VIII reviewed and enlarged,
Universul juridic Publishing house, Bucharest, 2042 181

2 Gheorghe Nistoreanu, Vasile Dobrinoiu, llie Pasalexandru Boroi, loan Molnar, ValeticLazir, Drept
penal. Partea genera) Atlas Lex Publishing house, Bucharest, 1996 344.

® See Maria Zolyneadrept penal. Partea general Vol. I, “Chemarea” Foundation Publishing Housasi,
1993, pp. 803
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conformation and also by constraint for those wbmmit such deeds. On this line, the
application of the judicial-penal regulations arehal policy of the state should contribute to
the decrease of the delinquency at reasonables|ipribtection of the social values, which fall
under the incidence of penal law, to provide thien§j of safety and social protection for all
members of sociefy

In the penal right, the sanctions are very impdrtheing regulated in one of the three
fundamental institutions of the penal right, witte tinfraction and penal liability, the doctrine
in domain considering the sanctions as represengvigentially, the effect of penal liability,
and this, at its turn, is the judicial consequenéehe infraction commission.These are
essential means of achieving the goal of the p&wal contributing to the defense of the
fundamental social values of the society agairfsadtions, representing also instruments for
achieving and reestablishing the rule of fam terms of the persons who committed deeds
foreseen by penal law, with all afferent threaty ancompanies the background of penal right
sanctions, the sanctions represent inevitable coesees of their dangerous conduit and they
aim to provide their constraint and decrease onlittee of respecting the provisions of the
penal right ruled

In order to achieve the goal of the penal lawh@ Penal Code are regulated several
categories of sanctions. In terms of some variagpexific to the delinquency phenomenon,
namely the type of infraction committed, the les€kocial danger implied by the infraction,
the person and perpetrator’'s conduit, the penak sgnctions, in the course of time, met a
continuous diversification, so that in present @ntains three categories of penal right
sanctions: punishments, educational measures &ty sseasure’s

The appearance of safety measures in Romaniaat legislation is relatively recelfit
and although it has a juridical feature that idedédnt and controversial in the field of study, it
had occupied an important and relevant role of gméwn™. As in the penal legislation of
other countries, the safety measures didn't occuamew field, also the older penal laws
contained sanctions with a preponderant prevemtta although their existence in the Penal
Code didn’t represent safety measures, but theye wensidered either complementary
punishments, or consequences of condemnation

Being relatively recent, the first stipulationstire law text regarding safety measures
can be found in Stirbey Penal Code, from 1850, wherder the collocation “place under
police supervision” it was regulated a safety mestdu

“ See Alexandru BoroDrept penal. Partea general C.H.Beck Publishing House, Bucharest, 2008, p.17

® See Vintili Dongoroz and collaborator&xplicatii teoretice ale Codului penal romamol. I, Academia
Republicii Socialiste Romania Publishing House, Barest, 1970, pp. 19; CostiBulai, Bogdan BulaiManual
de drept penal. Partea genedialop.cit., pp. 284; Gheorghe Nistoreanu, Vasile fraiu, Alexandru Boroi, llie
Pascu, Valerit Lazir, loan MolnarDrept penal. Partea generglop.cit., p. 343

® See Gheorghe Nistoreanu and collaborafrspt penal. Partea generglop.cit., p. 404

" See Vintih Dongoroz,Drept penal(republication of the edition from 1939), Romaniassociation of Penal
Sciences, Publishing House of Tempus Company, Bash&000, p.456; Alexandru Bor@irept penal. Partea
generali, op.cit., pp. 329; Constantin Mitrache, Cristiaritrathe, Drept penal roman. Partea genedialg"
Edition reviewed and enlarged, op.cit., p.182

8 Alexandru Boroi,Drept penal. Partea genewal op.cit., p.329; Constantin Mitrache, Cristian fdithe,
Romanian Penal law. General sectidfi Blition reviewed and enlarged, op.cit., p.181

° See Alexandru BoroiDrept penal. Partea genergl op.cit., p. 331; Mihai Adrian HotcaCodul penal —
comentariisi explicaii, C.H.Beck Publishing House, Bucharest, 2007, di6; €onstantin Mitrache, Cristian
Mitrache,Drept penal roman. Partea gene#a8" Edition reviewed and enlarged, op.cit., p. 183

19 See Costit Bulai, Manual de drept penal. Partea genefahLL Publishing House, Bucharest, 1997, pp. 585
1| aura-Roxana Popovicilrept penal. Partea genergl Pro Universitaria Publishing House, Buchares1,120
p. 348.

12 See Vintih Dongoroz and collaboratorBxplicaii teoretice ale Codului penal romanol. Il, op.cit., p. 277;
See Viorel Pgca, Masurile de sigurani -sangiuni penale Lumina Lex Publishing House, Bucharest, 1998,

pp.97
1% See Viorel Pgca, Masurile de sigurani -sangiuni penale op.cit., p. 97
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The safety measures were not regulated, eveneirPémal Code from 1884 but it
was established, at the art'3%he special confiscation as complementary punéstinAlso,
by means of the provisions of art. 62, it was togtid also as complementary punishment, the
action by which mentally incompetent persons whmmitted penal crimes were sent in a
monastery, all these becoming afterwards safetysarea.

If the Penal Code from 1864 do not contain inl#ve text provisions regarding safety
measures, we can tell instead about the Penal ftmtel 936 that is one of the first European
panel codes which regulated the aspects relatsdfedy measures, totally, as a result of the
influences specific to the inter-war pertdd

In the Penal Code from 1986 the provisions regarding the safety measures are
presented under Title IV ,Safety measurésThe principles according to which the safety
measures were taken, contained aspects relatdte taéntification of the existenas an
infraction and concerning the danger status in rcega which it was established the
application of a safety measure, confirmation ttte# concerned person committed the
infraction and the real fear that new penal deeitie committed”.

In Chapter |, named “General provisions”, at &@°, there were foreseen by the
legislator the conditions of applying the safetyasiges, these were either coming with a
punishment, or they were pronounced by themselVbese were pronounced only if the
judge determined the danger status of the law-lereak

In Chapter I, named “Different types of safetgasures”, by means of the provisions
of art. 71, from the Penal Code, it was describgdhe legislator the types of the safety
measures, being regulated a number of 15 safetyures of which we mention also the
expulsion of foreign nationals, and within the &actVIll, at art. 79, it was regulated the
safety measure afferent to the expulsion of foreigtionals, situation in which the court
could forbid by conviction sentence the staying Romanian territory, temporary or
permanently, of the law-breaker with foreign naéloty, guilty of a deed qualified as crime or
delict, and after the expiration of the punishméms, convict was expelled.

In the Penal Code from 1988 concerning the safety measures, in regard to the
provisions of the Penal Code from 1936, about gafetasures, the legislator’s intention was

4 published in Official Journal (OJ) Part |, on Qo 30" 1864

15 Art. 37 of the Penal Code, from 1864 -,,Judges$ el able to order the confiscation of: the thietehents
produced by crime, delict or contravention; thiedsments which were used or with which it was ideshto
commit an infraction, if these things/elements w#long to the infraction’s perpetrator, or to ananplice; the
descriptions, images and figures which would indidhe elements of a condemnable action: for thislli also
order to destroy all samples/copies which are tdoied, and also the packages, formats or printelware
aimed to reproduce them. The confiscation and detstn will be partial, when some excerpts or sqrags of
packages, formats or prints will be against the'law

18 According to the resolution of the Internationaln@ress on Penal Law in Bruxelles, form 1926, unter
title,,La mesure de surete doit-elle se substiaulker peine, ou simplement la completer?, the astieihdountries
are asked to foreseen expressly the safety meaasresmplementary means to combat the delinqueney -
Actes du Congres International de Droit Penal Bltage 1926. Compterendu des discutions, citated/ioyel
Pagca,Mdasurile de sigurani -sangiuni penale op.cit., p. 98.

7 published in OJ no. 65, on March™B936.

'8 The safety measures are regulated in the Pena €och 1936, in Book | ,General provisions”, atI&ilV
named ,Safety measures”, in Chapter I, Il and IIl.

%C.I.Ratescu, l.lonescu-Dolj, 1.Gr. Pet&mnu, Vintii Dongoroz, H.Aznavocian, Traian Pop, Mihail
Papadopolu, N.PavelescGodul penal Carol al ll-lea annotated, vol. |, general section, Socec Publish
House, Bucharest, 1939, pp. 170-175.

20 Art. 70 of the Penal Code from 1936 -,,Safety mezsare applied only by court, coming with a panient,
except for the cases foreseen by law, when theymeounced also by themselves. They can be praedun
only if the judge determines the danger statub@iaw-breaker”.

! The Penal Code was adopted by means of Law nd948/ published in OJ no. 79-79 bis, in Jun® 2469, it
was subsequently republished in OJ no. 55-56, ail 28 1973 and once again republished, according to Law
no. 140/1996, in OJ no. 65, on May™MB997.
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to separate the educational measures applicabt@rnor law-breakers from the other safety
measures. Also, it was replaced the nationality criteriohish enabled the action of taking
measures in terms of the persons with no natigndiat who were staying in the country,
harmonizing therefore the provision of the art. Irltgarding the extension of the principle of
penal law personality foreseen in art. 4, fromPeaal Code.

In present, the expulsion measure is regulated bgns of the International Pact
regarding the civil and political rigtts the Additional Protocol to the European Conventio
concerning the transfer of convicted persons, agbpt Strasbourg, on October™ 8997,
the Protocols 4 and 7 to the European Conventiowaroing the human rights defense and
the fundamental libertiés

Also, on internal background, the expulsion meassireegulated by means of the
provisions of the Government Emergency OrdinancB@¥ no. 194/2002, regarding the
regime of foreign nationals in Romania, in Sectdoof Chapter 5, concerning the “Regime of
removing the foreign nationals from Romanian teryit, and as a measure of constitutional
order, the expulsion is foreseen in the provisiinart. 19.

The safety measure of expulsion, according to tloeigions of art. 117, from the
Penal Code, stipulates the interdiction of staymghe country of the law-breakers, foreign
citizens or stateless persons, with no residen&omania, in case they represent a danger for
society.

The danger status which imposes the applicatiothisfsafety measure results from
the connection of two factors: deed (infraction)nooitted by the foreign citizen and the
personal status, socially dangerous of the lawkenéa

The incrimination character of this measure is iggplby the obligatory removal of
the foreign citizen from the Romanian territory a&hd interdiction to return in our country’s
territory?’. This measure applies only in relation with the-lreaker person foreign citizen,
the family members of the law-breaker couldn’t xpedled following the application this
safety measure, but as a result of the expulsioasare on administrative way, when this
measure imposé&$ the administrative expulsion can be applied by administrative organs
in regard to foreign citizens considered undes@aiy our country’s territory, according to
the provisions of art. 19, align. 3, from the RomanConstitution, although they committed
no deeds foreseen by the penalfaw

Instead, when the convict has strong relations \Mtmanian state, the expulsion
safety measure cannot be applied. However, inithat®n when the convict has the entire
family, property and affairs in Romania, the meascan applied, the jurisprudence being
able to go over the reality of some strong famédpmection?’.

“Constantin Bulai, Drept penal roman. Partea geherall. Il,,Sansa’-S.R.L. Publishing House and Press,
Bucharest, 1992, pp. 154; Viorelgea,Mdasurile de siguragni -sangiuni penale op.cit., p. 99

23 Adopted by the United Nations General AssemblyDatember 18 1966 and which became effective on
March 23" 1976. Romania ratified the Pact by means of ther&e no. 212/1974, published in OJ no.
146/20.11.1974.

24 Ratified by Romania by means of OJ no. 92/1998)ighed in OJ no. 425/31.08.1999.

% Ratified by Romania by means of Law no. 30/1994lished in OJ no. 135/31.05.1994.

% 35ee].C.C.J., S. pen., dec. n

r. 1843/1999, Bulletin Jurisprudence from 1999;€Q., s. pen., dec. no. 112/2004, on WWw.SCj.ro

%" See Vinti Dongoroz and collaboratorBxplicaii teoretice ale Codului penal romawol. 1I, op. cit, p.312;
Maria ZolyneacPrept penal. Partea generalvol. 111, op.cit., pp. 882

% See Vinti Dongoroz and collaboratorBxplicaii teoretice ale Codului penal romawol. II, op. cit, p.312;
Alexandru BoroiDrept penal. Partea general op. cit., pp. 376.

29 Constantin BulaiDrept penal roman. Partea genedalol.ll, op.cit., p. 161

% gee C.S.J., s.pen., dec. nr.1162/2001; BenrachidseC c. France; Moustaquim Cause c. Belgium on
www.coe.int
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It is admitted in literaturg, the fact that the danger implied by the commiss6
some infractions regards the foreign law-breaksragassive subject and not active of an
infraction, in the sense that not the fear thas tlureign national will commit another
infraction concretizes the danger but the fear ¢iia¢r persons, displeased by the presence on
the country’s territory, after executing the pumngnt, of the foreign law-breaker, could react
against him, committing infractions and disturbthg public ordef? The expulsion measure
can be applied following the achievement of théofeing conditions: the deed committed (in
country or abroad) to be an infraction; the lawalex to be foreign citizen or to be stateless
person with residence abroad, in the moment ofquroaing the conviction; the case in which
the law-breaker continues to stay in the countrplyma dangerous state of things for the
society”.

The expulsion is performed with precise destinatma with the agreement of the
state to which the national, namely the convictpihgs, not being possible to perform the
expulsion of a person in a state where the commight risk to receive the death punishment
or to be tortured or to endure severe sanctiorfgyntan or degrading, interdiction which
results from the New York Convention, to which state adhered in 1996.

The measure can be applied on long term, and m ttesdanger state of things stops
or in case the person would obtain, subsequertl,Romanian nationality, the measure,
where applicable, to be removed or to be replacét another safety measute. The
expulsion comes, as a general rule, with prisonighmment and it is performed after the
execution of this punishment.

Also in Law no. 301, from 20682 regarding the Penal Code, the safety measures
were regulated within the Title V from the genesattion of the Penal Code, by means of the
provisions of art.128-136. As regards the contéme, types of safety measures were not
different from those foreseen in the Penal Codmfi®68. By means of the provisions of art.
128, from the Penal Code, there were stipulatedat@wving safety measures: obligation to
receive medical treatment, medical admission, dntéon to take a position or exercise a
profession, a handicraft or another occupationerdittion to be in some localities,
interdiction to return to the family home for a ited time, expulsion of foreign nationals and
special confiscation.

Concerning the Law no. 286/2009, regarding the P@ode’’, we mention that some
safety measures were eliminated from the contetiteoprovisions of art. 112, from the actual
Penal Code, being kept in the provisions of ar,1fdlom Law no. 286/2009, only: the
obligation to receive medical treatment, medicah&dion, interdiction to take a position or
exercise a profession, special confiscation anéneldd confiscation, measure which was

31 See Alexandru BoroDrept penal. Partea generalop.cit., pp.376

%2C.S.J., penal section, decision no. 1008/200Byitetin Jurisprudence from 2001, p. 179.

% See Bucharest Court of Law, s. pen., sent. pe218odated on Octobel"2987, unpublished, C.S.J., s.pen.,
dec. no. 1843/1999, unpublished, in Alexandru BdBoirin Coriteanu,Drept penal. Partea genergl Selection
of test cases for students use, C.H.Beck Publighmgse, Bucharest, 2003, pp.280

* The measure was inserted in Romanian legislatipmbans of Law no. 20, dated on Octobel' 2890,
published in OJ no. 112, on Octobel"2M90; Mihai Adrian HotcaCodul penal — comentarji explicaii, op.
cit., pp. 790; See Bucharest Court of Law, Sectigen., dec. no. 1044/A, dated on Septembél Z®04, in
Bucharest Court of Law. Selection of judicial preetin penal domain 2000-2004, op. cit., p. 213

% See Vintili Dongoroz and collaboratorSxplicaii teoretice ale Codului penal romawmol. 11, op. cit., pp. 314;
See Bucharest Court of Law, Section | penal, seetew. 1481/F, dated on Novembef"Z®04, in Bucharest
Court of Law. Selection of judicial practice in gérdomain 2000-2004, Wolters Kluwer Publishing Haus
Bucharest, 2007, p. 208

% LLaw no. 301/2004, regarding the Penal Code, wiitbwed to enter in force, according to the prasis of
art. 512, from Law no. 301/2004, on SeptemBe2a08, as it was reviewed by means of the provis@friGEO
no. 50/2006 (published in OJ no. 566/ on Jun® AW06). Law no. 301/2004 was published in OJ n&, Bnh
June 28 2004 and abrogated by means of the provisionsief ho. 286/2009, regarding Penal Code.

%" published in OJ no. 510, on April'22009
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inserted subsequently in the content of art. 1@8mkeans of the provisions of art. Il, pct.2,
from Law no. 63, from 2012.

By diversifying the content of the complementaryigshment the legislator intended
to provide a better harmonization of the sanctiomeigard to the concrete circumstances of
the clause, by increasing its efficiency. Also, atpf the sanctions were inserted in the
content of the complementary punishment, whichresent can be found in the content of the
safety measures, namely the interdiction to be artam localities, expulsion of foreign
nationals and the interdiction to return to the ifgrhome for a limited time, since by their
nature these have a pronounced punitive charatdrpy their application it aims especially
the restriction of the movement liberty of the cmhvand as a result of this effect, it is
performed the removal of the danger status angrdneention of committing new infractions.

Therefore, as regards the complementary punishmenés Romanian legislator
extended the area of the main punishments with lwltian be applied complementary
punishments, interdiction to exercise some righesndp possible both with the prison
punishment, irrespective of its duration, and witle payment punishment. The conception
of the old penal code, which conditions the possbof applying the complementary
punishment and the interdiction of exercising saights of committing an infraction of a
certain severity level expressed by the applicabbrihe prison punishment for at least 2
years, was abandoned in the favor of a more flexibgulation, which allows the evaluation
of the necessity to apply the complementary punéitmconsidering also the nature and
severity of the infraction, circumstances of theiseaand law-breaker person, ignoring the
nature and duration of the main punishment apphesimilar regulation containing also the
art 113-7, from the French Penal Code.

As regards the expulsion, this is contained bypteerisions of the New Penal Code,
as complementary punishment, being foreseen arthé6, lit. ¢, from the New Penal Code,
and which stipulates the interdiction of exercisfaga period between one and five years of
“the right of the foreign national who stays on Roma territory”. The legislator considered
that the reason for expelling the foreign natidhtom the Romanian territory is to apply a
complementary punishment to the main punishmentwitich the foreign national was
convicted, instead of a safety measure, as a restlie fact that not the danger status and the
prevention of committing some infractions is thasen of the sanction, but the necessity to
apply a sanction in addition to the main punishméatwhich the foreign national was
convicted®. By means of this modification it is changed thdigial nature of this penal law
institution, which imply the modification of the ditions in which can be applied and which
are not commune to all categories of rights thatimterdicted as complementary punishments
according to the New Penal Code.

The actual regulation is in accordance with Europkav systems, these sanctions
being contained also by French Penal Code, alait30, by Spanish Penal Code at art. 39,
and also by Polish Penal Code, at art. 39.

Also, there were absorbed in the content of art. r@§arding the content of the
complementary punishment to interdict the exerofsgome rights, at align. 4, the provisions
concerning the person protection, which followsetave, constringed, the Romanian territory,
provisions inserted in the Penal Code as a regulhe ratification by means of Law no.

% In the New Penal Code is not defined the termeffgm national”, but according to art. 2, lit.a,fid?GEO no.
194/2002 (published in OJ no. 955, on Decembé? 2002) regarding the regime of foreign national in
Romania, the foreign national is a person who dba% Romanian nationality but of another state nezrolb
EU, or of the European Economic Area. Also, acaaydio art.2, align.1, lit.c, from Law no. 122/2006
(published in OJ no. 428, on May"1@006), regarding the asylum in Romania, the fareigtional is the
foreign citizen or the stateless person.

%9 See George Antoniu and collaboratdEgplicaii preliminare ale noului Cod penatol. II, Universul Juridic
Publishing House, Bucharest, 2011, pg.56
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19/199d°, of the Convention against torture and other jumints or inhuman or degrading
treatments, and in the aspect of executing thisspument, the interdiction of the foreign
national right to stay on Romanian territory dont mpply in case it was applied the
suspension of the punishment under supervision.

Conclusions

Although, changed in regard to the judicial natur¢he provisions of the New Penal
Code, the expulsion, as complementary punishmahthevapplied after the execution of the
main punishment, indeed this change determinesntiwification of the conditions in which
it can be applied this punishment since, in thsecaot the danger status and the prevention
of committing some infractions will represent tleason of applying it, but the necessity to
apply a sanction as a result of committing an oifom. Concerning the term “foreign
national” we can ask ourselves if the person withRomanian nationality, which has the
nationality of a state member of EU, can be comedi@ foreign national or not, since this
person can be considered foreign national onlyhan d¢ontext in which this person would
formulate an asylum application in Romania, becangbis moment Romania is also a EU
member.
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Abstract

In this paper ,we are debating the problem of #ationship between the civil juristic
document and the contract .The civil juristic doemtinwas defined as ... ,a manifestation of
will with the intention of producing juristic effesc meaning the birth, change and cancel of
an concrete civil juristic relation” or ... “the mafestation of will occurred for the
realization of juristic effects materialized in tloeeation, the change, the transfer or the
canceling of an concrete civil juristic relation”Art.1166 C.civ.).

The contract was defin€lih the doctrine as the agreement of a will betwien or
more persons for the purpose of producing jurigftects, in other words giving birth,
changing, transferring or canceling juristic relahs. The contract is the main form of the
juristic act, and the new civil code made the dfesstion from more points of view
(art.1171-1177) in synallagmatic and unilateral ¢@tts, contracts with onerous title and
contracts with costless title, contracts with immagégl or successive fulfillment, named or no-
named contracts, consensual, solemn and real cotstratc.

Keywords: the synallagmatic and unilateral contracts, contsagvith onerous title
and contracts with costless title, contracts withmediate or successive fulfilment ,named or
no-named contracts, consensual, solemn and redtads.

Introduction

The contracts can be classified from more pointsvigiv. Each one of the
classifications made by the doctrine has a theoa¢tnd practical interest. Most frequently,
the classification of a contract included in a @nt category obligates the contract to
produce certain juristic consequences that areeddfit from the ones that are created by the
contracts that belong to other categories.

The new civil code regulates deliberately some hafimt, for example: sale and
purchase, location, society, mandate, bailmentngdextion etc. As we will see some
classifications of the contracts are enumeratedh@ texts of code (art. 1171-1177), other
classifications are the result of the juristic dde activity.

I. The civil juristic document was defined as ,a niestation of will with the
intention of producing juristic effects, meaninge thirth, change and cancel of an concrete
civil juristic relation” or “the manifestation of W occurred for the realization of juristic
effects materialized in the creation, the change,ttansfer or the canceling of an concrete
civil juristic relation” (Art.1166 C.civ.).

! See art.1166 from the New civil code
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The contract was defined in the doctrine as threeagent of a will between two or
persons for the purpose of producing jurisfiiects, in other words giving birth,

changing, transferring or canceling juristic redas.

The comprehension domain. As it may be observem fthe analysis of the two

juristic categories — the juristic act and the cacit— results:

a)

b)

d)

the civil juristic act is a manifestation of willcourred in the purpose of producing
juristic effects, while the contract is an agreemgagreement of will) occurred to

produce juristic effects;

the manifestation of will in the case of the cipitistic act is non circumstantiated

under the aspect of the number of the civil righibjects, which means that, in this
case, the will can be unilateral (manifested byyomhe person) or we can find

ourselves in the presence of an agreement of avilti(l that is manifested by two or

more persons that, together, create the agreerhérgiowill);

in the case of the contracts we discuss only atfreement of a will that occurs

between two or more persons in the purpose of ...;

According these elements, results that civil jicistct has a bigger comprehensive
domain than the contract, because between thejanstic act and the contract exists
a gender (a whole) — species (party) relationythele namely the gender is the civil

juristic act and the species, the party is thereat

The main form of the civil juristic act is the coatt. This results from the following

specifications:

a)

b)

d)

as a domain of comprehension, the contract alnmmatrs the comprehension domain
of the civil juristic act;

the bilateral juristic acts (the contracts) haveach bigger frequency in the daily
juristic life  than the unilateral civil juristiacts; people may realize or not what they
do, but they are concluding every day an impressiuenber of contracts. For
example, every day people buy the necessary thimagsishment and we have,
through extrapolation to all of his needs, the appnate image of the impressive
number of the contracts that he concludes;

among the civil juristic acts, the contract reprgésehe juristic category of civil right
without which the juristic operations between theil cright subjects cannot be
conceived:

a large number of legal texts are assigned foctmract, this is why there is a much
wider domain of juristic rules in comparison wittetother civil juristic acts.

It can be observed that the juristic regulation:ceoning the contract, trough

extrapolation, are applied in some cases to thejonstic act. Even from the way of defining
the civil juristic act by the specialized literatur the definition, on one side, of his various
species, and on the other side, the general definiff this act — results that in the outlining
of the civil juristic act, we start from the cons#ted juristic regulations of his most important
species — the convention (the contract) — and a&pecies as the offer, the testament etc.

Il. The classification of the contracts

The importance of the classification. The consaan be classified from more points

of view. Each one of the classifications made kg doctrine has a theoretical and practical
interest. Most frequently, the classification ofcantract included in a certain category
obligates the contract to produce certain juristinsequences that are different from the ones
that are created by the contracts that belonghteratategories.

The new civil code regulates deliberately someth@m, for example: sale and

purchase, location, society, mandate, bailment)saetion etc. As we will see some

2 See Liviu Pop Treaty of the civil law” “Universul Juridic” Publishing House, Bucharest 20p.122.
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classifications of the contracts are enumeratethéntexts of code (art. 1171-1177), other
classifications are the result of the juristic dime activity.

II. 1. Synallagmatic contracts and unilateral contacts

Depending of their content, the contracts aresdiasl in synallagmatic contracts and
unilateral contracts.

The synallagmatic contracts. The synallagmaticdrasts are the contracts that give
birth to some mutual obligations between the psurttevery party of the contract assumes
obligations and of course, and receives rightsels w

The specific of the synallagmatic contract is metual and interdependent character
of the party’s obligations. This means that eveayty has at the same time the quality of
creditor and the quality of debtor. In comparisathwhe other party: the obligation that costs
one of the parties has a juristic cause in the aiuhbligation of the other party; they cannot
exist one without the other, they are interdepentidihe idea of cause, that explains the
interdependency of the obligations in the synallatiencontracts, must be understood in a
bivalent way, as a manifestation of the idea ofghiose when the contract is concluded and
during the existence and the execution of the echtr

The most relevant example of the synallagmatictrects is the sell — purchase
contract. The seller takes the responsibility ams$fer the right of propriety of the soled object
and to hand it over, and the buyer has the obtigato pay the price. This example
demonstrates that in the synallagmatic contracts:

- parties assume obligations, but they also earris;igh

- the obligations of the parties are mutual, meativag all the parties from this type of

contract have obligations;

the obligations of the parties are in connectioeaning that to one obligation of one
party it corresponds a certain obligation of anothety; for example, to the obligation of the
seller to transfer the right of propriety of thdesbgood corresponds the obligation of the
buyer to pay the price or to the obligation of tbeller to hand over the soled good
corresponds the obligation of the buyer to recéieesoled good.

The unilateral contracts. The unilateral contrats the contracts that born obligations
only for one of the parties, the other party is tiodder of some correlative rights. The new
Civil Code in the article 1171 stipulates: “The trawit is unilateral when one or more persons
have obligations towards one or more persons, wittiee last one to have obligations”. One
party is only debtor and one party is only credifBinus in a donation contract the giver is
only a debtor and the acceptor is only a creditor.

II. 2. Contracts with onerous title and contracts wth costless title

This is the classification of the contracts thatsiders the purpose of the parties in the
moment of their conclusion.

Contracts with onerous title. These contracts those ones in which each of the
parties intends an advantage, a conscription iman@e, meaning the creation of an own
patrimonial interest. The head quarter for thisthe article 1172, new Civil Code, that
stipulates ,The onerous contract is the contractvimch every party wants to receive an
advantage”. This includes the location contraa,¢hange contract, life annuity contract etc.
There are two types of onerous contracts: comnvataind aleatory.

The onerous title contract is commutative when dbégation of one party is the
equivalent of the obligation of the other partyidtcharacterized through the fact that the
mutual labor conscriptions to which the partiesigdie themselves are equivalent, and the
dimension of the owed labor conscriptions by theigs is sure and their value is known
from the moment of the contract’s conclusion. We ghserve that the contracts with onerous
title have a commutative charaéter

% See Valeriu Stoica The civil law and the civil contracts“Editas” Publishing House, Bucharest, 2011, p..206
* See Gabriel BoroiThe new civil code”Hamangiu Publishing House, Bucharest, 2010, §. 23
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The aleatory contract. According to the regulaioharticle 1173, paragraph 2 of the
new Civil Code, a contract is aleatory when theiajant depends, for one of the parties, by
an uncertain event. Thus the advantages that w/itidtained are unknown because the parties
have obligations, one towards the other, that dépenm a future and uncertain event
concerning the production or at least the momemt@iroduction of it. The event represents
for every party, at the same time a chance to waharisk to lose. An example of this type of
contract is the insurance contract, life annuitytcact, the maintenance contract etc.

[I. 3. The charity contracts or with onerous title

The new Civil Code, article 1172, paragraph 2,udéfes: “The costless contract or
charity contract is the contract that in which aiehe parties wants to obtain, without an
equivalent, an advantage for the other”. Thus, anihe parties has the obligation to obtain
for the other a patrimonial advantage without réiogi something in exchange. Are parts of
this category: donation, bailment, mandate, guaratc.

These contracts are divided in: liberality andtless service contracts or disinterested
contracts.

a) The liberalities are those onerous contracts thraugich one of the parties transfers a
right from his patrimony in the patrimony of thehet party without receiving an
equivalent. One of the parts becomes poor andtther oich. The object of this type
of contract is the labor conscription of giving. rdagh liberalities we mean the
donation contracts. We want to mention that entethe wide category of liberties,
some unilateral juristic acts, example the legatee.

b) Contracts of costless services or disinterestedracts are those contracts through
which one party has the obligation to do a serwigdout becoming poorer and
neither in the purpose of the enrichment of theeotharty: costless mandate, the
costless bailment, the costless loan.

At the base of the difference between these castraith onerous title and those with
costless title are two criteria: an objective ansubjective. The objective criteria consist in
the existence of mutual advantages for both pamigke onerous contracts and the lack of
any advantage for one of the parties in the castiestracts. The subjective criteria consist in
the cause or the purpose of concluding the contha¢he onerous contracts, the parties give
their consent for concluding the contract having ithtention of obtaining an equivalent in
exchange of the labor conscription that is obligat®n the contrary, in the contract with
costless title, the party that has the obligat®daing it in the purpose or with the intention of
obtaining an advantage for someone else, with@umnahg, under juristic aspect, nothing in
exchange. Therefore, the subjective element canisishe intention of liberality.

II. 4. Contracts with immediate or successive fulfiment

These types of contracts are those classafbedrding their execution.

Contracts with immediate execution (instantaneoas) those contracts whose
execution is made immediately after their conclnsimormally the object of the obligation is
labor conscription. Contracts with successive etiealare those contracts whose execution
takes place in time, as permanent labor conscnipfar example the renting contract or as
some successive labor conscriptions, for exam@epthviding contracts. The importance of
this classification consists in the followings:

- for the non execution from guilt of the contractshwmmediate execution operates
the resolution and therefore, is abolished withroggttive effect, while the non
execution by guilt of the contracts with succes®xecution operates the annulment
and are abolished only for the futtjre

® See Constantin 8escu, Corneliu Birsan;The civil contracts”,Hamangiu Publishing House, Bucharest 2010,
p. 178.
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- some contracts with successive execution can balladnthrough the will of any
party, for example the location contract withouean, or only through the will of one
party, for example the renting contract or therhatiht contract;

- normally, the suspension of the obligations isgniy in the contracts with successive
execution;

- this classification presents an importance evahendomain of supporting contractual
risks, according to the rules that govern this dama
[I. 5. Named contracts and no-named contracts
Named contracts are the contracts that have aapegulation, that correspond to

some economical operations. Ex: the selling contre location contract, the change
contract etc. This category of contracts was knewen in the roman law, it was called nova
negotio (new juristic acts) containing:

- doutdes =1 give you so you can give me;

- do ut facis = | give you so you make me;

- facio ut des = | make you so you can give me;

- facio ut facias = | make you so you can mak8.me
The importance of this classification consistshe fact that parties do not have to

stipulate all the relation’s implications in whitley enter, because these are regulated by the
law, only if they violate the regulations — suppletof course — of the law, while, in the case
of the no-named contracts, the parties have taulatp the clauses the refer to all the
implications of such relations.

Il. 6. Consensual contracts, solemn contracts anceal contracts

This classification has at it's base the critefidheir way of valid creation (art.1174,
new code civil).

A. Consensual contractsAre those contracts that are concluded througrsitingle
agreement of the parties (solo consensu), withoutther formality. In our law, the consent
iIs a principle that has some exceptions to, dediiedéy stipulated by the law for some
contracts. The existence of these exceptions erm@ted by the necessity of protecting the
interests of the parties and of third parties atheotimes, for the defense of a public interest.
Therefore, regarding the parties, the obligationredpecting some formal conditions is
disposed by the law to win their attention on tin@artance of their decisions and offers them
time to think; otherwise, the respect for a cerfamm, that consists, normally, in the writing
of a document, means precision and clearness iedtablishment of the contract’'s effects
and of the parties responsibility, offering to tterd parties, that want to contract one of
them, the possibility to know for sure the existgntstic relation. Other times, the written
form of the contract is to serve the public inte@nsisting in the necessity of knowing, by
some authorities of the State, all the changeshhaé occurred in the juristic situation of
some goods of great importance for the societihaseal estates.

B. The solemn contractsThe solemn contracts are those contracts for wiaich
conclusion to be valid is needed that the will agrent of the parties to wear a certain form
or to be enclosed by certain solemnities foresgethd law. The simple will agreement is not
sufficient to have the value of a contract. Nopeagting the form or the formalities foreseen
by the law is penalized with the absolute nullifyttee contract. The solemn contracts are: the
donation (art. 1011/1033 Civ. c), the mortgage @mtt (art. 1772 Civ. c), conventional
subrogation agreed by the debtor (art. 1107 p.\2 €j the selling-buying of the lands (art.
46 from the Law nr. 18.1991). All these contractsisnbe concluded under the form of
authentic document. Exception is the donation obileayoods, when the solemnity that must
be respected consists in the material handingefytod or the goods from the giver to the
receiver.

® See Liviu Pop, Treaty of the civil law”‘Universul Juridic” Publishing House, Bucharest120p. 336.
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C. The real contracts. Are those contracts for which forming, besides it
agreement of the parties, the material handingething that is the object of one of the party’s
carrying-out is also needed. The juridical doctrineludes in this category: the loan of
consumption, storage, the mortgage contract anttahsportation contract. All these contracts
are considered concluded only from the moment efidinding of the good at which it refers.
Considering those shown above, within the liteeiir specialty has been said that in reality
we wouldn't find ourselves in front of the preserafedifferent categories of civil contracts.
This because the handing of the good, object ottimract, from a party to the other, would
be a necessary solemnity for the conclusion ofcthr@ract. There for, the solemn contracts
may be grouped in: authentic contracts and reaflacts. For one, the solemnity consists in an
authentic document, and for the other, in the natéranding of the good, object of the
contractual carrying-out.

Conclusions

Most frequently, the classification of a contraccluded in a certain category
obligates the contract to produce certain juristinsequences that are different from the ones
that are created by the contracts that belongher aiategories.

The new civil code regulates deliberately sometl@m, for example: sale and
purchase, location, society, mandate, bailmentystaetion etc. As we will see some
classifications of the contracts are enumeratethéntexts of code (art. 1171-1177), other
classifications are the result of the juristic dimet activity. Depending of their content, the
contracts are classified in synallagmatic contraot$ unilateral contracts.

The synallagmatic contracts. The synallagmatittre@ts are the contracts that give
birth to some mutual obligations between the psurttevery party of the contract assumes
obligations and of course, and receives rightsels w

The specific of the synallagmatic contract is metual and interdependent character

of the party’s obligations. The unilateral conteaate the contracts that born obligations only
for one of the parties, the other party is the aplof some correlative rights. The new Civil
Code in the article 1171 stipulates: “The contraatnilateral when one or more persons have
obligations towards one or more persons, withoetléist one to have obligations”. One party
is only debtor and one party is only creditor. Tius donation contract the giver is only a
debtor and the acceptor is only a creditor.
Contracts with onerous title. These contracts hosd ones in which each of the parties
intends an advantage, a conscription in exchanganmg the creation of an own patrimonial
interest. The head quarter for this is the articl®2, new Civil Code, that stipulates ,The
onerous contract is the contract in which everytypaants to receive an advantage”. This
includes the location contract, the change contidet annuity contract etc. There are two
types of onerous contracts: commutative and algator

The onerous title contract is commutative when dbégation of one party is the
equivalent of the obligation of the other partyidtcharacterized through the fact that the
mutual labor conscriptions to which the partiesigdie themselves are equivalent, and the
dimension of the owed labor conscriptions by theigs is sure and their value is known
from the moment of the contract’s conclusion. We ghserve that the contracts with onerous
title have a commutative character.

The aleatory contract. According to the regulaioharticle 1173, paragraph 2 of the
new Civil Code, a contract is aleatory when theiejant depend, for one of the parties, by
an uncertain event. Thus the advantages that eitidtained are unknown because the parties
have obligations, one towards the other, that dépem a future and uncertain event
concerning the production or at least the mometh@®production of it.

The new Civil Code, article 1172, paragraph 2,udéfes: “The costless contract or
charity contract is the contract that in which aiethe parties wants to obtain, without an
equivalent, an advantage for the other”. Thus, anihe parties has the obligation to obtain
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for the other a patrimonial advantage without réiogi something in exchange. Are parts of
this category: donation, bailment, mandate, guaratc.

These contracts are divided in: liberality and lesst service contracts or disinterested
contracts.

Contracts with immediate execution (instantaneoas) those contracts whose
execution is made immediately after their conclnsimormally the object of the obligation is
labor conscription. Contracts with successive etiealare those contracts whose execution
takes place in time, as permanent labor conscnipfar example the renting contract or as
some successive labor conscriptions, for exammeptioviding contracts. Named contracts
are the contracts that have a special regulatibai torrespond to some economical
operations. Ex: the selling contract, the locationtract, the change contract etc.
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Abstract

One of the most common defenses raised by bussnesgected by the Commission
relates to violations of privacy, correspondencel drome, protected by article 8 of the
Convention, namely that the Commission's investiggiowers, often regarded as excessive
or exorbitant discretionary do not meet the stamdaf "necessary measure in a democratic
society", set out in article 8 paragr. 2 of the @ention to justify interference under paragr.
1.

Key words:competition, inspections, the right pfivacy, correspondence and hame
art.8 E.C.H.R.

1. Introduction.

"Guardian of European competition policy” Europe@ommission (the Commission)
is entrusted and, consequently has the properlfrungents of the effective application of
Community competition law.

In order to ensure the effective application of @mmity competition law, enhanced
investigative powers of the European Commissionretidnal competition authorities, under
Council Regulation (EC) no. 1/2003 of 16 Decemi@@2implementing rules on competition
laid down in art. 81 and 82 of the Treaty estabhghthe European Community (now art.101,
102 TFEU) raised many issues in terms of rightshened in the Convention (European)
Human Rights and Fundamental Freedoms (herein#fi@iConvention) in particular Article
6 and Article 8.

2. The European autonomous notion of “home”.

One of the most common defenses raised by busméssgected by the Commission
relates to violations of privacy, correspondenced &ome, protected by article 8 of the
Convention, namely that the Commission's investiggbowers, often regarded as excessive
or exorbitant discretionary do not meet the stathddr'necessary measure in a democratic
society"”, set out in article 8 paragr. 2 of the @amtion to justify interference under paragr. 1.

This defense was first invoked in National Panasolm this case, two Commission
officials arrived without notice at the point ofls@anasonic, having a Commission decision
authorizing an unannounced inspection of all cogpdocuments. The inspection began
without company lawyer, who arrived three hourseratnd lasted seven hours, the two
Commission officials raising officials copies ofamnents and notes. Panasonic challenged
this procedure, alleging breach of Article 8 of @envention. European Court of Justice
(hereinafter ECJ) ruled in that case that the icspe powers of the Commission under
Regulation 17/62, the first Regulation implementArticles 81 and 82 TEC, which allows it
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to conduct an investigation without prior noticeedaot defeat any rights arising from Article
8 of the Convention, since they are provided by &g necessary in a democratic society for
the preservation of the community's economic welfar

Three decades after the first judgment, it is sgilestionable whether the protection
offered by the ECJ against the arbitrary use of ggewconferred on it by Chapter V of
Council Regulation (EC) no. 1/2003 is equivalent ttee protection afforded by the
Convention in the light of the right to privacy, roespondence and home. This question
becomes especially relevant because, even ineé@nilyle, the new Regulation 1/2003 states
that he "(...) respects fundamental rights and miesethe principles recognized in particular
by the Charter of Fundamental Rights of the Eurnpdaion”.

2.1.Applicability of Article 8 ECHR to professionaiffices. The provisions of art. 8
para. 1 of the Convention guarantees the right toyacy, correspondence and home.

For the purposes of art. 8 of the Convention, tiilgist includes the right of individuals
to have a home, a place that is freely chosen, evib@rcarry personal life permanently
protected from unwanted interference from others.

Both privacy and family life and the right to casp®ndence are in strong correlation
with the notion of the residence of a person.

Domicile is usually defined as the physical spabene a person pursues his private or
family life.

From the perspective of the ECHR jurisprudence ctirecept of "home" in the sense
of Art. 8 of the Convention, however, is an autoooiconcept which is not limited to homes
that are occupied or acquired legally. Qualificatiof a particular area as home for the
purposes of art. 8 actually depends on the specificumstances of each case being
considered, in particular the existence of a sigffitand continuous links with a particular
place. The concept of home has a broad interpoetati the ECHR, is included in the broad
concept of privacy. Therefore, what it has to betguted is the place where a person could
legitimately expect to not be bothered by the autiles or other intruders.

The Court of Luxembourg raised firstly the issueapplicability of Article 8 of the
Convention, in the context of an economic oppositm a Commission inspection, under the
scope of Regulation nr.17/62. In 1987, the Commissiecided to conduct a investigation of
chemical companies producing chemicals and polyetiey including the German company
Hoechst. Inspections were carried out on three siaoa: firstly, the Commission officials
were accompanied by officials of the national cottip@ authority, secondly they were also
accompanied by two policemen but they left, saytimf a search warrant is needed. Then
NCA addressed to the competent national court oheroto obtain the warrant, but the
application was rejected, the court arguing thataot likely to establish a presumption of the
existence of agreements or concerted practicepragied.

Finally, the Commission obtained a warrant, but $barch took place just over two
months. Hoechst appealed the Commission decisipnsimg a fine for non-compliance with
the Commission's investigation, arguing that it wastrary to Article 8 of the Convention, as
it had been issued no judicial warrant. E.C.J.dtdtat Article 8 does not apply to commercial
establishments, only private dwellings of natumisons.

Hoechst case was reaffirmed by E.C.J. in cases Bemelux and Dow Chemical
Iberica. Moreover, in case Limburgse Vinyl Maatgghip NV and others against the
Commission, the applicants alleged that the inspestcarried out by the Commission
breached the principle of inviolability of the homas enshrined in Article 8 of the
Convention, but the ECJ stated that "the fact thatECHR jurisprudence relative to the
applicability of Article 8 of the European Convemnti businesses changed after the cases
Hoechst, Dow Benelux and Dow Chemical Iberica has direct implication on the
considerations of the solutions adopted in thesesmas".

But, in the ECHR case law, the residence acquiegs meanings, widening its scope
and covering the place where a person carries rofegsional activity and, within certain
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limits, the offices and agencies of companieshlsa tegard, it was stated by the doctrine that
we are witnessing the consecration of a "commepeighte lives".

In this purpose it should be mentioned the Stragpb@ourt decsions in the cases
Kopp v. Switzerland and Niemietz v. Germany.

In the first case, E.C.H.R. found that the busim@smises such as offices of attorney
(law firm in this case Kopp and associates), amt glathe person's home, being under the
scope of notion of privacy.

With regard to the second case, the plaintiff (attg Niemietz) complained that the
search conducted by the judicial authorities in |8 office is a violation of art. 8 of the
Convention, because damaged his cabinet cliemeleeputation as a lawyer.

The German government denied the existence offén&srce, arguing that art. 8 of the
Convention defines a border between private lifd home, on the one hand and business
premises, on the other hand.

E.C.H.R. held that there is no reason not to ineludder the scope of the notion of
privacy the professional or business activitiesthi@ case of a liberal profession, their work
may be part of their lives to such an extent tha impossible to distinguish in what quality
they work at a time.

Regarding the English word “home” in the contexadf 8, the European Court found
that in some Contracting States, including Germainis recognized that it is extended to
business premises. Moreover, this exegesis comsl iagreement with the French version
of the text, whereas the term "domicile” has a widennotation than the home and may
include, for example, the office of a person perfimg a profession, such as the lawyer.
Also, E.C.H.R. noted that, in general, to interpteé words "privacy" and "home" as
including certain professional or business acgsitdr premises would answer to the essential
object and purpose of art. 8 to protect the indigldagainst arbitrary interference of the
authorities.

So, the professional premises can be includedarcdimcept of "home" in the sense of
art. 8 ECHR and the Court considered that the siglgéputed were ignored considering the
conventional rules.

This interpretation is further confirmed in the eas Société Colas Est and others
against France, where the ECHR tooking into accdhat dynamic interpretation of the
Convention, as living instrument, which must beeipteted in the light of current living
conditions, considered that it is the time to retpg that, in certain circumstances, the rights
guaranteed by article 8 paragr. 2 of the Conventiay be interpreted as including the right
of a company to respect its registered officeagsncies and professional venues.

After hesitations in causes Hoechst and Dow Chalnfiierica, ECJ followed the case
law of E.C.H.R. in the cases Société Colas Estadiners and Niemietz v. Germany v. France
and extended the protection afforded by the rightespect the home and the headquarters of
companies in cases concerning a search at the ggernaf this company in competition law
investigations by the Commission. The developmdnjudsprudence of E.C.J. aimed at
ensuring the EU law effective protection againsiteary or disproportionate intervention by
public authorities in the sphere of private aci@gtof individuals or businesses.

The argument that Article 8 does not apply to comumé premises can not survive
subsequent to jurisprudence Niemietz and SociétaésCBollowing this case, the exercise by
the Commission of inspection powers conferred byickr 20 of Regulation no. 1/2003
constitutes an interference within the meaning niclea 8 paragr. 1 of the Convention.
Therefore, the question is whether the proceduagst of the Commission are justified
according to the criteria set out in article 8 gard of the Convention and, in particular, if it
meets the requirement of proportionality to constit a necessary measure in a democratic
society".

3. Inspections national competition authorities andthe Commission. Possible
interference and its justification
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a) Inspections at the premises of undertakingsAccording to paragraph 2 of Article
20 of Regulation 1/2003, the officials and othecampanying persons authorised by the
Commission to conduct an inspection are empoweécednter any premises, land and means
of transport of undertakings and associations deuakings; to examine the books and other
records related to the business, irrespectiveefriadium on which they are stored; to take or
obtain in any form copies of or extracts from sudoks or records; to seal any business
premises and books or records for the period anldet@xtent necessary for the inspection; to
ask any representative or member of staff of théettaking or association of undertakings
for explanations on facts or documents relatingh® subject-matter and purpose of the
inspection and to record the answers.

As noted above, subsequent to jurisprudence Niemamai Société Colas, the exercise
of the Commission's powers of inspection confetygdArticle 20 of Regulation no. 1/2003
constitutes an interference within the meaning ofice 8 of the Convention paragr. 1.
Consequently, the criteria identified above are atdevant in order to check the compliance
with the conditions required to justify the intedace and to determine whether the "raids" of
the Commission are justified, according to theecidt of paragr.2 Article 8 of the Convention
and, in particular, whether these meet the requergnof proportionality to constitute "a
necessary measure in a democratic society".

E.C.H.R. conducted a first analysis of this requieat for an inspection in a
competition case in Société Colas Est and othamsigFrance. For the justification for the
interference, the Strasbourg Court held that theestgative powers of the national
competition authority had a legal basis and pursadédgitimate aim, namely "economic
welfare of the state" and "crime prevention". Hoe\E.C.H.R. found that the inspections
were not necessary in a democratic society, in geomproviding adequate and effective
guarantees against abuse. The competition autehad very wide powers which, under the
law, it confers exclusive jurisdiction to determitie appropriateness of the number, duration
and scope of inspections. Moreover, those inspestiad taken place without a prior warrant
issued by a judge without a police officer beinggant.

In light of the conflict between the two Europearuis, the ECJ decided, finally, in
case Roquet Fréres, to support the position ofsBt@g. Thus, under the old regime
introduced by Regulation nr.17/62 in preliminaring in Case C-94/2000, Roquet Freres SA
v. Commission, the ECJ especially stated on therpnétation of art. 14 of this Regulation, in
particular on the scope of the inspection powershef Commission, national competition
authorities' obligation to provide assistance drelgowers of national courts when they are
asked to authorize the entry into the premisesohemic operators.

In this case, E.C.J. looked particularly where @toic operators oppose inspections
by the Commission and must ensure penetration fiotce in such areas, requiring the
assistance of national competition authorities smmetimes judicial authorization issued by
the competent national court. Such authorizatiory i@ required to ensure the efficient
preventive inspection. E.C.J. found that, once sie@ with a request for authorization of an
investigation without the cooperation of the respecentity, so that involves entering into
force in an enclosure, the national court mustrdetee whether coercive measures ordered
are not arbitrary and are proportionate to thestigation. The national court can not rule on
the need for an inspection ordered by the Commmss$m® review the legality of the
Commission decision is subject to review only by HCJ.

E.C.J. stated that, in accordance with art. 14.p8&yaf Regulation No 17/62, the
Commission must give reasons for the decision whigé an inspection, stating its purpose
and object.

First, the measures taken to verify the effectimedzict an inspection are not arbitrary,
the court must determine whether there is evidehe® infringement of competition rules by
the economic agent. Commission must show the ¢tbatthe has evidence. The court can not
claim to be submitted to the information and evidemvailable to the Commission's file,
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which its suspicions are unfounded. E.C.J. stressethis regard that it is particularly
important that the Commission to ensure the anotyyofi certain bodies of its information
sources to ensure the prevention of anti-competjihactices.

Second, to verify that measures taken are prop@at#éto the survey, the national
court must determine that such measures do notitdgaghe aim pursued, a disproportionate
and intolerable interference.

In this respect, the national court must indicate:

- Essential aspects of the infringement, namelgat supposed to be affected market
description and nature of the alleged restrictibncampetition, without being absolutely
necessary to define precisely the relevant maketetermine the exact legal nature of the
breach or to indicate the period where the infrmgat occurred;

- The way in which it is assumed that the operatanscerned are involved in the
violation;

- Evidence sought, in the most precise and inspecgiowers conferred on the
Commission representatives;

- If the assistance of the national authoritieseguired as a precautionary measure to
counter opposition to the economic question, sugta@ations to convince the national court
that, without prior authorization, would be difficwor impossible to determine violation.
E.C.J. also held that, where the information predidhy the Commission do not meet these
conditions, the national court may reject the aggpion. It is obliged, without delay, inform
the Commission and the national authority which endde request on behalf of the
Commission over these difficulties and possiblyures further explanations to enable it to
properly consider the request.

Information provided by the Commission may be ideld in the decision making
inquiry or request for assistance submitted intéonal or in a response to a question from the
national court.

The findings of this case have been integratedhm mew regulation, some of
Regulation 1/2003, reproducing passages full oé-taw cited.

However, the doctrine considers it difficult to g&is the inspection powers conferred
by Regulation 1/2003 the Commission shall be ac@mgal by sufficient guarantees to pass
the standard set by the ECHR Case Société ColanBstthers against France, and Roquette
Fréres jurisprudence that success was short-lived o

According to paragraph 4 of Article 20 of Regulatid/2003, undertakings and
associations of undertakings are required to subtmitinspections required by the
Commission's decision. The decision shall spedily $ubject matter and purpose of the
inspection, appoint the date of commencement thenwd indicate the penalties provided for
in art. 23 and 24 and the right to have the degisaviewed by the ECJ. The Commission
shall take such decisions after consulting the aditipn authorities of the Member State in
whose territory it is to be conducted.

When the officials and other accompanying persaribasized by the Commission
find that an undertaking opposes an inspectionretdpursuant to this Article, the Member
State concerned shall provide them the necessaistasce, requesting where appropriate the
assistance of the police or of an equivalent eefoent authority so as to enable them to
carry out inspection and if this support requiregharization from a judicial authority
according to national rules, an application forrsagermit, according to article 20 paragraph
7. You can submit an application for such a peramt as a precautionary measure.

In the latter case, national courts may check dmtyCommission decision is authentic
and that the coercive measures envisaged areaaybibr excessive having regard to the
inspection. When checking the proportionality of toercive measures, the national judicial
authority may ask the Commission, directly or tlglouthe Member State competition
authority, for detailed explanations, especiallye treasons for suspecting infringement
Commission art. 81 and 82 TEC and the seriousne#isecsuspected infringement and the
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nature of involvement of the undertaking concernbldwever, the national court may
question the necessity for the inspection nor dehthat it be provided with information in

the Commission's file. The legality of the Commusss decision may be reviewed only by
the ECJ (Art.20 alin.8). The first issue raisedthgse provisions in the light required by the
Société Colas Est due for inspection compliancén aiticle 8 is that, without a judicial

authority in the proper sense of that term, the @asion is empowered to order
investigation itself unexpected, according to &ti20 paragraph 4 of the Regulation. A
second problem is that it ordered an investigatiahout prior judicial authorization.

There are authors who argue that there is no probighis regard since it can oppose
undertaking investigation and if this happens,rtagonal court approval is required, and the
ECJ may still review the legality of the Commissidecision was imposed inspection.
However, the above arguments do not take into adcthe fact that as long as that
undertaking does not preclude investigation, inspes authorized by the Commission shall
remain an independent judicial authority. In adudti national courts are called upon to
authorize inspection if an opposition, not to qimsthe need for inspection, may check only
the Commission decision is authentic and that trexaive measures envisaged are arbitrary
or excessive (Art.20 alin.8) which can not cong#itia guarantee of effective judicial
authorization.

Finally, the fact that E.C.J. may review the letyabf the Commission decision was
required control inspection ensures only a posterater the inspection has taken place,
contrary to the ruling in the case of Société Célas the ECHR imposed a priori requirement
of a judicial warrant. Also, the presence of otilsifrom national competition authority is not
equivalent to the presence of the police officéemred to the ECHR Case Société Colas Est.
One building still uncertain legal doctrine envisgal a possible remedy for this shortcoming,
as a specialized community courts (EC Competitionir§ to ensure ex-ante control of the
Commission's decisions on inspection. Such a mésmanvould be an instrument of
centralization of competition policy whose centdda was just decentralization reform.

However, this tool may prove useful in the investign of multinational cartels in
different states require inspections and therepassibly the issuance of judicial warrants in
as many states.

The new rules further specify regarding the po8gilof the court to require detailed

information on the Commission's reasons for suspganfringement of art. 81 and 82 TEC,
the seriousness of the suspected infringement &ed nature of involvement of the
undertaking concerned, without being able to aslkdoprovided with information in the
Commission's file.
A recent example of the case where it claimed ithdhe Commission) has not fulfilled its
obligation to provide the national court with saoi@int information for it to be able to
determine if the inspection is arbitrary or congrdo the principle of proportionality is
because France Telecom.

This case brings some very important details ims$eof understanding the principle
of proportionality in the interest case.

Court of First Instance (CFI) reiterates that thiegple of proportionality, which is
one of the general principles of Community law, uiees that measures adopted by
Community institutions do not exceed what is appetp and necessary for the purpose
intended, it being understood that, when choicevdet several appropriate measures,
recourse must be had to the least onerous, andlifaglvantages caused must not be
disproportionate to the aims pursued.

In the area of interest case, the principle of prbpnality requires that the inspection
does not cause unacceptable inconvenience andpdtionate to the aims pursued by the
inspection in question.

However, the choice between the Commission mustentlaé inspection carried out
on a simple authorization and inspection orderedabglecision does not depend on the
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particular circumstances such as the seriousnetbe @fituation, extreme urgency or need for
absolute discretion, but needs a research apptepgaen the particular circumstances. As a
result, when an inspection decision only desigredllow the Commission to gather the

elements needed to assess the possible existerae iafringement of the Treaty, such a

decision infringes the principle of proportionality

T.P.l. concludes that it is for the Commission &xide in principle whether certain
information is required to be able to detect aatioh of the competition rules and, even if it
already has evidence or even evidence of the existef an infringement, it is legitimate that
the Commission deem it necessary to have additiomatks allow him to better appreciate
infringement or duration.

b) inspections in other areas. If the inspectiovec@ non-commercial setting, Article
21 of Regulation 1/ 2003 provides that the autlation required by a national court, before
the Commission inspection decision can be made.

Thus, if there is a reasonable suspicion that icerecords or other records and the
inspection activity, which may be relevant to praveserious violation of art. 101 or 102
TFEU, are kept in any other premises, land and smeérransport, including the homes of
directors, managers and other staff members urkilegs or associations of undertakings
concerned, the Commission may, by decision, conduactnspection locations, specifying
therein the object and purpose of the inspectioa,date when indicating right to have the
decision reviewed by the Court of Justice and ii@#ar the reasons that led it to conclude
that there is no such suspicion.

The Commission shall take such decisions afterudtng the competition authority
of the Member State where it is to be conducted.

In this case, the national court verifies that @@mmission decision is authentic and
that the coercive measures envisaged are arbitragycessive having regard in particular to
the seriousness of the suspected infringement, hive@ evidence investigated the
involvement of the undertaking concerned and aeddgtprobability that the records and
registers business related to the inspection tkelpe on the premises for which the license.
The national court may ask the Commission, directlyoy the competition authority of the
Member State concerned, detailed explanations asetklements that are necessary to enable
it to verify the proportionality of the coercive amires envisaged.

However, the national court may, in this case, tesgon the necessity for the
inspection nor demand that it be provided with infation in the Commission's file. The
legality of the Commission's decision may be re@éwnly by the ECJ.

Extension of inspection powers of the Commissiod tnother places than the head
company can raise more serious problems in termsstfying interference, ie the conditions
for the" necessary measure in a democratic society"

This condition is evaluated differently in ECHR wihi¢ is compared to private home
professional office. Thus, Niemietz, E.C.H.R. sugdgea double standard, showing that the
interference justified under article 8 paragr. 2k Convention can go far when it comes to
professional or commercial offices, which meansatge protection for private homes.
First, if these inspections without a judicial vaart is a particular concern when searching
private homes. If the requirement of a judicial raat is of particular importance in this case,
however, it is not a decisive factor in itself.

If the requirement of a judicial warrant is of pewtar importance in this case,
however, it is not a decisive factor in itself. BhiNiemietz, cited above, a search warrant was
drafted in broad terms, providing search and rgigsiocuments without any limitation in
order to reveal the identity of the writer offersiECHR concluding that the manner of
conducting the search has led to violation of msi@nal secrecy to an extent disproportionate
to the aim pursued.

Second, as noted above, to consider the critetableshed by the Strasbourg Court
that pass inspection "proportionality test".
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At first glance, Article 21 of the Regulation appeéo provide sufficient guarantees:
First, authorization by a national court is reqditeefore a Commission inspection decision
can be made. Secondly, the Commission may adoptiaidn only if there is a reasonable
suspicion that certain records or other records thedinspection activity, which may be
relevant to prove a serious violation of art. 101102 TFEU, are kept in any other premises,
land and means of transport, including the homedireictors, managers and other staff in
undertakings or associations of undertakings cowcker Thirdly, the Commission shall
specify therein the reason that led it to concltide there is no such suspicion. Fourth, the
Commission's investigative powers are limited tgibess books and records. Finally, if the
national court has the same powers to check then@ission's decision stated in article 20,
paragraph 3 in Article 21 assigns special powergheck: the importance of researched
evidence (...) and the acceptable probability tihat records and registers related to the
inspection to be kept on the premises for whichittense.

However, even in this case the guarantees provigedegulation can not be
considered safe from any criticism.

The national court may, in this case, to questian riecessity for the inspection nor
demand that it be provided with information in themmission's file. In this regard, one can
not speak of a true national court authorizatiorth®y Commission for inspection in private
homes.

Furthermore, it is possible to E.C.H.R. inspectitmn appreciate the power of
households' directors, managers and other persemtelprises "exceed the limits of what a
competition investigation should aim: the discovefyviolations of competition rules by
businesses. Might consider that extending thespeat®n powers homes of directors is
allowed, but extending them to anyone working far énterprise has a purpose too wide.

5. Conclusions.

Very broad coercive powers of the Commission in cpedlings concerning
competition law, particularly the authority to irstigate and conduct searches, remains a
fertile source of litigation in which the generalneiples of law and fundamental rights have
often been invoked to challenge executive and adtnative action of the Commission, the
parties affected repeatedly asking the Court ofdmiourg to limit and control the exercise
of these powers by reference to fundamental priesipf law.

However, out of the 30 cases of EU competition ldwat have raised issues
concerning human rights, the conclusion that ensergehat EU courts avoided as much as
possible to rule in favor of arguments based ontéx¢ of the Convention or the ECHR
jurisprudence.
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Abstract

This work deals with the plea bargaining (plea agreent) as an institution which is
intended to be entered by means of the new Rom&uda of Criminal Procedure, adopted
by Law no. 135/2010, in the light of the condition$ the conclusion procedure, of its
contents and consequences. Similar negotiatedcgugiroceedings are found both in the
adversarial and in the inquisitive systems (USAgl&md, as well as in Germany, France,
Belgium, Greece, Republic Boldova, Czech Republic, Croatia.

Keywords: plea bargaining, simplified judgement proceeding® new Code of
Criminal Procedure

Introduction

The present study aims to spotlight a new crimpralcedure law institution, the
plea bargaining agreement, governed by the prousiof the new Romanian Code of
criminal procedure, adopted by Law no. 135/2010 aich will enter into force on the date
fixed by the implementing Law.

The work is structured around the main themes stegifrom this topic, such as the
notion and the reasons of the new simplified pracedthe conditions for application, the
holders, the form and content of the agreement,cthresequences of the agreement, the
referral to the Court with the plea bargain agreemethe procedure before the Court, the
solutions it can pronounce and the remedies.

Last but not least, it is analysed the compatwilaf the regulation with the
provisions of the European Convention on humantsiginom the perspective of the right to a
fair trial and the reasonable time.

The study aims to analyze the institution, in ortteffacilitate understanding and
deepening the legal provisions of the new Codeiwfical procedure.

The subject is of current interest both for thetstisnost notably for practitioners of
law, given the multitude of problems that will &g this respect, in the jurisprudence of the
Courts.

1. The notion and the reason of the new simplifiedrocedure

The plea bargaining agreement is one of the mauelties introduced by the new
Romanian Code of criminal procedure, the provisiogisg contained in Chapter | of title IlI,
entitled "Special procedures”, respectively, ar8-488.

This analysis will take into account the provisi@ositained in the Law no. 255/2013
for the implementation of the Law no. 135/2010 e thode of criminal procedure and on
modification and completion of some legal acts aomhg criminal procedure provisions
(hereinafter referred to as the implementation Law)
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The new Romanian Code of criminal procedure wapiadoby Law no. 135/2010.
The Preliminary Conclusions of the project wer@péepproved by the Government Decision
no. 829/2007. The new Code of penal procedureentir into force 1 February 2014.

According to the Explanatory Memorandum of the Gdte new regulation aims to
respond to the requirements of predictability ofimamal proceedings arising from the
European Convention for the protection of humarhtsgand fundamental freedoms and,
implicitly, in the caselaw of the European Courhofman rights.

As shown in the Explanatory Memorandum, it wasinténded bz the new Code of
criminal procedure to necessarily contain origisalutions in comparison with the existing
solutions that have been proven to be viable irctm® but to change the corresponding
solutions that generated all those difficulties aodintroduce new solutions based on
comparative positive experiences or geared towandsirable effects expected, all as a result
of the study of the relevant doctrine, the intesyatem and the European systems.

Therefore, the new Romanian Code of criminal pracedhas kept its predominantly
continental european character, but as a noveltsgduces many elements corresponding to
the adversial trial, adapted to our own legal syste

As it has been noted in the doctrine, the proceddirplea bargaining agreement
brings classic elements of negotiated justice, iictvan accused who pleads guilty, agrees to
be sentenced without a trial and to waive any rigat may be granted.

The regulation complete thus the reform of the noiara criminal procedure, started
by Law nr. 202/2010, that also introduced a newpsifled procedure - judgment in the case
of admission of guilt (art. 3200f the actual Romanian Code of criminal proceduae)
procedure that can also be found in the new Crimpgracedura cod, art. 374. As the
judgment in the case of admission of guilt, pleeyaming agreement is an abbreviated form
of judgment for certain crimes, which aims to empothe parties to the proceedings and and
at the same time to relieve the courts.

Inspired by the Anglo-Saxon law, the institutionpgléa bargaining agreement was
taken gradually into the legislation and practi¢eStates with continental legal system, so
that, today, it is applied in one form or anothercountries such as Germany, France, ltaly,
Hungary, the Czech Republic, the Republic of Moklov

In adversial systems, the plea bargaining agreemseattraditional institution and
aims to avoid the expensive and traumatic proceditte uncertain results; in fact, it is a
negotiating positions of equality between prosecutand defence, and the result is a
compromise whereby the Prosecutor accepts the defplea in favour of guilt offering
instead an accusation gentler (and hence a rechecgence).

In these systems, the judge can only check theeexis of consent of the accuser,
not the facts.

In the continental law countries, the plea bargaragreement differ considerably,
especially in terms of the validation of the agreatrby an independent judge, within certain
limits, includindg the analysis of the facts.

In respect of the premises of the introductionhid procedure under national law, in
the Explanatory Memorandum of the new Romanian Gddgiminal procedure reads that,
.the plea bargaining agreement is an innovativeslative solution that would ensure the
resolution of cases in a time-optimal and predietabut it is also a remedy for eliminating
the deficiencies of the judicial system, such a&sedhkcessive length of court proceedings, but
also a means of empowering the parties to the pdiegs and at the same time to relieve the
courts."

In the regulation of the new Romanian Code of amahiprocedure, subject to the
plea bargaining agreement is the recognition ofctiiae committing and the acceptance of
the legal classification on which the prosecutias been made. The negotiation involves the
kind and amount of punishment, as well as the fofits execution.
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2. The compatibility of the regulation with the provisions of the European
Convention on human rights

The plea bargaining agreement does not violatprtrsions of article 6 parag. 3 d)
of the European Convention on human rights (hefieinaeferred to as the Convention),
which guarantees a defendant the right to inquirseek prosecution witness hearing and to
obtain the attendance and hearing of the defenteesges under the same conditions as
prosecution witnesses.

This right is relative, the accused may waive ®ereise before an independent and
impartial court, and choose to be judged on thesbafsevidence collected in the criminal
investigation phase.

In this sense, the Court in Strasbourg (judgme®fiugust 1991, Brandstetter v.
Austria case) has shown that the defendant haspdissibility to opt out of the right
guaranteed by article 6 parag. 3 d) of the Conwandéind, therefore, cannot claim that this
right has been violated, if the national Court lsagee convinction on the statement given
during the criminal investigation phase by aprofieauwitness (including witnesses with
protected identity), whose hearing the accusedvaased.

Art. 6 parag. 1 of the Convention provides for tight of all persons to a fair
hearing, publicly and in a reasonable period ofthisse. The European Court of human rights
has shown that the examination in a reasonablegefieach case is a procedural guarantee.
its purpose is to protect all the litigants agathstexcessive length of the proceedings.

Such a provision emphasizes that the judiciary khoat be performed with a delay
that could compromise its efficiency and credikilit

The reasonableness of the procedure shall be adsassording to several criteria:
the complexity of the case, the conduct of theigsrthe conduct of the authorities, and the
importance for the parties to the proceedings. Qidlays due to the behaviour of the
authorities are likely to give rise to violationitbe European Convention.

The European Court of human rights has held theteStmust respect an obligation
of result: trial within a reasonable period of tinffdhe means chosen to achieve this result are
left to the discretion of States. As a result, imternal system will include the plea bargaining
agreement.

3. Conditions of application

a. The agreement may be concluded in the courserinal proceedings, but after
setting in motion the criminal action under art93ff the new Romanian Code of criminal
procedure, i.e. as soon as it becomes apparenthérat is evidence which shows reasonable
grounds for believing that a person has committedrae and there is any of the foreclosure
cases (art. 16 of the code).

This is logical, given the fact that the crimina@sponsibility of the perpetrator
involves the existence of sufficient evidence ofltgand that only from this moment the
suspect is indicted and has unlimited procedurgihtsi and the possibility of an active
contribution to the establishment of criminal lilgi

Moreover, as stated in the doctrine, whereas vatfard to suspect there is only a
reasonable suspicion that he committed a crimifiahoe prescribed by the law, to recognize
the possibility of concluding the agreement wouldam a damage of the right against self
incrimination.

b. The agreement is accomplished on the initiadiiie Prosecutor or the accused.

The agreement is preceeded by the opinion of theseeutor upwards, which
establishes the effects and limits of this initiatiThis provision is similar to that concerning
the verification of the legality and solidity ofdictment by the Prosecutor upwards.

We appreciate that the opinion of the Prosecutawangs is obligatory for the
Prosecutor of the case. The least will concludesthéd agreement with the defendant without
creating an easier situation than that envisagaté¥Prosecutor upwards.
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For example, in its opinion, the Prosecutor upwanady establish the minimum and
maximum limit of punishment that can be negotiatednay set a maximum threshold below
which it cannot pass, may require a certain typtefexecution of the punishment, etc. If the
defendant would agree, for example, with a diffengay of enforcing the penalty, which is
not among the ones set by the Prosecutor upwédrelsigreement cannot be completed.

We believe that the Prosecutor of the case coul@ géuation more difficult for the
accused, and this circumstance wolud not constituteiolation of the opinion of the
Prosecutor upwards. in reality, such a situatiamiconly reach as far as the defendant would
not have knowledge of the contents of the opinkbmwever, from the analysis of the law and
of the reasons for the institution's existencefoitows that the defendant will know the
bounds between which the Prosecutor of the caséneguotiate".

It should be noted in this context that the righttlee accused to enter into an
agreement is not an absolute right, the Proseastarot obliged to enter into such an
agreement even if the legal conditions, as provigelhw, are met.

The Prosecutor, with the consent in writing of kinerarchically superior prosecutor,
is the sole power to decide the topic concernirgdbnclusion of an agreement in the State.
In making this decision, can be considered as et&snaf the defendant's will to cooperate
with prosecution or prosecution of other persorifudes towards criminal activity and
criminal antecedents; the nature and severity ef itldictment; probability to obtain the
condemnation in the case in question; public irstete achieve a more efficient trial with
lower expenses.

If the agreement is initiated by the Prosecutoe, diefendant has the possibility to
request the Prosecutor to grant a term, in whicledrereflect on his proposals, in order to
satisfy the rights of the defence. With regardhe ftorm that the initiative for its conclusion
has to take, we appreciate that, although the la@s chot provide, in principle it should be a
registered document, in which the defendant or Rhesecutor to understand under what
conditions projected should be that agreement aded.

c. Effects of plea bargaining agreement are subjectthe opinion of the
hierarchically superior prosecutor.

The scope of the concept of effects of plea banggiagreement being given, we
appreciate that you have to assume the existenaa afjreement already concluded validly,
which is only likely to have an effect. In thisugation, the role of the hierarchically superior
Prosecutor's opinion is to make bringing the agezdrof the Prosecutor in court. Thus, it can
be inferred that the notice is placed in time sghbsat to agreement and prior to referral to
the Court with it.

This provision leads to the existence of two cootee opinions, one targeting
boundary agreement, and second, to acceptances dfi¢harchically superior Prosecutor as
the Court is seised with the agreement alreadyladad. We consider thate lege ferend#

IS necessary to clarify the text.

d. The agreement is an optional procedure thatadnonly with respect to offences
for which the law provides the penalty of fine arprisonment not exceeding 7 years. Art.
480. (1) is limiting, therefore, the scope of apation of the agreement to the crimes of a
small or medium gravity, this limitation being, oburse, justified by the degree of danger of
the acts committed.

e. Agreement procedure shall apply only when, ftbmevidences taken, it appears
that there are sufficient data on the existencethef offence for which the criminal
proceedings started and with respect to the gbilteaccused.

In this respect, of the evidence necessary fowv#iielity of the agreement, without
any doubt, this institution that is expected toegpn the Romanian legal landscape has an
important consequence. Negotiated waiver involfiesn the start, a waiver of one of the
main effects of the presumption of innocence, ngntle¢ right of the accused not to be
convicted only on the basis of legally administeaed evidence strong enough to remove any
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reasonable doubt in the mind of decisional pargy@ourt. Although a level of probation still
remains necessary for the validation of the agreérbg the Court, the standard of proof
beyond any reasonable doubt, that is, by defatiftulated in our criminal law, suffers an
important collapse, even by the consent to theemgeat of the accused.

f. Unlike the procedure judgment based on gquile taw prohibits juvenile
defendants access to this procedure (art. 478 pashthe new Romanian Code of Criminal
Procedure), as an additional protection for thenrespect to the vulnerability of the age. In
the absence of other rules, we have to concludestieh agreements cannot be concluded
either personally, with the consent of the leggresentative, in the case of minors with
limited exercise capacity, or, even less, by legplresentative, in the case of those deprived
of exercise capacity. However, de lege ferendag¥igions relating to persons summoned to
attend any hearing or confrontation of the minadt or minors who have reached 16 years of
age were extended, we appreciate that an agreewmut be appropriate also if the
defendants are minors. Of course, in this hyposhegsiovisions regarding the limits of
punishment applied to juvenile offenders shoulddbated.

g. As a guarantee of procedural rights, art. 430f(fhe new Romanian Code of
Criminal Procedure provides that at the conclusibrihe plea bargain, legal assistance is
mandatory. Therefore, the legislation assigns #quder importance to the defendant in the
context of this procedure, his activity aiming #iesessment of suitability for conclusioning
the agreement and assistance in the negotiatitreqgienalty and the way of its execution.

In the original form of the draft of the new RomamiCode of Criminal Procedure
there was not provided the mandatory judicial a@ste during the procedure for negotiating
plea bargain agreement, gap that was likely todeathout adequate legal protection a large
category of persons. Through Law No. 135/2010 om Bomanian Code of Criminal
Procedure, the mandatory legal assistance onlthéotime the agreement is plea bargaining
had been expressly provided.

We appreciate this modification useful, given thetfthat, by the conclusion of a
plea bargaining agreement initiated by the Prosectite defendant waives the right to be
judged within a full trial and so, a number of pedaral rights and guarantees are not granted.
Therefore, the defendant must understand fullya@eakly the circumstances surrounding that
decision. In this regard, a major role is confaxethe Defender.

4 The holders of the agreement

The agreement has a consensual and personal Haurg,discharged, in the case of
participation, with each participant individuallgeparate and distinct, without the need,
however, to conclude an agreement with all paricip in the crime.

According to art. 478 (2)of the new Romanian Coflé€€ominal Procedure, if the
criminal proceedings has been set in motion agaseseral defendants, a separate plea
bargaining can be won with each of them, withowt laarm being brought to presumption of
innocence of the defendants for whom no agreenmesbben concluded.

More favourable conditions which would benefit tiecor some of the participants in
the case of concluding a plea bargain agreementtmmgt affect the presumption of
innocence of the defendants for whom no agreemastoleen concluded. On the same line,
the right of the Court to admit the plea bargairmggeement only in respect of one or some of
the defendants is recognized [art. 485 (2) of #n@ Romanian Code of Criminal Procedure.

Separation of court procedures is carried out acfize, by disjunction of the case,
fact which might be imposed, since the law doeddigiinguish, also in case of indivisibility.

Some criminal procedural legislation prohibit thenclusion of an agreement if at
least one of the participants will choose the adymprocedure.

Equally, it must be established which is the puepot the wording "without any
harm being brought to presumption of innocencehefdefendants for whom no agreement
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has l;leen concluded". In this respect, there isirat pbd view of doctrine, which we definitly
agree.

The mentioned author materializes this provisiomhia obligativity of the Attorney
not to mention in the declaration of plea bargairthe defendants who have reached the
agreement, data concerning the defendants whioh iavconcluded such an agreement.

In the reasoning behind this interpretation isvaig also the circumstance that, in
the event that the agreement ends only in resgestroe of the facts or only in respect of
some of the defendants, and the rest of the aatefendants are sent to Court, the Prosecutor
submittes to the Court only prosecution documemas telate to facts and persons who have
been subject to plea bargaining agreement.

In this context it is born a practical problem, mdynwhat happens when legal
classification is determined by the number of pgrtints, and only one of them picks the
special procedure. In this case, the legal clasgitin of the offence cannot be established,
without the reference to the participation of otpersons from committing the offence. For
these reasons, we appreciate that, at least fes @dsndivisibility situation, it is necessary to
stipulate that the agreement cannot be concludatli@ast one of the participants choose the
ordinary procedure.

As shown, the agreement shall be concluded betwkenProsecutor and the
defendant, without the participation of the injurpdrson.De lege ferendat should be
regulated the right to be informed about the agesgnio be concluded, such a regulation
being in line with the European Community which\pde for the right of persons injured by
committing crimes to be informed and to be heardriminal proceedings.

5. The form and content of the agreement

Plea bargaining agreement ends in written form simall contain the particulars
referred to in article 482 of the new Romanian Cofd€riminal Procedure.

As published in the code, these provisions proth@e the plea bargaining agreement
shall contain particulars concerning: the date glade of conclusion; name, surname and the
quality of those who end the conclusion; data coring the defendant, prescribed in art. 107
(1); the description of the offence forming the jsgb of the agreement; the legal
classification of the offence and the penalty pribsd by law; evidence and probation; the
express statement of the defendant whereby ackdgegecommitting the offence and the
legal framework through which the criminal proceediwas put in motion; Prosecutor
demands; the signatures of the defendant, the éutmseand of the lawyer.

In the form modified by Law enforcement, the Pragecs claims were detailed,
specifying that the agreement will have to inclugdlermation about the type and amount of
punishment and the enforcement's shape. We alse@ate that justifiably was made so that
the agreement can lead to a waiver of punishmerdeterment of the application of the
penalty, so that negotiation between Prosecutor defdndant is no longer limited to the
conviction. We note, thus, a set up of a role labedlected of the Prosecutor and the accused,
including the process of determining the amourthefpenalty.

6. The consequences of the agreement

According to the article 481 (2) of the new Roman@ode of Criminal Procedure,
in the event that agreement is concluded by the Ipdggain, the Prosecutor may not draw up
the indictment with defendants which he has corediuthe agreement.

As published, under art. 480. (3) of the new Romar€ode of Criminal Procedure:
"the defendant has reduced by one-third of thet$iraf the punishment prescribed by law if
the prison sentence, and one-fourth reduction eflithits of the punishment prescribed by
law, in the case of the fine". The law for implertadion repealed art. 480 (3). We appreciate
that such a solution is liable to criticism, assitikely to deter the defendants to conclude the

! 'S. Siserman, Consideiia privind acordul de recungtere a vinoitiei, available online at

http://www.juridice.ro/163263/consideratii-priviratordul-de-recunoastere-a-vinovatiei.html
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agreement at the stage of prosecution, which cbaltefit from a similar reduction of the
limits of punishment, by applying the plea bargagnduring the trial.

7. Referral to the Court with plea bargaining agreenent

Plea bargaining agreement is subject to the supervof the Court with respect to
its subject matter and the conclusion. The rolethaf judge is to ascertain whether the
agreement has been concluded in accordance witlkath@nd whether there are sufficient
evidences confirming the conviction. Reporting bist the Court may, whether or not to
accept the agreement.

Thus, according to art. 483. (1) of the new Ronmar@de of Criminal Procedure,
after the conclusion of the plea bargain, the Rnatee shall refer the Court to which it would
return power to judge the case and sends its @egalming agreement with the prosecution
atcs, the only criminal acts that relate to factsl gpersons who have been subject to
agreement of plea bargaining.

According to paragraph (2) of the same legislatiggt, in the event that the
agreement ends only in respect of some of the factenly in respect of some of the
defendants, and other acts or defendants are se&hurt, the referral to the Court is made
separately. Also, if prior the agreement thereldesen a settlement or an agreement to mediate
between the accused, the civil party and the osporesible according to the civil law, as
reffered in article. 23. (1) of the new Romaniard€®f Criminal Procedure, the Prosecutor
submittes to the Court such acts, also.

8. The procedure in Court

Upon receiving the request, the Court shall vetifg formal conditions of plea
bargaining agreement, and if it finds any lack adnaatory metters or if those were not
complied with the conditions laid down in articl82dand 483 of the new Romanian Code of
Criminal Procedure, it provides coverage of omission not more than 5 days and notifies
accordingly the Prosecutor who issued the consent.

According to the article. 484. (2) of the new RomanCode of Criminal Procedure,
if formal requirements are fulfilled, the Court 8hpronounce upon the plea bargain by
sentence, by an noncontradictory procedure, in ament, after hearing the accused and
lawyer as well as a civil party, if present.

According to the article. 487 in the new Romaniad€ of Criminal Procedure, the
sentence shall compulsory provide:

a) the particulars which it must contain and theislens of the meeting, and the
exposure of a sentence which is pronounced atirfissince;

b) the deed for which ended in a plea bargain agee¢ and its legal classification.

9. The solutions the Court could sentence

With regard to the solutions the Courtcould sergetitose are referred to in art. 485.
(1) of the new Romanian Code of Criminal Procedure.

Thus, if the conditions are met as in art. 480-482he new Romanian Code of
Criminal Procedure with regard to all the facts deé¢endant was retained to and which were
the subject of the agreement, the Court recogrniEglea bargaining agreement with one of
the solutions provided for in art. 396. (2) to ¢4the Code, namely the condemnation, giving
up at sentencing or defering application of punishtnsolution that cannot create a culprit
heavier than that on which they arrived at an agesg.

Please note, however, that punishment and its épacprocedure laid down in the
agreement does not bind the Court, which may prbteea reindividualization of the penalty
or the manner of its execution, without creatingh® defendant a heavier situation.

We appreciate that this regulatory option is ligoleriticism, as it is likely to create
a reserve on the part of the Prosecutor to enterplea bargaining agreement, given that he
cannot quantify exactly what benefits will be froine negotiation with the defendant. A more
suitable solution would be to regulate the obligiatof the Court to sentence the conviction
within the limits laid down in the agreement, imns of the amount of the penalty and the
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shape of its execution, of course provided that Hre legally established, otherwise rejecting
the agreement.

At the same time, according to art. 485. (2) of tleev Romanian Code of Criminal
Procedure, the Court may admit the plea bargairdggeement only for some of the
defendants.

If the conditions are not met as in art. 480-482, Court rejects the plea bargaining
agreement and sends the dossier to the Proseoutiurther prosecution, pronouncing at the
same time ex oficio about the custody state otifendants. Through implementation law it
Is introduced a new case for the rejection of thee@ment, namely the situation where the
Court considers that the solution that was reacedgreement between Prosecutor and
defendant is unreasonably mild in relation to tBeosisness of the offence or the offender
dangerousness. This provision softens the convaalticharacter of the agreement, by setting
up a greater role of judges in the process of iddalization of punishment, as an important
part of the Court's function that he meets. In thiy, the regulation departs from the
adversial form and is coming to the specific feasuof criminal process of continental style,
in which the judge does not have just a referee, fmlt active role in finding out the truth in
all aspects.

It is noted that the new Romanian Code of CrimiRedcedure does not provide
guarantees for the preservation of the presumptibimnocence where plea bargaining
agreement is rejected by the Court. Versus the negarotect the defendant's rights, in
particular of the silence and self disincriminatiare appreciate that it is necessary to clarify
that the recognition of facts by the defendant cale used against him.

With regard to the settlement of civil action, ihetcase of acceptance of the
agreement, art. 486 of the new Romanian Code ofi6al Procedure, as published, provided
that if between the parties ended in a settlememhediation agreement with regard to the
civil action, the Court takes note about that bytsece. In other cases, the Court may decide
disjoining the civil action and send it at the catgmt Court according to the civil law, when
settling the civil side would delay the settlemehthe criminal process. In the form modified
by implementation law, this text provides that whéhe parties have not concluded the
transaction or agreement to mediate, the Courekeawnresolved civil action, in this case the
decision was upheld by the plea bargain agreenaambdp become final in the civil Court.

The solution is natural, since the civil settlemismo longer subject to the judgment
in the form of special procedure of plea bargainiogil action could have been resolved
either through a separate application addressenyitaCourt, or through an alternative means
of dispute resolution.

10. Legal remedies

Against the sentence handed down under art. 4&heohew Romanian Code of
Criminal Procedure, the Prosecutor and the defdnday declare the appeal within 10 days
of receipt.

Through draft of implementing law, article 488 betRomanian Code of Criminal
Procedure is modified, providing expressly thatiagfathe decision by which the recognition
was admitted, it may be declared appeal solelyhenkinds and amount of punishment or
execution form, other reasons being excluded.

We appreciate this provision justified, provisiomigh is intended to contribute to
achieving the main aim of this simplified procedubg relieving Courts and ensuring as
much as possible a short lasting Court proceedingge constituting a mean of empowering
parties in the process.

It is objectionable, however, the fact that it ist rprovided the possibility of
introducing the appeal in matters relating to leg@hclusion of the agreement. In this way,
the agreement cannot be invalidated for harmingtmsent.

Also through the provisions of the implementatiaw | there have been developed
disposures concerning the solutions deliveredrasut of processing the appeal.
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Thus, the Court of appeal may decide one of tHeviahg:

a) rejects the appeal, maintaining the contestedsida, whether the appeal is late or
inadmissible or unfounded;

b) allowes the appeal, dissolving sentence whetlkbyagreement has been upheld
only with respect to the manner and amount of gument or form of its execution and
pronounces a further judgement, acting under &8& @) letter a), which shall apply
accordingly;

c) allowes the appeal, dissolves sentence, whetlebyagreement was rejected,
allowes the plea bargaining, art. 485 (1)lettearag art. 486 applying properly.

Conclusions

The study analyzed the institution of plea bargajnagreement, both from the
perspective of the new Romanian Code of Criminac@dure, as well as of the amendments
brought by the implementation law.

Without issuing the claim that through our appro#uod vast theme has been fully
addressed, we believe that through advanced theairebnsiderations we have managed to
bring into focus the main issues which will arisenfi the institution and to identify possible
preferable legislative solutions.

Whereas at the time of entry into force of the neamanian Code of Criminal
Procedure, the criminal trial will suffer a radicedansformation, and fundamental safeguards
such as the presumption of innocence, the rightilemce and to self disincrimination, the
right to propose the witnesses and to hear prosecwitnesses, and, generally, the right to a
fair trial will be redrawn, to an extent not nedtst, as the imperatives of inquisitorial justice
will mitigate substantially, the subject of currenterest both for theoreticians, especially for
law practitioners, considering the multitude of leons that will arise in this metter, in
jurisprudence of the Courts.
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Abstract:

The reason for which the Government Emergency @rdia No 46/2013 regarding
the financial crisis and insolvency of administvatiterritorial units is the fulfillment of the
obligations assumed by Romania in order to redulce bverdue registered by the
administrative-territorial units to their suppliersf goods, services and works. The article
aims to analyze the general framework and the gtoces regarding the coverage of the
liability and the financial recovery of the admimaive-territorial units which are in a
financial crisis or in insolvency, relating to tlgeeneral framework for insolvency, namely
Law No 85/2006, as well as the Law No 273/2006 migg local public finances updated
and amended by Law No 13/2011.

Key words: financial crisis, insolvency, financial recoveryapl main credit

release authority, bankruptcy judge, National Regidor the Insolvency Cases of the
administrative-territorial units

Introduction

The normal performance of the commercial activaguires that all professionals
who have assumed contractual obligations to resgieh according to their provisions. The
nonperformance of the obligations, in general, esdly of the financial ones, at their
expiration, produces negative consequences notfonlthe creditor, but also for the other
merchants with whom the creditor has legal relasiom the meaning that the nonpayment of
the obligations assumed according to the contracthe debtor have chain consequences
also for other merchants, finally leading to a fintéal blockage with serious effects against
the security of the credit, one of the economiausil

The nonperformance of the financial obligationshegir expiration can be determined
by the lack of liquidities of the merchant-debtaused by financial difficulties.
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In such situation it is raised the question regaglthe treatment applicable for this
category of merchants. In the support of finding éimswer, the Romanian legislatior brings
its contribution, in the meaning that after 198%em the market economy has been
introduced, was adopted the Law No 64/1995 on theqalure of reorganization (the notion
"recovery"” is the terminological equivalent of te@me notion from the French law) and
judicial liquidation (the notion "liquidation" ishite modern equivalent of the notion of
"bankruptcy ").

Under the impact of the critics arguing the abandmmt of the institution of
bankruptcy, the title of the Law No 64/1995 was ified by Government Emergency
Ordinance No 58/1997 becoming the law "on the pdace of reorganization and
bankruptcy". After 10 years, the Law No 64/1995 whsogated and replaced by Law No
85/2006 on the procedure of insolvehcy

The new law is mostly a reproduction of the Law 6&1995, substantial
modifications being made for practical consideragb

Law No 85/2006 is completed, to the extent of tta@inpatibilities, with the New Code
of Civil Procedure, New Civil Code and RegulatiddC) No 1346/2000 on insolvency
proceeding$

Yet even this last variant is not considered satisiry because it does not include
preventive proceedings that will allow the avoidarut the debtor's insolvency, as other EU
legislations state. These legislative gaps wereorerd by the adoption of Law No 381/2009
regarding the preventive concordat and the ad-haadaté.

The insolvency stated by Law No 85/2006 is gerardldoes not refer to autonomous
administrations or to the administrative-territotianits, for which the legislator states
special provisiors

I. Comparative analysis regarding the concepts ofifiancial crisis and insolvency
in the view of the G.E.O No 46/2013 on financial @is and insolvency of
administrative-territorial units

A) The financial crisis of the administrative-territorial units

G.E.O No 46/2013 emerged in the context of the imance of a new stand-by
agreement with the International Monetary Fund.otder to conclude this agreement,
Romania had to reduce the maturing debts to sexvassets and works suppliers.

This regulation states the general framework amdpttoceedings for covering the
passive and for the financial recovery of the adstiative-territorial units found in a
financial crisis or in insolvency.

Art 2 of the G.E.O No 46/2013 is reserved for défins, namelyfinancial crisis and
insolvency.

From the analysis of Art 2 Let®n nt), r') and f), both thefinancial crisis,as well as
the insolvencyare those conditions of the patrimony of administeaterritorial units,

! Official Gazette of Romania No 359/21 April 2006

2 Stanciu Grpenaru,Tratat de drept comercial romagrd Edition reviewed according to the New Civil @od
Universul Juridic Publishing House, Bucharest, 2012

® It mostly aims the creation of a simplified proaesl applicable for merchants found in special sitms or for
those who have declared by an application the@ninto go bankrupt, was amplified the role of thediors'
assembly and of the creditors' committee for thaiegtion of the procedure, were enlarged the rasihdities
for the judicial administrator and liquidator, asgluced some terms in which the procedural docusmeanst be
filled in, is simplified the procedure of summonjnmtification and communication in the NationalnReuptcy
Register.

* Published in the EU Official Journal No L 160/3thé@ 2000.

> Official Gazette of Romania, No 870/14 October 200

® Law 503/2004 on the financial recovery and bankcymf insurance undertakings is applicable for the
insurance companies; Government Emergency OrdinBlioc20/2004 on bankruptcy of credit institutions is
applicable for credit institutions, the ordinan@riy completed and amended by Law No 278/2004.

" The financial crisis was previously stated by Atof the Law No 273/2006 on local public finances.
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characterized by the existence of a financial difiy, by the serious lack of financial
liquidities, which leads to the impossibility torfm their obligations, liquid and on term for
a certain time.

Specifically, the difference between these twoardti(financial crisis and insolvency)
Is represented by the fact that tivencial crisisis presumed in the following situations: a)
noncompliance with the payment obligations, ligamd on term, older than 90 days and
exceeding 15% of the annual budget of that admatige-territorial unit; b) noncompliance
with the salary rights stated in the budget of mes and expenses for over 90 days from their
term, while thansolvencyis the situation of the administrative-territonalit, characterized
by the insufficiency of the funds available for paythe debts on term and is presumed in the
following cases: a) noncompliance with the liquidiaon term payment obligations older than
120 days and exceeding 50% of the annual budgttouti considering those in litigation; b)
noncompliance with the salary rights stated inlibdget of incomes and expenses for over
120 days from their term.

A closer analysis of the text reveals that the pduce of financial crisis is not a
judicial one, but a pure administrative one triggeby the deliberative authority, which, after
taking this decision, empowers tleeedit accountanto draw aproject for a financial
recovery plan.

It must also be emphasized the fact that proceafuiieancial crisis does not represent
a mandatory stage previous to insolvency. If thguirements for insolvency are met, the
administrative-territorial unit shall be declaredalvent, without a previous initialization of
the procedure of financial crisis.

Art 3 of the G.E.O No 46/2013 states the idea tate a large category of persons
stated by Art 74 of the Law No 273/2006, namely thain credit accountant of the
administrative-territorial unit, the chief accoumtaf the local public authorities, secondary
or tertiary authorizing officers from the publicrgiees subordinated to local councils,
different creditors etc., have only the abilityinorm about the financial crisis, only the main
credit accountant has the obligation to inform dliba financial crisis, otherwise he shall be
sanctioned according to Art 114 Para 1 of the GIEo16/2013.

Within 5 days from the adoption of the decisiortistathe crisis by the deliberative
authority, the main credit accountant has to regussegistration in the local register of
financial crisis of the administrative-territoriainits, managed by the county general
directorates of public finances, or of Buchareste Bituations in which a financial crisis is
opened or closed are monthly communicated to theestty of Public Finances.

Also, within the term of 5 working days from theogdion of the decision which
declared the financial crisis, shall be formed¢benmittee for situations of financial crisis,
by order of the prefect. The Committee shall bevo&ed by the prefect and shall be formed
by: the mayor or the president of the county cdutioe chief accountant; the manager of the
public service of local interest which generate@ fimnancial crisis, if necessary; a
representative of the general directorate of coumtyBucharest public finances; a
representative of the associated structure ofdbal public authorities from whose category
the concerned administrative-territorial unit istpa

Within 30 days from the adoption of the decisionalhdeclared the financial crisis it
shall be elaborated the plan for financial recou®ryhe main credit accountant together with
the members of the committee for situations of ricial crisis, with the approval of the
county chamber of accounts.

Art 3 Para 2 of the G.E.O No 46/2013 states thatdliberative authority empowers
the main credit accountant to draft the projedheffinancial recovery plan, and Art 5 Para 3
states that the plan is elaborated in common bynie credit accountant and the members of
the committee for crisis situations. In these ctinds, it can be concluded that the main
credit accountant drafts a project of the plan, tnah the elaboration is made based on that
project.
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Of course it can be raised the issue of the duratioelaboration of this project,
because G.E.O No 46/2013 does not state anythimg #fus.

The plan is approved ey decision of the deliberative authority basedrengroposal
submitted by the main credit accountant, accorthngrt 74 Para 9 of the Law No 273/2006,
being submitted for approval to the deliberativéhauty within 3 days from its elaboration
and shall be adoptedvithin 5 days from its submission. It is shall no¢ adopted, the
deliberative authority shall subject it to a reged. If after the reanalysis is not adopted, it is
considered to be adopted in its original form. Asaoaclusion, regardless of whether the
deliberative authority adopts it or not, is shaldonsidered adopted anyway.

Monthly, the main credit accountant shall sendporeregarding the evolution of the
plan for the members of the committee and for thlédrative authority, and the Committee
for crisis situations controls the accomplishmdrthe measures stated by the flan

The cessation of the financial crisis shall be alexd by a decision of the deliberative
authority, at the request of the main credit actaninwith the advisory opinion of the
committee for financial crisis situations, if: @y fL80 calendar days were not emphasized the
criteria which determined the financial crisis; #e met the criteria for declaring the
insolvency, case in which the administrative-terrél unit is subjected to the procedure of
insolvency.

B) The insolvency of the administrative-territorial units

In the procedure of the insolvency of the admiatste-territorial unit the participants
are different than the ones from the "common lardcpdure of insolvency. According to art
5 of the Law No 85/2006 the participants in the omm law procedure of insolvency are the
courts, the syndic judge, the judicial administrand the liquidator. According to Art 14 of
the G.E.O No 46/2013 the participants in the pracedf insolvency of the administrative-
territorial unit are all the above mentioned, pllae main credit accountant for that unit, the
deliberative authorities (local councils of commsie cities, County Councils or the General
Council of Bucharest), without the liquidator, besa the present norm does not state the
possibility of liquidating an administrative-tewital unit.

Regarding the causes to be decided for the insojvare in the competence of the
court in whose teritorial area that administratigaitorial unit is located, being trialed by a
syndic judge.

The appeal against the decision of the court siealirialed at the Court of Appeal,
being submitted only for the reasons stated by488 of the New Code of Civil Procedure (8
reasons for appeal), and the appeal court shablgeto annul and retrial under Art 498 of the
Ssame code.

The term of appeal is 10 calendar days from thencomication of the decision, if the
law does not state differently. The appeal is édaby specialized panel of judges within 30
days from the submission of the case file to tharCof Appeal. In order to trial the appeal,
shall be sent to the Court of Appeal, in copiesifoed by the chief-clerk only the documents
concerning the resolution of the appeal, selectethé syndic judge. If the court of appeal
considers necessary other documents from the limigise file, shall notify the parties to
submit them in a certified copy.

The main attributions of the syndic judgaccording to the present law, are:

a) Issuing a motivated decision for the opening ofghmedure of insolvency;
b) Judging the contestations stated by the adminig@rdaerritorial unit against the
requests of the creditors to open the procedure;

® Art 10 of the G.E.O No 46/2013.

° The attributions of the syndic judge are limitasl the judicial control of the activity of the judhd
administrator, to the trials and judicial requestgiarding the procedure of insolvency. The manageri
attributions belong to the judicial administrataorto the main credit accountant of the adminisieaterritorial
unit if his right to exert the attribution of magnedit accountant has not been suspended.
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c) The motivated appointment of a judicial administraby the decision to open the
procedure of insolvency, the establishment of kisbaitions, the control over his activity
and, if necessary, his replacement;

d) Trialing the requests submitted by the judicial adsetrator to cancel the transfer of
assets performed previous the opening of the ptweed

e) Judging the contestations submitted by the admatige-territorial unit or creditor
against the measures adopted by the judicial agtramor;

f) The admission and confirmation of the plam fimancial recovery of the
administrative-territorial unit;

g) Solving the contestations stated against the repdthe judicial administrator;

h) Establishing the suspension of the enforcememtegulures against the administrative-
territorial unit;

i) Trialing the actions submitted by the judicianainistrator for the suspension of the
payments performed by the administrative-territasidts to its creditors after the declaration
of insolvency and until the elaboration of the planpaying the debts to the creditors;

j) Trialing the actions submitted by the judicialmainistrator and the Committee of
creditors for the annulment of the fraudulent doeats concluded by the main credit
accountant;

k) Issuing the decision to close the procedurasilvency.

Art 55 of the G.E.O No 46/2013 points out the doeuats to be submitted with the
voluntary request to open the procedure of insalyeamong which we mentiahe list of
the most important public services that the adrriaiive-territorial unit must provide during
the procedureAccording to Art 56 of the G.E.O, if the list withe necessary documents is
not attached to the case file in good time, thauestito open the procedure of insolvency
shall be rejected.

The creditors may oppose the decision to open tbeepure of insolvency issued by
the main creditor accountant.

If the request is expressed by the credifothe main credit accountant may submit an
appeal. The failure to submit an appeal has ascdzensequence the opening of the
procedure of insolvency. Thus, according to Art'#&3the administrative-territorial unit does
not challenge the insolvency within the term stdigdirt 60 Para 2, the syndic judge shall
rule to open the procedure of insolvency.

The immediate effect of the opening of insolvenoxpsists in the fact that all judicial
or extra-judicial actions initiated against the amistrative-territorial unit are suspended

The recovery plan exclusively aims the procedurensblvency, because, in the
hypothesis of the financial crisis of the admirasitre-territorial units, there is the plan of
financial recovery, different than the recoveryrpfaom the procedure of insolvency. This
must state both a plan to pay the debts to theitored as well as measures aiming the
restructuration of the administrative-territorialit) restricting the administrative apparatus,
giving up some investments etc.

The plan shall be elaborated by the judicial adstiator together with the main credit
accountant within 30 days from the appointmenthef judicial administrator and shall be
communicated by him to all the creditors, mentigrine date of the meeting of all creditors,
which shall debate this plan.

1% As an effect of the requests to join the staternéaffairs expressed by the creditors shall benfat a table of
claims which can be appealed both by the creditmsyell as by the administrative-territorial uffihis table is
preserved by the clerk of the court.

In this regard see Art. 66.
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In order to be adopted, the recovery plan mustdpecaved by the Public Finances
General Directorate of counties or Bucharest andheyCourt of Accounts, also being
necessary the approval of the deliberative authorit

The approval of the recovery plan shall be madectbditors' assembly, with the vote
of the majority, representing two thirds of theueabf debts.

Conclusions

We consider that this law represents a legislatmenality imposed by the economic
reality specific for the administrative-territoriahits, entities having in the present of 2013
serious financial crisis generated on the one Hgnthe global financial crisis, and on the
other hand by the agreements concluded between itaraad the International Monetary
Fund.
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