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Abstract

The legal practitioner is an expert whose serviaed expertise are required by
members of the public. He is expected to maintam highest standards of professional
conduct, etiquette and discipline in the discharigeis duties. In addressing himself as a legal
practitioner he represents to those who dependsprbfessional advice and other services
that he has the requisite acumen and expertiseéhoreason, under the general common law
and the rule irHedley Byrne & Co Ltd v. Heller & Partners Ltthe lawyer can be held liable
for professional negligence. This paper will addrébe Relationship between a Lawyer and
the Client” in the Context of the Legal PractitionéAct and Case Law as negligence in
handling of a client’s affairs may be of such aunatas to amount to professional misconduct
and if sued by the client will warrant prosecutemd punishment of the Legal Practitioner.
This is because it is the duty of a lawyer to devus attention, energy and expertise to the
service of his client and, subject to any ruleant | to act in a manner consistent with the best
interest of his client. He shall consult with kigent in all questions of doubt; and keep the
client informed of the progress and any importaevelopment in the matter as may be
reasonably necessary and warn his client agairyspamicular risk which is likely to occur in
the course of the matter.
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Introduction: Meaning of Professional Ethics?

In different parts of the world, dozenstifics centres and programmes are established
and devoted to the study of business ethics, Eals, bioethics, medical ethics, engineering
ethics, and computer ethics. These centres arguesito examine the implications of moral
principles and practices in all spheres of humativély on our lives. Ethics can be viewed
from two angles, normative and prescriptive.

First, ethics refers to well-based standards dftrignd wrong that prescribe what
humans ought to do, usually in terms of rightsjgations, benefits to society, fairness, and
specific virtues. Ethics, for example, refers tosh standards that impose the reasonable
obligations to refrain from rape, stealing, murdassault, slander, and fraud. Ethical
standards also include those that enjoin virtuetiafesty, compassion, and loyalty while
ethical standards include standards relating tbtsigsuch as the right to life, the right to
freedom from injury, the right to choose, the rightprivacy, and right to freedom of speech

" LL.B, (Ibadan) B.L, LL.M, (Nigeria) ML.D, (DELSUMASIO/LL.M, (ZH/Switzerland) (Ph.D in View),
Lecturer I, Faculty of Law, Lead City Universityagos-lbadan Expressway, Toll Gate Area, Ibadan, 8igite-
Nigeria, Email address: ogwezzym@yahoo.com, Te34+8035460865.
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and expression. Such standards are adequate stamdi@thics because they are supported by
consistent and well-founded reasons. Secondlyc®tiefers to the study and development of
personal ethical standards, as well as commurtigstin terms of behaviour, feelings, laws,
and social habits and norms which can deviate fmwore universal ethical standards. So it is
necessary to constantly examine one’s standardedore that they are reasonable and well-
founded. Ethics also means, then, the continudost eff studying of our own moral beliefs
and conduct, and striving to ensure that we, ama¢comnmunity and the institutions we help to
shape, live up to standards that are reasonabledaitly-based for the progress of human
beings.™Ethics are moral standards that help guide behaviaations, and choice<thics
are grounded in the notion of responsibility (aefmoral agents, individuals, organizations,
and societies are responsible for the actionsttieyt take) and accountability (individuals,
organizations, and society should be held accoilsmtabothers for the consequences of their
actions). In most societies, a system of laws eeslithe most significant ethical standards and
provides a mechanism for holding people, orgaropatiand even governments accountable.”
2 The word ethics means rules of conduct pertaiting particular class of human action.
Therefore ethics of the legal profession refershi® actions of members of the Bar in the
discharge of their duties and obligations and & ékercise of their rights and privileges. In
Nigeria an allied thing to professional ethics asdrofessional etiquette which includes:
decency, elegance and dignity that are to be obddoy members of the profession. There
should be no petty rivalry among lawyers and thegllsalways be bound by a bond of great
sense of brotherhood and friendlindss.

1.1 Ethics of the Legal Profession in Nigeria

The legal profession is a noble profession and tpi@ers by their calling are
regarded as ministers in the temple of justice leaddith the responsibility of assisting the
courts and the state in the administration of gastiThe profession is thus regulated all over
the world by certain ethical codes of behaviouettics commonly referred to as the rules of
Professional Conduct for Legal Practitioners. Thedes were drawn with the intention of
instilling in members a high sense of disciplinenésty and responsibility so as to maintain
the honour, integrity and reputation of the prof@ss In Nigeria, an indebt and
comprehensive ethical rules of professional conduthe legal profession were first drafted
and adopted by the General Council of the Bar 019 he rules were made by the General
Council of the bar in 1967 and amended in 1979 @urdished in the Federal Government
Official Gazette dated 18 January, 1980 on thef7February, 2007 the existing rules were
reviewed and a new set of rules was made for thiegsion’

The legal profession in Nigeria stands out as thliesd of the professions being
practiced by the practitioners of these disciplihesing existed in the country since 1876.
The Supreme Court ordinance of 1876 was the fiestepof legislation that gave birth to the

! Tengku Mohd T. SembolEthics of Information Communication Technology (ICiiaper presented at the
“Regional Meeting on Ethics of Science and Techgglp5-7 November 2003, Bangkok, pp. 243-244.
?lbidem. ®e also, K. C. Laudon, C.G. Traver, and J.P Lautidormation Technology and Society996, p.
513.
3. Gururaja ChariAdvocacy and Professional Ethics: In Retrospect Rraspect Wadhwa and Co., Allahbad,
2005, p. 476.
4 A.J. BeredugoNigerian Legal systen8® edn, Malthouse Limited, Surulere, 2009, p. 215:216
In Nigeria, the extant Rules of Professional Ethacs encapsulated in the Rules of Professional @inir
Legal Practitioners, dated 7th day of February,7200he Ethics as contained in the Rules of Prodesdi
Conduct are geared towards maintaining the higstasidards of professional conduct, etiquette ascifline.
See also C.A. Agbebaku & Livewell Osahon Omoregieaching Ethics and Values in the Legal Profession
The Nigerian Perspective”, available online at Wipvw.ialsnet.org/meetings/teaching/papers/Agbelyadif,
accessed on 30 May, 2012. See also the preamithe tirst Rules of Professional Ethics codifiedthg then
General Council of the Bar at its General Meeting.agos on the 25th December, 1967 and subsequently
amended by the meeting of the Council held in Lagothe 15th January, 1979.
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profession in Nigeria. The ordinance provided f@o types of people that could practice law
in Nigeria at that time being the professionallylified and local attorneys.

The professionally qualified consist of persons whent through the basic legal
education programme, passed the relevant exanmsadiod got admitted into the English Bar
to practice either as Barristers of Solicitors. I5poofessionally trained and qualified lawyers
who wish to practice in Nigeria were automaticalyolled in the Supreme Court of Nigeria
as legal practitioners. The Local attorneys weyeken because there were people who had
no formal training or education in law, but wereelce by the chief Justice of Nigeria to
practice Law in the Country based on acquired e®pee in law and practice. This
appointment then was necessitated by the obvioustagfe of professionally qualified
lawyers in the country at that time and their ss¥wvas needed in the administration of
justice but such appointed was discontinued in 18id since then, legal practice has been
restricted only to professionally trained and dfiedi lawyers® From here the author will look
into the meaning of Legal Practitioner from the &tig Perspective.

1.2 Meaning of a Legal Practitioner under the Nigelan Legal Practitioner's Act

The legal profession in Nigeria is rightly idergifi with British Colonial rule and
introduction of the British system of courts in 28éhough unlike in England were the
profession is separated, in Nigeria it is fuss@the Legal Practitioner's Act defines a Legal
Practitioner as a person entitled in accordanchk thi¢ provisions of this Act to practice as a
barrister and solicitor either generally or for tiperpose of any particular office or
proceeding Therefore a legal practitioner in Nigeria is asper qualified to practice as a
barrister and solicitot.A Barrister is a legal practitioner whose dutydsrepresent a person
in a court of Law and advocate on-behalf of suctsge usually called a client. He is the
professional advocate with right of audience inrgw®urt. As a consultant and advocate, the
professional duties of a barrister include: theftdrg of legal opinions on issues of facts and
law, the settling of pleadings, and conducting sase court to a logical conclusion in
accordance with the rules of procedure and evidartke solicitors are legal practitioners
who are consulted on issues, such as, the makingllsf administration of estates, formation
of companies, drawing up of leases and conveyanegisiration of land instruments, writing
of contractual agreement and similar issues. Inldfyg the solicitor has no business with
advocacy in the court, except in the lower coutlt® solicitor is consulted first to take
instruction from the client and prepare the plegdgirHe could then approach a barrister to
represent the client in court at the trial profer.

1.3 Categories ot.egal Practitioners in Nigeria

There are three main types of Legal Practitioneidigeria viz:

(a).Lawyers Entitled to Practice Law Generally: By virtue of section 2 of the Legal
Practitioners act, a person is entailed to pradteegenerally as a barrister and solicitor if,
and only, he has been called to the Nigerian-Band his name enrolled in the Supreme
Court* They are private practitioners who practice eithemarristers or solicitors or both.

°A. J. Beredugoop cit, p. 203.

°® |bidem

7J. O. Asein|ntroduction to Nigerian Legal Syste@ ed., Ababa Press Ltd, Surulere, 2005.

8Section 24 of the Legal Practitioners Act, 16 M&975 as amended by the Legal Practitioners (Amengme
Act (formally Decree) No. 21 of 1994) (Cap L.11 Lsaef the Federation of Nigeria 2004).

°A.J. Beredugo.op cit, p. 204.

1% |bidem

Y5ection 4(1) of the Legal Practitioners Act prosgideat subject to the provisions of this sectiopeeson shall
be entitled to be called to the Bar if, and if- (@ is a citizen of Nigeria; and (b) he producegualifying
certificate to the Benchers; and (c) he satisftesl [body] of Benchers that he is of good charadtiete that
citizenship is no longer essential by virtue of &efducation (Consolidation Act etc) (Amendmentcie No.
8 and of 1992 and LPA (Amendment) Decree No.9 &219

12 Section 2(1) of the Legal Practitioners Act, 16yM&975.
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The term general practitioners’ also include ing$®golicitors working in private or public
institutions and agenciés.

(b). Lawyers Entitled to Practice by Virtue of their office: These are lawyers either in full
time employment of the state or federal civil seevior occupying and exercising the
functions of designated legal office in the civil mublic service. The Legal Practitioner Act
provides that any person occupying and functiormagAttorney General, Solicitor General,
Director of Public Prosecution either of the Stateof the Federation are entitled to practice
as Barristers and solicitors by virtue of theincdt

(c). Lawyers Entitled to Practice in Particular Proceedings. These are lawyers from
countries but who legal system is similar to thialN@eria. Such foreign lawyers can apply
for and be warranted by the Chief Justice of Neyéwi practice as barristers and solicitors for
the purpose of a particular proceedtfig.

1.4 Discipline in the Legal Profession in Nigeria

In all countries of the world, the legal professipays a high premium to the
maintenance of discipline among its members. Cares#ty, provisions are made in the
Legal Practitioners Act to discipline Lawyers whasaduct falls below the ethical standards
of behaviour expected of a legal practitioner. Ehare four professional offences provided
for by Section 12 of the Legal Practitioners Aatwhich a legal Practitioner can be punished
by the Legal Practitioner Disciplinary Committe®: iifamous conduct in any professional
respect; or (ii) being convicted of any crime whishncompatible with the status of a legal
practitioner by any court of competent jurisdictionNigeria; or (iii) obtaining enrolment by
fraud; or (iv) for any act that is generally regaddas incompatible with the status of a legal
practitioner-

A legal practitioner who commits acts consideredb® infamous conduct in a
professional respect is liable to be tried by tlegdl Practitioners Disciplinary Committee.
The type of conduct that qualified as infamous cmtdwas not stated in the Legal
Practitioners Act but in the case #éllison v. General Council Medical Education and
Registratiod® infamous conduct in relation to professionals wascdbed as conduct
“regarded as disgraceful or dishonourable by hfgsssional brethren of good repute and
competence”. IMV.D.P.T. v. Okonkwd the court held that a charge of infamous conduct
must be of a serious infraction of acceptable stethdof behaviour, or ethics of the
profession, a conduct that is so disreputable awdally reprehensible as to bring the
profession into disrepute if condoned or left uriphad*®

A legal practitioner who has been convicted of arigninal offence by a competent
court in Nigeria can also be tried by the Legalcktianer Disciplinary Committee and
disciplined under the Legal Practitioners Act. Untlteés provision therefore the offence need
not be committed in professional respect. Howeter conviction must have been by a court
in Nigljgeria and there must not be an appeal agdhestconviction pending in any appeal
court:

A person who obtains enrolment by fraud under sectl2(1)(c) of the Legal
Practitioners Act is liable to be tried by the LeBaactitioners Disciplinary Committee and
discipline under the Legal Practitioners Act. Tieodment must be by misrepresentation of
acts and if the true facts have been known he wooldave been enrolled and this provision
may be invoked. This act of misrepresentation coagry condition that must be fulfilled to
be called to the Bar since this is a preconditmneinrolment under section 4(1) and 6(1) of

35, J. Beredugo op cit, p. 204.
% |bidem p. 207.
°See Section 11 of the Legal Practitioners Act oMy, 1975.
16(1894) 1 Q.B 750.
7(2001) 7 NWLR (Pt. 711) 206.
'8 See also The Nigerian Law SchoBlhurse Handbook on Professional Ethics and Allieattbts Bar Part ||
Course 2003/2004, Council of Legal Education, Ab@[z03, p. 53.
°A. J. Beredugogp cit, p. 212.
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the LPA. This provision also covers cases whereragn obtained admission to the Nigerian
Law School by fraudulent misrepresentation of anadestatus e.g by producing forged law
degree certificate or representing that he/sheeplassaw degree when he did not.

Finally, by virtue of section 12(2) of the Legalaktitioners Act, all residual cases
where conduct complained of could bring the legalfgssion into dishonour or disrepute
such as seduction of a client’s wife, habitual &emmess in public and taking part in street
brawl would appear likely to bring the professianoi dishonour or disreput8.These are
behaviours or acts generally regarded as inconipatiith the status of a legal practitioner.

1.5 The Legal Practitioners Disciplinary Committee

Section 10 of the Legal Practitioners Act estalsisshthe Legal Practitioners
Disciplinary Committee charged with the duty of silering and determining cases where it
is alleged that a person whose name is on thénaslimisbehaved in his capacity as such or
should for any other reason be the subject of mdiogs under the A& The Committee
consist of the Attorney General of the FederatibiNigeria as the Chairman, the attorney
Generals of the thirty six states in Nigeria anél® legal practitioners of not less than ten
years standing appointed by the Benchers on theinadion of the Nigerian Bar
Associatior??

1.6 Supreme Court of Nigeria and the Regulation ahe Conduct of Lawyers

The Supreme Court of Nigeria is also vested witmesalisciplinary powers over the
conduct of Lawyers on its roll. Section 13 of theghl Practitioners Act provides that were it
appears to it that a person whose name is on thha® been guilty of infamous conduct in
any respect with regards to any matter of whichdtert or any professional other court of
record in Nigeria is or has been seized, it may thinks fit, after hearing any such other
persons as the court considers appropriate, dmppropriate disciplinary measures as
contained in section 11 of the Act, and cause ttea of the direction to be published in a
federal gazetté® In similar circumstance, the Chief Justice of Nigeinder section 13(2) of
the Legal Practitioners Act, where it appears to that a certain legal practitioner should be
suspended from practice, either with a view toittsditution of disciplinary proceedings are
pending, may in his discretion, after affording gractitioner in question an opportunity of
making representation in the matter give each timecas suspending that person from
practice for such a period as may be stated inlifeetion* By implication, the Chief Justice
of Nigeria may suspend a legal practitioner withieawv to instituting, or during the pendency
of, disciplinary proceedings against such legatitianer°

1.7 Penalties in View of Professional Misconduct @ Nigerian Lawyer

Section 11 of the Legal Practitioners Act providlest where a Legal Practitioner is
adjudged guilty by the disciplinary committee fafamous conduct in professional or any
other respect or; convicted by any court in Nigdaaan act that is incompatible with the
status of a legal practitioner; or obtained enrolingy fraudulent means, the Disciplinary
Committee may if it thinks fit, give a directiona)(ordering the Registrar of the Supreme
Court to strike off the name of the person fromnbleof Practitioners in Nigeria; (b) suspend
that person from practice as a legal practitiomersuch period as may be specified in the
direction; or (c) admonish that perséfThough where a legal practitioner is adjudged guilt
of misconduct not amounting to infamous conduct Quslifies as a conduct that is

“Nigerian Law SchoolCourse Handbook on Professional Ethics and Alliedttbts Bar Part Il Course
2003/2004, Council of Legal Education, Abuja, 200.355.

213, 0. Aseinntroduction to Nigerian Legal Syste@i“ edn., Ababa Press Ltd, Surulere, 2005, p. 207.

2 |bidem

23 A.J Beredugo.op cit, p. 213.

4 See Section 13(2) of the Legal Practitioners Adt@®May, 1975.

%5 .0 Aseinpp cit, pp. 276-277.

%6 Admonish mean to reprove gently but earnestlgoiensel (another) against something to be avoickatjon
and to remind of something forgotten or disregardesdan obligation or a responsibility.
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incompatible with the status of a legal practitigrihe disciplinary Committee can either
suspend or admonish the person. It cannot ordevam= to be struck off.

1.8 Professional Etiquette and Negligence of a Led@ractitioner to the Client

Professional etiquette is an act of professionadgmanners which is by tradition and
convention observed in the profession. A breacprofessional etiquette generally does not
attract thesame sanction as a breach of the rfif@®fessional condué®

The Rules of Professional Conduct (RPC) in Legalfdasion is the body of rules
which guides the attitude of lawyers or the marinawvhich they conduct their professional
legal services. In Nigeria the rules were first mad 1967 while minor amendments were
done in 1980 and 1982 but were still filled withmgdacunas. In 2005, the Attorney General
of Nigeria came up with a revised draft Rules obfessional Conduct which was formally
approved by the General Council of the Nigerian®Biar the meeting of the Council held on
20 November, 2006 and published as the Rules ofegsinal Conduct for Legal
Practitioners as Statutory Instrument (S.I) No.Gha Federal Republic of Nigeria Official
Gazette No. 11 Volume 94 of 24 January, 2007 withdommencement date df danuary,
2007° Rule 55 of the Rules of Professional Conduct mfesithat if a lawyer acts in
contravention of any of the rules or fails to penficany of the duties imposed by the rules, he
is guilty of professional misconduct and liableptanishment as prescribed under the section
12(1) of the Legal Practitioners AttThe issue now is that does professional misconduct
amount to negligence of a legal practitioner todtisnt?

Negligence is the failure to exercise the standdrdare that a reasonable prudent
person would have exercised in similar situationy @onduct that falls below the legal
standards established to protect others againsasonable risk of harm except for conduct
that is intentionally, wantonly or wilfully disregdful of others rights. The term denotes
culpable carelessness which means negligence shahough not intentional, involves
disregard of the consequences likely to result fam’s actiond? The law imposes on all
persons the duty to exercise care, skill and fghesof a reasonable man... the conduct which
a reasonable man would avoid on the ground thavitves undue risk of harm to anotHér.
The liability is no different from any other undie fault principle. However, in substance,
there are two special characteristics. First, wiagpeofessional skill is concerned, the test for
a breach of duty is not governed by the reasonalle test as such; but it is governed by the
standard of the reasonable person exercising toéegsional skilf* The test is the standard
of the ordinary skilled man exercising and profegsio have that professional skill. An
accountant, architect, lawyer or doctor need naspss the highest expert skill; all he or she
needs to exercise is the ordinary skill of an cadyncompetent man exercising that particular
act® In Nigeria, to think that a Legal Practitioner wisancompetent is immune from being
sued over the way and manner he or she conduatedeain court or negligently handled a
professional duty entrusted onto him or her islladg because the functioning of the tort of
negligence and the legal profession has been eddifithe Legal Practitioners Act. This is in

" Section 11(2) of the Legal Practitioners Act of\&y, 1975.
%8 J.0. Orojo Professional Conduct of Legal Practitioners in Nige Mafix Books Limited, Yaba, 2008, p.127.
“Ibidem, Section 12(4) of the Legal Practitioners Acaamended now provides that, “it shall be the ditihe
Bar Council to make rules from time to time on pssional conduct and such rules to be publishettién
gazette and distributed to all the branches oNigerian Bar Association”.
“bidem p. 129. See Federal Republic of Nigeria OffiGalzette No. 11, Volume 94 of 24/1/2007 at B.57.
31 Rule 55, Rules of Professional Conduct for LegaicBtioners as Statutory Instrument (S.) No.6tlie
Federal Republic of Nigeria Official Gazette No.\Idlume 94 of 24 January, 2007.
*Bryan A. Garner (edBlack’s Law Dictionary West Publishing CO. "7edn 2000, p. 846.
%K. Gururaja Chari,Advocacy and Professional Ethics: In Retrospect &vrdspect Wadhwa and Co.,
Allahbad, 2005, p. 482.
%Bolam v. Friern Hospital Management Commit@®57) 1 WLR 582, See aldehelps v. Hiilingdon LBC
(2000) 3 WLR, 776, p. 809.
*Geoffrey SamuellLaw of Obligations and Legal Remedi€¥' edn., Cavendish Publishing Limited, London,
2001, p. 483.

113



THE LEGAL PRACTITIONERS ACT: A CODE FOR REGULATINME CONDUCT OF LAWYERS IN
NIGERIA

a bid to regulate the conduct of lawyers in Nigeara to see that they hold firmly to the
tenants of the profession.

1.9 Lawyers Duty of Skill and Care to the Client

Every Legal Practitioner is under professional gdtion and duty to willingly accept
briefs from clients without discrimination providgmoper fees are offered and the case is
within his area of practice and expertise and heoisotherwise engaged. Once a brief is
accepted, a counsel is under an obligation toatiliy and faithfully, pursues the matter to its
logical conclusion. In this wise, counsel owes rentdevotion in learning and ability to the
interest of his client. Furthermore counsel is atsquired to give honest and sincere advice to
his client and exhibit professional competence andting of client's matters, otherwise he
may be held liable for negligené®Since the decision in decision ifedley Bryan v. Heller
& Partners®’ there is a temptation to treat all cases of msifmal liability as falling into the
category of tort. For, it is often the case thag¢ #ct complained of is misleading or
incompetent professional advice and, thus, thelpnokappears at first sight to be one of
professional misstatement. Such an analysis isvraig because the relationship between the
professional lawyer and his client is governed lpatract. Thus any breach of the duty will
be a breach of an implied term of the contracttamslimplied tern® has it source in Section
9(1) of the Legal Practitioners Act of 1975 whialoyides that subject to the cases referred to
in that section, “a person shall not be immune fil@hility for damages attributable to his
negligence while acting in his capacity as a lggacttitioner, and any provision purporting to
exclude or limit liability in any contract shall veid “. To avoid liability, therefore, he must
perform his duties with due care and diligencec8&ithe lawyer holds himself out as a person
having special skill, he should also, execute skilh honestly, carefully, and with maximum
devotion. He is bound to discharge his duties vaitkare and diligence equal to that of
required of solicitors of competent skill and cite.

In Rule 14 of the Rules of Professional Conductidgavith “Representing a client
competently”, it was provided that: “A lawyer shalbt: (a) handle a legal matter which he
knows or ought to know that he is not competentdadle, without associating with him a
lawyer who is competent to handle it, unless thentlobjects; (b) handle a legal matter
without adequate preparation; (c) neglect a legatten entrusted to him; or (d) attempt to
exonerate himself from or limit his ability to hidient for his personal malpractice or
professional misconduct®. While the old rule under section 14(c) provideattlithe lawyer
owes entire devotion to the interest of his clievarm zeal in the maintenance and defence of
the client's rights and the exertion of his utmeatning and ability to the end that nothing be
taken or be withheld from him, save by the rulesa®f, legally applied. No fear of judicial
disfavour or public unpopularity should restraimirom the full discharge of his duty. In the
judicial forum the client is entitled to the berefif every remedy and defence that is
authorized by the law of the land, and he is al#itled to expect his lawyer to assert every
such remedy or defence. It must however be bormeima that the great trust of the lawyer is
to be performed within and not without the bountithe law. The office of a lawyer does not
permit, much less does it demand of him for angntli violation of law or any manner of
fraud or chicanery. He must obey his own consciemeenot that of his client®

1.10 Duty of Care Required of a Legal Practitionein Discharge of His Duties

These duties have been classified as contractutpts or even fiduciary in nature.

% A. J. Beredugogp cit, p. 216.

37(1964) A.C 465.

¥Geoffrey Samuebp. cit, p. 482.

%97.0. Orojo.pp. cit, p. 175.

“Rule 14, Rules of Professional Conduct for LegakBtioners as Statutory Instrument (S.I) No.6hie Federal
Republic of Nigeria Official Gazette No. 11 Voluraé of 24 January, 2007.

“IRule 14(c) Rules of Professional Conduct for Le@aifession, Legal Practitioners Act Cap. 207 Lavihef
Federation of Nigeria 1990.
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1.10.1 Examining the Contractual Duty of a Lawyer

Rule 18 of the Rules of Professional Conduct fogdlePractitioners deals with the
contractual relationship of the lawyer and hisrdfie It provides that: (1) A Client shall be
free to choose his lawyer and to dispense witlséigices as deems fit; provided that nothing
in this rule shall absolve the client from fulfily any agreed or implied obligation to the
lawyer including the payment of fees. (2) the lawgbkall ensure that important agreements
between him and the client are, as far as possideiced into writing, but it is dishonourable
and a misconduct for the lawyer to avoid perforneaoica contract fairly made with his client
whether reduced into writing or not. The essencéhis relationship is the retainer of the
client. The clients instructs or briefs his lawwdrout his case and ones the lawyer accepts the
brief and the clients pay the initial fee as chdrgg the lawyer, the contractual relationship
commences and the lawyer is expected to dischapgefassional service to the client using
the best of his talent. The retainership may bétewior oral or may be inferred from the
conduct of the parties. It is in the interest @& rarties that, at least, the nature of the retaine
should be recorded, e.g., in the attendance notehvevery legal practitioner ought to keep,
e.g., in the attendance note which every legaltpi@oer ought to keep. When a retainer is
given it creates a contractual relationship whiebludes the duty on the part of the legal
practitioner to protect the interests of the cliantl to carry out, by all proper means, the
client’s instructions in respect of the matter ervice in questiofi®

1.10.2 Liability for Negligence

The legal practitioner may be liable on the tortnefjligence based on the principle
the case oDonoghue v. Stephengdrand Hedley Byrne & Co. Ltd. v. Heller & Partners
Ltd,*® This is because the client will obviously be ie tontemplation of the lawyer requiring
him to exercise reasonable skill and care so asoriofure the client® It should be noted that
the relationship between the lawyer and his clisnbne of confidence. By this fiduciary
relationship owed to the client means that lawyasinmake full disclosure of any interest in
any matter on which he has been brief and he mostmake a secret profit from the
instruction of his client’ It is not always the duty of a counsel to win tlient’s case beyond
a fair analysis of evidence touching on those matt€ounsel must however, be devoted to
his client cause and should do all that is withglearning and ability to ensure that his client
Is not denied the benefit of any remedy or defahe¢ may be permitted under the law. He
should object promptly to any irregularity in theopeedings. He is expected to restrain his
client from all forms of improprieties and shouldthdraw if his client so persist§.A legal
practitioner may only withdraw from his client seer as a counsel for good cause without
jeopardising his client’'s case. He may so withdtawafeguard his honour or self respect and
were his client insists on an unjust or immoral rseuor persists over his counsel's
remonstrance in presenting frivolous defences dibeately refused to pay his fees or
expenses ett.

A legal practitioner like any other individual ialble for any wrong committed in his
private capacity. He may therefore be sued in thtract or be prosecuted for criminal

“?Rule 18 of the Rules of Professional Conduct fogdlePractitioners as Statutory Instrument (S.I)&\ia. the
Federal Republic of Nigeria Official Gazette No.\dlume 94 of 24 January, 2007.
33.0. Orojo. pp. cit, p. 177.
441932) A.C. 562.
45(1963) 3 All E.R 575.
4%3.0. Orojoop. cit, Note that the Fault Principle finds the partgttis to blame before compensating the victim
in personal injury cases. This then implies thafaiflt cannot be attributed, there can be no aitidn of
liability, so for example a victim of an accidenaynnot receive compensation.
“Ibidem,p. 178. See also J.O. Aseip cit, pp. 284-285.
“8See Rules 14 and 15 of the Rules of Professionati@zi for Legal Practitioners as Statutory Instron(&.1)
No.6 in the Federal Republic of Nigeria Official Z&te No. 11 Volume 94 of 24 January, 2007. See a9
Asein,op cit, p. 285.
49See J.0. Aseimp cit, p. 286.
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offences. His professional liability is limited tmmmon law. The extent of his liability is
contained in Section 9 of the Legal practitionext.R He owes himself a duty of care and
diligence and may be held liable on appropriatesésr failure to discharge that ddfyThus
as a general rule, a legal practitioner is lialoledny damage attributable to his negligence
while acting in his professional capacity. A codngdo handles the case of his client
carelessly or negligently and thereby creates wmatsiin that causes an injury on the client
paces himself at the risk of being sued for profesd negligence. This is the decision in the
case ofAyua v. Agbak¥and any such liability may not be limited or ex@dcy contract®

1.10.3 The Duty of Skill and Care in Advising the Gent and Avoidance of Delay

It is the rule that a legal practitioner who failedadvise his client against an action
which has become statutes barred, he was considegdent in the performance of his
duty>* But where there was obviously no good cause oreviiee legal practitioner advised
in favour of an action which was unreasonable getslative’ Though, no one expects that
the Legal Practitioner will not make an honest akst As Abbott C.J. pointed out in
Montriou v. Jeffresy® “No attorney is bound to know all the law. Godbfid that it should
be imagined that an attorney or a counsel or eyadge is bound to know all the law, or that
an attorney is to lose his fair recompense on adcofian error, being such an error as a
cautious might fall into” it is sufficient if thelgave “espoused the interests of their clients in
order to defend them as if they were the partieeemed”. Sometimes, the beach may be the
giving of wrong advice. Whether the legal practios can be held to be in breach of his duty
or not will depend on the nature of the subjecttenatn which the advice was given. If the
point is a common one where the law is clear, medee likely to be in breach of his duty.

At times lawyers are found wanton when tdejay in taking action on a clients brief
and this undesirable habit militate against thaqgple of due diligence in the execution of
his professional duties to his client. Where thiaylés of a gross nature, it will constitute a
professional offence. No doubt, if a legal practier by his unreasonable delay or neglect
causes loss to the client, he may be liable inigegte to the clier®®

1.11 What Amounts to a Reasonable Standard of Skiland Care in the
Performance of a Legal Practitioner’s Duty

Though a lawyer is expected to exercise a reaserslll of duty and care in the
performance of his duty but this is not absolute.i$lrequired to exercise the skill in duty and
care that is reasonable in the circumstance. Adawgnnot be expected to know all the law
but he is expected to know where to find the lawespect of the matter which he undertakes
to handle. The skill and care of the ordinary laivgannot be judged by the standards of
exceptionally good lawyer. The test is what thesoeable competent practitioner would do

*Section 9 of the Legal Practitioners Act, 16 Ma974 as amended by the Legal Practitioners (Amenfmen
Act (formally Decree) No. 21 of 1994) (now Cap Lldws of the Federation of Nigeria 2004).

*13.0. AseinJoc. cit., p. 295.

°2(1997) 7 NWLR 659

*3).0. Asein,op cit, at 295. However a legal practitioner is not mble where he renders his services
gratuitously or the damage complained of is indbeduct of proceedingsx facie curiaeBy implication a legal
practitioner may be liable for negligence in respdchis conduct as a solicitor, the conduct ofaecin court is
left at his absolute discretion and he is not aflor any negligence in that capacity as a barriSiee the cases
of Usun v. Anwar{1947) 18 N.L.R 144 anBello Raji v. X (A Legal Practitionei()1964) 18 N.L.R 74Rondel
and Worsley(1967) 1 Q.B 443 (1969) 1 A.C. 191.

* SeeBello Raji v. X (A Legal Practitionef)l964) 18 N.L.R 74.

%5 Cocottopoulos v. P.Z. & Co. L{d965) LLR.

172 E.R. 51.

>'Otter v. Church Adams Tatham & C@.953) Ch. 280. Though if the point on which thiviae is given is a
difficult or recondite one, the practitioner is rikely to be in breach of duty. See also J.O Orage. cit, p.
181.

%8 J.0. Orojo.op. cit Such negligence may arise in a practitioner’sifaito process the papers in connection
with a sale of property or with an investment os t@pay a higher price. Loss may also arise begassa result
of failure to file an action in good time, an actioecomes statutes-barred.
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having regard to the standard usually adoptedeérptiofession? On this issue, the Supreme
Court in Nigeria observed i@rizu v. Anyaegbunanheld, as follows: “we think there is need
to remind members of the legal profession who &leed to prosecute or defend claims in
court on behalf of their clients theis-a-vistheir clients, the advocate or counsel involved in
such duties... undertake to bring to the exerciseareasonable degree of care and skill. He
does not undertake... that, at all events, he gla#il he case, nor does he undertake to use the
highesstoof skill... but advocate undertakes todpanfair, reasonable and competent degree of
skill....

An advocate must in the discharge of his profesdidaty refrain from asserting his
personal belief, he must however not compromisechisscience for a plate of pottage.
Above all, a counsel also owe his client the preifasal duty to refrain from improprieties,
where the client is however not bent or persistthese acts, the Legal Practitioner should
terminate the relationshfd. A counsel must preserve his client confidence, amt not
expose or disclose to other persons facts disclesddm by his client in confidence. In
preserving his client’s confidence, a legal pramtiér must refrain from formulating a defence
to questionable transaction or putting up a falaé; this kind of conduct is unethical and
could be responsible for the prejudice in some usagainst Legal Practitionefs.

1.12 Exceptions to Liability for Negligence in thePerformance of a Legal
Practitioner’s Duty

Since a Legal Practitioner has a duty of care algedce in the performance of his
duty, it means that if he fails in the dischargehait duty, i.e., if he is negligent and the client
suffers loss thereby, he will generally be lialbete client for the loss and this is subject to
Section 8 of the Legal Practitioner Act 1975 whpovides as follows: (1) Subject to the
provisions of this section, a person shall not henmune from liability for damages
attributable to his negligence while acting asgaleractitioner, and any provision purporting
to exclude or limit the liability in any contrachal be void. (2) nothing in the forgoing
section shall be construed as preventing the exclus limitation of the liability aforesaid in
any case where a legal practitioner gives his sesvivithout reward either by way of fees,
disbursements or otherwise. (3) Nothing in subeactl of this section shall affect the
application to a legal practitioner of the rule laiv exempting barrister from liability
aforesaid insofar as that rule applies to the condtiproceedings in the face of any court,
tribunal or other body®?

1.13 Exceptions to the Provision of Section 8(1) ¢iie Legal Practitioner’'s Act
1975

Under section 8(1) of the Legal Practitioners AL9/75, it is clear that the Legal
practitioner is liable for negligence in the cassleconduct of his professional assignment
since he is bound to discharge his duties withra ead diligence equal to that required of
solicitors of competent skill and care but there exception to this rule under section 8 (1) of
the LPA are where the service is give gratuitoushd, secondly, where barristers are
exempted from liability in the conduct of proceegfiex facie curiae
(a) Free Legal Serviceswhere a Legal Practitioner gives a gratuitous servihe contract of
service, if any will be without consideration andlwherefore not be enforceable. In the case
of a lawyer he will therefore not be liable on tentract for the contractual duty of skill and
care. However having undertaken to give the serVieewill owe a duty of skill and care to
the client independent of contract. This is theitpms of section 9(2) of the Legal

*Ibidem p.178. See the case Midland Bank v. Hott Stubbs & Ken{p979) Ch. 384 as per Oliver J. pp. 403-
405
lbidem p.179.
®1Sonia Akinbiyi, Ethics of Legal Profession in NigeriAugustus Publication, Sango-Ota, 2003, p. 181.
®2 |bidem. See Rules 14(a)-(c) of the Rules of ProfessionahdDct for Legal Practitioners as Statutory
Instrument (S.I) No.6 in the Federal Republic ofiétia Official Gazette No. 11 Volume 94 of 24 Jayu2007.
83 J.0. Orojo.op. cit, pp.197-198.
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Practitioners Act, 1975 which preserves the righthe Legal Practitioner to exclude or limit
his liability in negligence. In this respect ittlee position that the Legal Practitioner shall take
no reward either by way of fees, disbursement bemtise. Thus if the client refunds court
fees to the Legal Practitioner, the service will be without reward; but if the client pays the
fees into the court or gives it to the legal ptamtier to be paid to the court, the service will
still be without reward

(b) Immunity of Barristers Conducting Litigations i n Court

It is the provision of section 9(3) of the Legaagtitioners Act, 1975 provides that the
liability stated in sub-section (1) of the sectisimall not affect “...the application to a legal
practitioner of the rule of law exempting barristétom the liability aforesaid in so far as that
rule applies to the conduct of proceeding in tlee faf any court, tribunal or other body”. The
rule of law referred to in section 9(3) above wasealoped in the from the common law by
the English Court in the Case Rbndel v. Worsel8ywhich is the most reliable authority on
this point. At the beginning of this Appeal in tHeuse of Lords, the arguments according to
Lord Reid directed to the general question of Barristaedility. It was contended that all
other professional men, including solicitors, aable to be sued for damages if loss is caused
to their clients by their lack of professional kit by their failure to exercise due care, so
why should not barristers be under thesame ligBilithe old age rule is that if a barrister acts
honestly in the discharge if his duties, he isliadtle to an action by his client for negligence,
or for want of skill, discretion or diligence ing@ect of any act done in the conduct of cause,
or in the public interest that he should be lidBle.

One of the emphatic supports given to the immumwitybarristers or counsel in
litigation was given by Lord Denning when he obsehin thesame case ®&ondel v.
Worseleycited above, “that is in my judgement, a sure goban which to rest he immunity
of a barrister. At any rate, so far as concernsctireluct of a cause in court. It is so that he
may do his duty fearlessly and independently asught, and to prevent him being harassed
by vexatious action such as this present one beferdt is the ground on which the judge
cannot be sued for an act done in his judicial ci#yppahowever corrupt...and on which a
witness cannot be sued for what he says in givwideace, however perjured... and which an
advocate cannot be sued for slander for what he isagourt however malicioé. It is a
fearsome thing for a barrister to have an actiaudint against him, to have his reputation
besmirched by a charge of negligence. To havedbke tried all over again, but this time with
himself, the counsel, as the defendant. To be galltthe anxiety and, | would add, all the
costs of defending himself, even though in the lemdhould win”. “Faced with this prospect,
a barrister would do all he could to avoid rathemt risk it; he would forever be looking over
his shoulders to forestall it. He would be temptedask every question suggested by the
client, however irrelevant, to call every pointwever bad, to prolong the trial inordinately,
and in case the client should be aggrieved andraumnd him and sue him for negligence”. “If
a barrister is to be able to do his duty in coegrlessly and independently, he must not be
subjected to the threat of action for negligeffce.

Though the immunity given to the Legal Practitiomersection 8(3) of the Legal
Practitioners Act of 1975 only protects him agaiastaction in court. If his negligence even
in conducting proceedings in the face of the cambbunts to unprofessional conduct, the
legal practitioner may be dealt with accordingly the Legal Practitioners Disciplinary
Committee or the Supreme Court as the case may be.

® |bidem

%5(1967) 3 All E.R 993.

€ J.0. Orojo.pp. cit, p. 199.
" |bidem p.201.

% |bidem

% |bidem p. 204.
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1.14 Damages as a Consequence for Breach of Legaltyoby a Practitioner

An action may be brought for damages against d lggetitioner by a client who
suffers loss as a result of his negligence. Thikesusual remedy but the alternative is for the
Legal Practitioner to pay for the cost of the attiio an appropriate case.

Conclusion

This paper has shown that a Legal Practitioner igefa can be charged for
negligence in the conduct of his duties where hiedato exercise due diligence in the
performance of clients duty for which professiofe#s have been advanced and the client
suffers a loss as a result of his negligence. Tétetery authority to that effect is section 9(1)
of the Legal Practitioners Act, 1975 which providébkat a person shall not be immune from
liability for damage attributable to his negligenatile acting in his capacity as a legal
practitioner, and any provision purporting to exiduiability to any contract shall be void”.
Though in the course of this academic inquiry, &swalso noted that legal Practitioners in
Nigeria are also protected by some level of probesd immunity from being sued by his
client for negligence and this is provided undestisa 8(3) of the Legal Practitioners Act,
1975 but such immunity is limited to action of thegal Practitioner in the course of
representation in a litigation in court and were hiaction in this respect amounts to
professional misconduct in the face of the coueteassary legal action will be taken against
the Legal Practitioner for professional miscondUethich falls under the purview of the
Legal Practitioner Disciplinary Committee and theo&me Court of Nigeria.
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